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BENJAMIN    P,     FAIRCHILD,    Responbbnt,    v. 
THERESA  LYNCH,  Appellant. 

Ctmenant  to  pay  mortgage —construetian  of--^ect  thereon  of  pwrehate  of 
ike  land  4md  mortgage  hy  the  mfirtgagor-^Drfenee  \a  the  nature  of 
matter  of  aooidanee — when  need  not  he  set  vp  in  anawer. 

The  mortgagor  of  certain  premises  conveyed  the  same  by  a  deed  con- 
taining the  following  clause:  '* Which  said  mortgage  the  party 
hereto  of  the  first  part  hereby  assumes  and  agrees  to  pay  as  part  of 
the  consideration  hereinbefore  expressed.^  Seldy  that  this  was  the 
covenant  of  the  party  of  the  eeeond  part  (Fairchild  v.  Lynch,  42 
Super.  Ct,  265). 

Where  the  grantee  covenants  to  pay  a  certain  mortgage,  as  part  of  the 
consideration  of  the  deed,  &c.,  and  his  grantor,  who  is  also  the 
mortgagor  and  obligor,  thereafter  parchases  the  said  bond  and 
mortgage,  the  grantee  is  not  liable  on  his  said  covenant; — ^this, 
though  the  bond  and  mortgage  be  subsequently  transferred  to  third 
parties,  and  foreclosure  proceedings  instituted,  in  which  the  mort- 
gagor is  charged  with  ahd  pays  a  deficiency.  In  such  a  case  the 
mortgagor  voluntarily  extinguishes  the  personal  liability  on  said 
mortgage,  before  there  is  any  breach  of  the  covenant,  there  being 
no  equitable  reason  why  it  should  be  kept  alive.  Whether  the 
pledge  or  mortgage  of  the  lands  could,  in  any  event,  be  left,  quc&re; 
but  in  this  case  it  was  disposed  of  by  the  foreclosure  proceedings. 

Vol.  XIV.— 1 


PAIRCHILD  t».  LYNCH. 


Statement  of  the  Case. 


Before  Sedgwick  and  Van  Vobst,  JJ. 

Decided  Jcmuary  9,  1880. 

Apx)eal  from  jndgment,  and  from  order  denying  mo- 
tion for  a*new  trial. 

The  facts  are  as  follows :  On  February  17, 1873,  the 
plaintiff  made  his  bond,  in  the  sam  of  $16,000,  payable 
on  February  15,  1876,  to  one  Luyster,  and  to  secure 
payment  of  the  bond,  mortgaged  certain  real  estate. 
On  February  18,  1873,  the  plaintiff  conveyed  to  the 
defendant  the  mortgaged  premises,  subject  to  the  mort- 
gage. The  conveyance  contained  the  following  cove- 
nant :  ^^  Which  said  mortgage  the  party  hereto  of  the 
first  part  hereby  assumes  and  agrees  to  pay,  as  part  of 
the  consideration  hereinbefore  expressed." 

The  complaint  stated,  and  the  proof  was,  that  on 
February  20,  1873,  this  bond  and  mortgage  were  duly 
assigned  by  the  s^id  Luyster  to  the  plaintiff. 

Afterward  the  plaintiff  assigned  the  bond  and  mort- 
gage, and  it  finally  went  to  certain  persons,  who,  on 
September  23,  1874,  began  an  action  to  foreclose  the 
mortgage.  The  defendant  had  in  the  mean  time  con- 
veyed the  premises  in  fee,  her  grantee  assuming  the 
said  bond  and  mortgage,  and  agreeing  to  pay  it.  The 
present  plaintiff,  and  defendant,  and  the  grantee  of  the 
latter  were  made  parties  defendant  to  the  action  in 
foreclosure,  and  in  that  action  the  complaint  demanded 
judgment  that,  in  case  of  a  deficiency,  they  pay  the 
amount   of  the   deficiency.     The   defendant    Lynch 
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The  nature  of  coveDants  to  pay  mortgage,  and  what  is  sufficient  to  I  g 
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satisfy  such  covenants,  considered. 
Defendant  is  not  precluded  by  subdivision  2,  section  149  of  the  Code 
of  Procedure  {Oode  Civ.  Proe,  §  600,  subd.  2),  from  resting  upon  a 
defense  in  the  nature  of  matter  of  avoidance,  which  is  not  set  up  in  1  ^ 

the  answer,  when  the  facts  upon  which  the  defense  is  based  are  1 1 

stated  in  the  complaint.  J  i 
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answered  in  the  foreclosnre  action,  bat  after  issne  was 
joined  consented  that  there  shoald  be  judgment  for 
the  relief  asked,  except  such  part  of  the  relief  as  de- 
manded judgment  against  the  defendant  Lynch  for 
any  deficiency.  There  was  a  deficiency,  which  was 
paid  by  the  present  plaintiff  to  the  plaintiffs  in  the 
action  in  foreclosure.  The  present  plaintiff  brought 
this  action  for  damages,  from  defendant's  breach  of 
her  covenant  to  pay  the  mortgage. 

John  A.  Bryan^  for  appellant,  among  other  things, 
urged: — ^The  assignment  by  Luyster,  as  mortgagee, 
back  to  the  plaintiff,  as  mortgagor,  of  the  bond  and 
mortgage  which  constituted  the  subject  of  the  alleged 
covenant,  was  an  extinguishment  of  the  debt  and  a 
discharge  of  the  lien.  1.  The  obligation  to  pay  and 
the  right  to  receive  became  united  in  the  same' person  ; 
thereby  bringing  the  transaction  under  the  category  of 
**  Confusion, "—one  of  the  terms  designated  in  the  list 
of  matters,  which  will  discharge  a  contract  {Bom. 
Law  Die.  tit.  Discharge ;  Id.  tit.  Confusion).  The 
rule  is  thus  stated  by  Bouvier  :  ''When  the  qualities 
of  debtor  and  creditor  are  united,  in  the  same  person, 
there  arises  a  confusion  of  rights  which  extinguishes 
the  two  credits."  2.  It  is  closely  allied  to  the  better 
known  doctrine  of  Extinguishment  {Bouv.  Law  Die. 
tit.  Extinguishment;  Ba^.  Abr.  same  title).  3.  The 
rule  was  announced,  in  1807,  by  the  supreme  court 
of  this  State,  in  these  words:  *'That  a  personal 
action  once  suspended,  by  the  voluntary  act  of  the 
party  entitled  to  it,  is  forever  gone  and  discharged, 
is  a  rule  as  well  settled  as  any  in  the  law"  (Thomas 
V.  Thompson,  2  Johns.  471,  473).  The  court  there 
observes:  "In  order  to  determine  when  the  sus- 
pension of  the  remedy  works  an  extinguishment  of 
the  debt,  Holt,  Ch.  J.,  in  the  case  of  Wangford  v. 
Wangford  (1  Salk.    3(>6),  says,    that  when  the  same 
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hand  is  to  receive  that  ought  to  pay,  ft  amounts  to  an 
extinguishment"  (2  Johns.  474).  4.  Substantially 
the  same  rule  was  applied,  in  1863,  by  the  Supreme 
Court,  in  the  Seventh  District,  Monroe  General  Term. 
There,  a  canal  boat  was  the  fund  for  the  payment  of 
notes ;  and  the  plaintiff  became  assignee  of  both  the 
boat  and  notes.  The  notes  were  regarded  as  satisfied 
(Wayne  v.  Sherwood,  14  Barb.  633.  See  Nickles  v. 
Dillaye,  15  Hun^  296,  301,  and  cases  cited).  5.  In  the 
present  case,  the  debt  was  the  plaintiff's  bond ;  the 
fund  was  his  mortgage  on  the  land ;  and  the  assign- 
ment to  hihi  of  both,  discharged  the  debt. 

8.  F.  <6  F.  H.  Gowdrey^  for  respondent. 

By  the  Couet. — Sedgwick,  J.— A  former  general 
term  has  held  that  the  clause  as  to  the  assumption  of 
the  mortgage,  in  the  deed  from  plaintiff  to  defendant, 
waa  the  covenant  of  the  party  of  the  second  part,  the 
defendant  herein. 

I  am,  however,  convinced  that  the  assignment  of  the 
obligee  &nd  the  mortgagee  to  the  plaintiff,  who  was  the 
obligor  and  mortgagor,  extinguished  any  personal  lia- 
bility of  the  plaintiff  upon  the  bond  and  mortgage. 
Upon  that  bond  or  mortgage  resting  in  the  hands  of  the 
plaintiff,  there  could  be  no  action  at  law,  ^'  and  then  if 
a  personal  thing  cannot  be  had  but  by  action,  if  the 
action  is  extinguished  the  thing  itself  is  extinguished  " 
{Plowd.  184 ;  Thomas  v.  Thompson,  2  John^.  471,  and 
the  cases  cited).  The  plaintiff  voluntarily  brought 
the  personal  obligation  to  an  end  before  the  defendant 
had  committed  any  breach.  All  that  could  be  left,  if 
that  could  be,  would  be  the  pledge  or  mortgage  of  the 
land,  and  the  foreclosure  proceedings  disposed  of  that 
in  such  a  way  that  there  is  no  practical  qaestion  as  to 
ir  in  this  case. 

The  plaintiff's  sole  cause  of   action  is  upon  the 
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defendant's  promise  to  pay  the  mortgage.  The  de* 
f  endant  cannot  be  held  if  there  were  no  breach  of  that. 
The  defendant's  obligation  was  not  to  pay  any  specific 
snm,  or  the  amount  of  the  bond  and  mortgage ;  the 
covenant  wonld  be  satisfied  by  any  extinqtion  of  the 
bond  or  mortgage  as  to  the  plaintiff,  by  accord  and 
satisfaction,  or  by  release  (Mills  v.  Watson,  31  Super. 
Ct.  374).  The  duty  of  the  defendant  became  absolute 
for  the  first  time,  on  the  day  fixed  by  the  bond  or  mort- 
gage for  payment.  Upon  that  day  there  was  no  per- 
sonal liability  of  the  plaintiff  on  the  mortgage  assumed 
by  the  covenant.  The  plaintiff  had  voluntarily  extin- 
guished it,  when  there  was  no  equitable  reason  why  it 
should  be  kept  alive. 

It  does  not  seem  that  the  foreclosure  action  involved 
this  i)oint  at  all.  It  might  have  arisen,  if  the  liability 
of  the  defendant  for  the  deficiency  had  been  litigated, 
or  could  have  been  litigated,  between  these  parties ; 
but  the  question  was  taken  out  of  the  issues  by  the 
stipulation  that  there  should  be  no  judgment  against 
the  defendant  here,  for  the  amount  of  the  deficiency. 

It  is  insisted  that  the  defendant  cannot  rest  upon 
this  defence,  as  the  answer  does  not  set  it  up.  I  do 
not  think  this  necessary,  when  the  facts  on  which  the 
defence  rests  are  stated  in  the  complaint. 

This  view  of  the  case  is  so  fundamental,  that  it  is  not 
necessary  to  review  the  other  exceptions  in  the  case. 

Judgment  reversed,  and  new  trial  ordered,  with  costs 
of  the  appeal  to  the  appellant,  to  abide  the  event. 

Van  Vohst,  J.,  concurred. 
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GEORGE    T.    NEWHALIj,    Appellant,   v.   WIL- 
LIAM H.  APPLETON  ET  AL.,  Respondeitts. 

JV^  trial — u>7ten  motion  for  mutt  be  made  at  special  termr-Jurisdietion 

— not  conferred  hy  a/ppearance. 

Section  1,003,  Code  of  Civil  Procedure,  requires  that  in  a  case  not 
specified  in  the  three  preceding  sections,  the  motion  for  a  new  trial 
must  be  heard  and  determined  at  special  term,  in  the  first  instance. 
A  motion  on  the  groutid  of  surprise  and  newly-discovered  evidence, 
must,  under  said  section,  be  made  at  special  term. 

The  appearance  of  the  parties  before  the  trial  judge,  and  the  argu- 
ment of  the  motion  on  the  merits  alone,  are  not  acts  which  confer 
jurisdiction. 

If  the  question  of  jurisdiction  is  waived,  it  should  appear  by  recitals 
in  the  order  or  in  a  stipulation  to  that  effects 

Before  Curtis,  Ch.  J.,  and  Van  Voest,  J. 

DeMed  February  2, 1880. 

Plaintiff  appeals  from  an  order  made  at  the  trial 
term  after  jndgment,  and  after  the  usual  motion  on  the 
minutes  had  been  argued  and  denied,  granting  defend- 
ants a  new  trial,  on  the  alleged  ground  of  surprise' 
and  newly-discovered  evidence,  set  forth  in  affidavits 
in  which  an  order  to  show  cause  at  the  trial  term  after 
judgment  was  obtained  from  the  justice  holding  the 
term,  after  he  had  denied  by  formal  order  the  motion 
made  on  the  minutes.. 

Judgment  was  entered  for  $1,882.76,  October  18, 
1879,  and  the  motion  on  the  minutes,  on  all  the  usual 
^crounds,  having  been  argued  and  denied  at  the  trial,  a 
formal  order  of  denial  was  entered  October  24. 

No  api)eal  has  been  taken  from  this  order,  nor  from 
the  judgment ;  but  the  subsequent  motion,  returnable 
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October  24,  being  adjonmed  to  November  19,  1879,  the 
order  was  then  made  from  which  this  apx)eal  is 
taken. 

Wm.  W,  Badger  J  for  appellant. 

Douglds  CampbeUy  for  respondents. 

By  the  Cotjet. — Curtis,  Ch.  J. — ^The  question  is 
raised,  whether  the  judge  who  presided  at  the  trial  by 
a  jury,  can,  after  judgment,  entertain  a  motion  at  the 
trial  term  for  a  new  trial  on  the  grounds  of  surprise  and 
newly-discovered  evidence. 

Section  1002  of  the  Code  of  Civil  Procedure  re- 
quires that  in  a  case  not  specified  in  the  three  preceding 
sections,  a  motion  for  a  new  trial  must,  in  the  first 
instance,  be  heard  and  decided  at  the  special  term. 
Motions  for  a  new  trial  on  the  grounds  of  surprise,  or 
newly-discovered  evidence,  are  not  specified  in  the 
three  preceding  sections,  and  consequently  can  only 
be  heard  at  the  special  term. 

The  legislature  having  limited  the  jurisdiction  to 
hear  these  classes  of  motions  to  the  special  term,  the 
judge  presiding  at  the  trial  term  was  without  jurisdic- 
tion to  hear  this  motion,  unles9  such  jurisdiction  was 
conferred  by  the  act  of  the  parties. 

There  is  some  conflict  in  the  affidavits  submitted,  as 
to  whether  this  objection  was  taken  at  the  hearing  of 
the  motion  before  the  trial  judge.  Even  if  the  parties 
had  it  in  their  power  to  give  jurisdiction  to  the  trial 
judge  to  hear  and  decide  the  motion,  it  should  be 
shown  by  some  act,  or  stipulation,  or  recital,  in  the 
order  appealed  from,  so  that  such  intention  or 
arrangement  should  clearly  appear,  and  not  come 
before  the  court  on  appeal,  to  be  disputed  as  a  matter 
of  fact. 

There  are  intrinsic  difficulties  in  giving  a  jurisdic- 
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tion  to  a  judicial  officer,  from  which  he  is  limited  by 
statute,  and  if  it  can  be  inferred,  from  a  waiver  to 
object  in  time,  such  waiver  should  not  be  in  itself  left, 
as  a  question  of  fact,  to  be  determined  from  inferences, 
or  conflicting  proofs  upon  the  hearing  of  the  appeal. 

The  ruling  of  Van  Vorst,  J.,  in  Argall  v.  Jacobs, 
66  How.  Pr.  167,  confirms  the  view  that  the  order 
appealed  from  was  void  for  want  of  jurisdiction  of  the 
sut)ject-matter  in  the  judge  holding  the  trial  term  after 
the  judgment. 

The  appearance  of  the  appellant  before  the  trial 
judge,  and  arguing  the  motion  on  the  merits  alone^ 
was  not  an  act  that  could  confer  jurisdiction  (Peo- 
ple V.  Marine  Court,  Court  of  Appeals,  3  Abb.  Pr. 
3(>9). 

No  case  is  presented  containing  the  evidence,  or  its 
substance,  which  is  a  requisite  on  an  application  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence 
(Sproul  V.  lies.  Ins.  Co.,  1  Lans.  71).  Having  come 
to  the  conclusion  that  the  court  was  without  jurisdic- 
tion to  make  the  order  appealed  from,  it  is  unneces- 
sary to  consider  the  case  upon  the  merits. 

The  order  appealed  from  should  be  reversed,  but 
without  costs  to  either  party,  the  question  being  new. 


Van  Vobst,  J.,  concurred. 


THEOPHILUS  MARSH  et  al.,  Appellants,  v. 
WEST,  BRADLEY  &  CARY  MANDPACTUR- 
ING  COMPANY,  Respondent. 


Dtfense  that  amount  due  plaintiff  is  md^eet  to  Uen  of  attachment — how 
pleaded^Motion  for  judgment  for  amount  admitted  by  cmewer — token 
granted — appealabUity  of  order  granting. 
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An  answer  admittiog  a  certain  sum  to  be  due  by  defendant,  but  alleg- 
ing as  a  reason  for  non-payment  that  a  third  ^party  has  attached  the 
indebtedness  in  an  action  against  plaintiff,  that  said  action  **has 
since  been  pending,"  and  that  the  defendant  has  never  been  released 
from  its  obligations  by  reason  of  such  levy,  is  insufficient,  and  doea 
not  constitute  a  bar  to  the  recovery  of  the  amount,  on  motion,  under 
section  511,  Code  of  Civil  Procedure.  The  answer  should  state  that 
the  said  attachment  and  levy  are  still  in  force. 

An  order  denying  such  a  motion  sufficiently  involves  the  merits  of  the 
action  and  affects  a  substantial  right,  to  be  the  subject  of  review  by 
the  general  term. 

Before  Curtis,  Ch.  J.,  and  Van  Vorst,  J. 

Decided  Februa/ry  2,  1880. 

Appeal  from  an  order  of  the  special  term  of  this 
court  made  in  December,  1879,  denying  the  plaintiffs' 
motion,  that  they  have  leave  to  enter  judgment  for 
$772.58  of  their  alleged  claim,  and  that  the  action  be 
severed,  and  they  be  at  liberty  to  discontinue  or  pro- 
ceed with  the  action  as  to  the  residue,  under  section 
611  of  the  Code  of  Civil  Procedure.  •  Or  that  the  de- 
fendant  be  directed  to  pay  that  sum  into  court,  pur- 
suant to  section  717  of  Code,  on  the  ground  that  cause 
therefor  is  shown  by  the  moving  papers. 

Stephen  H.  Olirij  for  appellants. 

Francis  O.  Reed^  for  respondent. 

By  the  Court. — Curtis,  Ch.  J. — The  answer  admits 
that  $772.58  of  the  claim  in  suit  is  due  and  owing ;  but 
states  as  a  reason  for  not  paying  it  to  the  plaintiffs, 
that  a  third  party  attached  it,  November  29,  1875,  in  a 
suit  against  the  plaintiffs,  and  avers  on  information  and 
belief,  that  such  suit  ^'  has  since  been  pending."  The 
answer  also  further  alleges  that  the  defendant  has  never 
been  released  from  its  obligations  by  reason  of  such 
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levy.  The  answer  fails  to  aver  that  this  attachment 
is  still  in  force.  The  allegation  that  the  defendant  has 
never  been  released  from  its  obligations  by  reason  of 
such  levy,  is  not  equivalent-  to  an  allegation  that  the 
levy  is  still  in  force.  It  may  well  be  that  no  release 
of  the  levy  has  been  executed,  nor  is  any  required  to 
discharge  the  levy.  The  plaintiffs  show  that  the 
attachment  has  been  vacated  by  an  order  of  the  court, 
and  this  is  not  denied,  or  in  any  way  controverted  by 
the  defendant.  This  defense  is  not  of  a  character  to 
constitute  a  bar  to  the  plaintiffs'  recovery  of  the 
$772.58  admitted  by  the  answer  to  be  due  and 
payable  to  the  plaintiff,  except  for  the  attach- 
memt. 

The  defendant  claims  that  the  appeal  should  be  dis- 
missed, on  the  ground  that  the  order  appealed  from, 
denying  plaintiffs'  motion,  is  not  appealable.  The 
order  made  at  special  term  sufficiently  involves  the 
merits  of  the  action,  and  affects  a  substantial  right,  to 
warrant  its  revival  at  the  general  term. 

The  order  appealed  from  should  be  reversed  upon 
the  pleadings  alone,  with  costs,  and  an  order  entered 
directing  judgment  for  the  plaintiff,  in  the  sum  of 
$772.68 ;  and  in  plaintiffs'  election,  for  a  continuance 
of  the  action,  as  to  the  other  matters  contained  in 
the  pleadings,  pursuant  to  section  611  of  the  Code  of 
Civil  Procedure. 

Van  Voest,  J.,  concurred. 
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JOHN  LEHMAIEK  et  al.,  Respondents  and  Ap- 
pellants, t>.  ALMON  W.  GRISWOLD,  Ap- 
pellant AND  Respondent. 

Supplementary  proceedings — contempt  in  violation  of  injunction  order — 
iohen  not  excused  "by  in/ormalitiee  in  affidcmt,  dtc 

Alter  the  defendant  has  appeared  and  been  examined  in  proceedings 
supplementary  to  execution,  without  objection,  he  is  not  in  a  posi- 
tion to  justify  himself  when  proceeded  against  for  contempt  in 
violating  the  order  restraining  him  from  disposing  of  his  property, 
by  allegations  of  informalities  in  the  affidavit  upon  which  the  pro- 
ceedings were  based,  nor  to  claim  that  the  jurisdiction  to  which  he 
has  submitted,  is  avoided  by  such  informalities;  a  fortiori^  this  is  so 
when  the  defendant  is  an  officer  of  the  court. 

In  this  case,  the  court  held  that  the  acts  of  defendant  did  not  of 
themselves  cause  the  loss  to  plaintiffs  complained  of,  and  therefore, 
that  defendant  should  not  be  fined  the  full  amount  of  the  judg- 
ment, &a,  as  claimed  by  the  plaintiffs. 

Before  Curtis,  Ch.  J.,  Van  Vorst  and  Speir,  J  J. 

Decided  February  2,  1880. 

Api)eal  by  the  defendant,  from  an  order  adjadging 
him  guilty  of  contempt,  and  fining  him  $260. 

Also  api)eal  by  the  plaintiffs  from  the  denial  of  their 
motion  to  fine  the  defendant  for  the  amount  of  plain- 
tiffs' judgment,  with  interest,  costs  and  disbursements. 

8,  Kavffmann^  attorney,  and  George  N.  Sanders^ 
of  counsel,  for  plaintiffs. 

A.  Heydenreichj  attorney,  and  Luther  R.  Marshy  of 
counsel,  for  defendant. 

By  the  Court. — Curtis^  Ch.  J. — ^The  defendant 
having  appeared,  pursuant  to  the  order  for  his  exami- 
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nation  in  proceedings  sul)plementary  to  execution,  and 
having  been  examined  thereunder,  is  not  in  a  position  to- 
justify  himself  when  proceeded  against  for  contempt  in 
violatiag  the  order  of  the  court  restraining  him  in  the 
mean  time  from  transferring  or  disposing  of  his  prop- 
erty, by  setting  up  informalities  in  the  affidavit  as  an 
excuse  for  violating  the  order,  or  to  claim  that  the 
jurisdiction  to  which  he  has  submitted  can  be  avoided 
by  such  informalities. 

The  orders  of  the  court  should  be  respected  and 
obeyed  by  its  officers.  The  excuse  so  often  urged  of 
ignorance  that  the  act  complained  of  was  a  violation 
of  the  order,  is  not  presei^ted  by  the  defendant.  No- 
reason  is  apparent  for  questioning  the  discretion  of  the 
judge,  in  imposing  the  fine  of  $260  upon  the  defendant^ 
and  adjudicating  him  guilty  of  contempt. 

The  plaintiffs,  however,  insist  that  the  judge  erred 
in  not  imposing  a  fine  upon  the  defendant  for  the 
amount  of  their  loss.  He  justly  considered  that  the 
execution  of  the  second  chattel  mortgage,  and  the  bill 
of  sale,  was  in  violation  of  the  order  of  the  court.  He 
also  held  that  the  facts  showed  that  the  misconduct  of 
the  defendant  in  these  respects  did  not  of  itself  pro- 
duce an  actual  injury  to  the  plaintiffs,  and  that  what- 
ever prejudice  accrued  to  them,  arose  out  of  their  own 
dealings  with  the  defendant,  and  out  of  a  waiver  of 
some  of  their  rights  subsequent  to  the  commission  of 
the  contempt. 

After  a  levy  had  been  made  under  the  plaintiffs* 
execution,  upon  property  in  the  defendant's  house^ 
and  while  it  wqs  there  held  in  the  possession  of  the 
sheriff,  the  plaintiffs  released  the  latter  from  all  respon- 
sibility in  allowing  the  property  levied  upon  to  remain 
in  the  defendant's  house,  and  in  withdrawing  any 
keeper  therefrom. 

After  the  proi)erty  levied  upon  had  been  thus  with- 
drawn from  the  possession  and  custody  of  the  sherifly 
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l)y  this  release  on  the  part  of  the  plaintiffs,  one  Brown, 
having  chattel  mortgages  on  the  property,  finding  no 
keeper  in  charge,  took  possession  of  the  property  under 
a  chattel  mortgage  executed  before  the  levy,  and  assigned 
Ms  mortgages,  and  transferred  the  possession  of  the 
proi)erty  to  a  Mrs.  Perry.  The  defendant  seems  to 
have  had  no  part  in  these  acts  of  Brown,  but  to  have 
«oaght  to  dissuade  him  from  taking  possession  of  the 
property.  If  the  plaintiffs  had  not  requested  the  sheriff 
to  permit  the  property  to  remain  in  defendant's  house, 
4md  to  withdraw  any  keeper  in  charge,  and  released 
the  sheriff  from  responsibility  for  the  safe  keeping  of 
the  property,  their  levy  would  have  been  protected. 
The  plaintiffs  were  prejudiced  by  their  own  acts  and 
dealings  with  the  defendant,  and  by  their  own  waiver 
of  rights.  Their  loss  was  not  occasioned  by  the  dis- 
obedience of  the  defendant  to  the  order  of  the  court. 

The  defendant  was  culpable,  in  executing  the  second 
ishattel  mortgage,  the  bill  of  sale  and  the  lease;  but  these 
seta  of  his  for  which  he  is  in  contempt,  and  punished 
by  a  fine,  are  not  the  acts  which  caused  the  loss  to  the 
plaintiffs. 

The  orders  appealed  from,  by  the  plaintiffs  and 
<Lefendant  respectively,  are  af&rmed  with  costs. 

Van  Vobst  and  Speie,  JJ.,  concurred. 


WILLIAM  C.  JOHNSON,  Respondent,  v.  JAMES 
L  BROOKS,  Impleaded,  et  al..  Appellants. 

JPofymmt  of  money  to  le  uted  in  purchcue  of  securities — when  trust  is  created 
therdiy — when  ddwery  of  securities  will  be  decreed-  Statute  offr€nids— 
Agency. 

The  plaintiff,  as  a  subscriber  with  others,  at  the  request  of  defendant 
Brooks^  advanced  a  sum  of  money  to  the  latter  by  payment  to  his 
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agent,  to  be  used  for  a  specific  purpose,  viz. :  in  the  purchase  of  a 
certain  amount  of  stock  and  bonds  of  the  Silver  Islet  Mining  Ck>m- 
pany,  for  said  subscribers,  the  plaintiff  to  receive  a  specified  amount 
thereof. 

In  an  action  to  compel  the  specific  performance  of  an  alleged  contract 
to  sell  and  deliver  to  plaintiff  his  said  share  of  the  securities  in 
question, 

The  court  held,  that  the  facts  proved  raise  a  presumption  that  at  the 
time  the  payment  by  plaintiff  was  made,  said  defendant's  agent  was 
authorized  to  receive  it,  and  defendant  was  bound  thereby ;  that 
upon  the  evidence,  it  appears  that  a  trust  was  created,  involving 
an  obligation  to  use  the  funds  for  the  purpose  for  which  they  were 
subscribed,  which  obligation  the  defendant  cannot  avoid  by  showing 
that  he  chose  to  use  his  own  funds  and  purchase  for  himself ;  that, 
the  transaction  is  not  avoided  by  the  statute  of  frauds ;  and  that  the 
plaintiff  is  entitled  to  have  from  the  stock  and  bonds  in  question 
the  portion  which  fell  to  him,  according  to  his  subscription,  a  court 
of  equity  having  power  to  administer  the  distribution  of  property 
impressed,  as  this  is,  with  a  trust. 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Bedded  February  2,  1880. 

Appeal  by  the  defendant,  James  I.  Brooks,  from  a 
judgment  directing  a  transfer  to  the  plaintiff  of  certain 
capital  stock  and  bonds  of  "The  Silver  Islet  Consoli- 
dated Mining  and  Land  Company."  The  judgment 
was  entered  upon  findings  made  by  SEoawiOE,  J.,  at 
special  term. 

The  plaintiff  sued  to  compel  the  sj)ecific  perform- 
ance of  an  alleged  contract,  to  sell  and  deliver,  under 
certain  conditions,  to  the  plaintiff,  the  bonds  and  stock 
above  mentioned. 

The  plaintiff  claimed  that  the  defendants  Brooks 
and  MiffliD  contracted  v^th  him,  whereby  he  subscribed 
for  the  stock  and  bonds,  and  paid  them  three  thousand 
dollars ;  that  the  same  rapidly  inqreased  in  value*  and 
could  not  be  easily  purchased  in  the  open  market ; 
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that  a  judgment  in  damages  would  be  no  adequate 
compensation ;  that  the  defendant  Brooks  had  them 
under  his  control,  in  the  custody  of  the  defendant, 
The  American  Exchange  National  Bank,  and  that  the 
defendant  refused  to  deliver  them. 

These  matters  were  put  in  issue  by  the  answer. 

William  Henry  Attk/ox^  for  appellant. 
Albert  SticTcney^  for  respondent. 

By  the  Court. — Curtis^  Ch.  J. — The  case  presents 
several  exceptions,  but  none  that  call  for  a  reversal  of 
the  judgment.  The  date  of  the  telegram,  and  the  tes- 
timony, especially  of  the  defendant  Brooks,  that  he 
was  advised  on  the  26th  of  September  of  the  additional 
subscription  of  $3,000  more,  indicates  that  the  finding 
that  the  plaintiff's  agreement  with  the  defendants, 
Brooks  and  Mifliin,  was  made  on  the  27th  of  Septem- 
ber, should  have  been  that  the  agreement  was  made  on 
the  day  previous.  It  does  not  appear  that  this  finding, 
as  it  stands,  prejudices  the  respondent  or  the  appel- 
lant, but  it  is  apparently  one  of  the  errors  which 
should  be  amended  under  section  721,  subdivision  9  of 
the  Code  of  Civil  Procedure. 

As  regards  the  disposition  of  the  appeal,  the  opin- 
ion of  the  judge  at  special  term  expresses  the  views 
which,  after  considering  the  case,  we^have  arrived  at. 

It  is  as  follows : 

"Sedgwick,  J. — The  relation  between  Mifflin  and 
Brooks  should  be  determined  only  to  the  extent  that 
it  is  necessary  for  the  determination  of  the  plaintiffs' 
rights,  under  his  transaction  with  Mifflin.  U  Mifflin 
were  Brooks'  agent  in  the  matter,  it  is  not  material  to 
find  whether  the  agency  arose  from  a  partnership  be- 
tween them,  or  from  a  special  or  implied  authority  to 
obtain  subscriptions.  . 

"  I  find,  as  a  matter  of  fapt,  that  Brooks  authorized 
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Mifflin  to  take  subscriptions.  I  also  find  that  such 
authority  was  ended  by  Brooks'  telegram  of  Septem- 
ber 28,  in  which  were  the  words :  '  Balance  subscrip- 
tions too  late ;  arranged  otherwise.'  Down  to  the  re- 
ceipt of  that  by  Mifflin,  he  had  authority  to  take  the 
plaintifT  s  subscription. 

*'  In  view  of  the  plaintiflPs  right  to  have  his  interest 
fixed,  upon  his  payment  of  the  money,  Mifflin  must  be 
held  to  have  received  the  $3,000  when  it  was  x)aid  at 
the  bank  in  Newburyport,  to  which  he  had  sent  it  for 
collection.  The  plaintiff  paid  it,  he  said,  on  Mon- 
day ^  night.'  This  does  not  mean  after  dark,  but 
in  the  latest  hours  of  bank  business,  or  in  the  after- 
noon. 

'^  I  do  not  mean  to  intimate  that  Mifflin  was  only  a 
subordinate  of  Brooks.  Their  relations  may  have  been 
mutual,  and  each  on  equal  footing.  It  is  not  neces- 
sary to  decide  as  to  this,  especially  as  there  is  an  ac- 
tion between  them. 

^'Mifflin  being  Brooks'  agent,  the  latter  was  infected 
or  chargeable  with  knowledge  of  what  Mifflin  did,  and 
the  obligation  he  incurred  within  the  actual  scope  of 
the  agency,  and  no  farther. 

^^  Mifflin  did  this,  viz.,  he  obtained  a  subscription  of 
money,  not  ux>on  a  promise  to  return  money,  but  to 
use  it  with  other  subscriptions  in  buying  the  stock  in 
question.  So  far  as  subscribers  were  concerned. 
Brooks  was  to  be  the  common  agent  for  the  purchase 
of  the  stock.  He,  too,  was,  as  Mifflin  was,  a  trustee 
for  the  subscribers. 

"The  subscriptions  were  placed  with  the  parties 
under  a  trust  and  confidence,  and  no*^  ^.o  establish  the 
relations  of  debtor  and  creditor.  I  do  not  mean  to  de- 
cide that  the  consequences  of  this  trust  would  not  be 
affected  by  an  implied  understanding  that  the  parties 
would  not  be  held  to  purchase  for  the  subscribers,  if 
for  any  sufficient  reason  the  funds  subscribed  could  not 
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be  nsed  in  that  way,  or  by  only  the  fact  that  a  par- 
ticniar  subscription  was,  without  a  breach  of  trust,  in 
excess  of  the  required  amount.  But  the  trust  includes 
the  general  obligation  to  use  the  funds  subscribed  for 
the  particular  object. 

^^  In  my  opinion  it  is  not  a  sufficient  reason  to  omit 
to  purchase  for  a  subscriber,  that  the  agent  or  trustee 
chose  to  use  his  own  funds.  He  is  under  an  obligation 
not  to  do  it ;  and  at  the  least,  if  at  any  time  before 
the  purchase  is  consummated,  the  subscriber  pays  his 
money,  and  it  is  in  the  hands  of  another  agent,  with 
the  constructive  knowledge  of  the  purchasing  agent, 
when  the  latter  consummates,  he  does  it  for  the  sub- 
scriber.    Still  more  surely  if  he  has  actual  knowledge. 

^' These  considerations  lead  to  the  suggestions  that 
up  to  the  payment  actually  to  Mifflin,  the  plaintiff 
here  had  no  interest  and  was  under  no  obligation,  and 
that  when  he  paid  the  money,  he  was  not  and  did  not 
intend  to  become  himself  a  purchaser.  He  was  placing 
money  in  the  hands  of  another  who  was  to  purchase 
for  him.  If  such  other  did  purchase  in  his  own  name, 
but  as  agent  or  trustee  for  the  plaintiff,  the  statutes  of 
fraud  in  New  York  or  Massachusetts  do  not  avoid  the 
transaction.  The  actual  purchase  in  New  York  or 
Detroit  was  not  void.  An  agent  using  his  own  name 
in  the  written  contracts  of  purchase  is  bound  to  deliver 
to  his  principals  (Tomlinson  v.  Miller,  7  Abb.  Pr.  N. 
8.  364 ;  Dykers  v.  Townsend,  24  JST.  Y.  57,  and  many 
other  like  cases ;  Cobb  v.  Goodhue,  11  Paiges  110 ; 
Wain  V.  Warlters,  2  Smith  L.  O.  316,  6  Am.  ed.). 

^^  Brooks,  as  I  understand  the  evidence,  had  made 
no  valid  contract  for  the  purchase  of  the  stock  when 
he  left  New  York  for  Detroit,  and  would  not  be  able  to 
consummate  a  purchase  without  subscribers.  It  is  be- 
yond doubt  that  up  to  and  at  and  after  the  time  of 
his  making  the  contract  in  Detroit  he  contemplated  the 
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necessity  of  Mifflin  obtaining  subscribers  from  persons 
unknown  to  him . 

'*  On  September  24  he  wrote  from  New  York :  '  Get 
some  new  subscribers  if  possible  ;  I  have  the  Baker  lot 
in  view  for  $10,000;'  and  by  telegraph  on  same  day: 
'Get  all  subscriptions  possible.'  On  the  26th  Mifflin 
telegraphs :  '  Have  placed  $3,000  more ;  answer  if  right.' 

"Instead  of  telegraphing  answer,  Brooks  wrote  by 
mail:  'I  have  your  telegram  asking  about  $3,000 
more ;  I  cannot  give  answer  about  that  to-day,  but  will 
upon  my  return  to  New  York  or  Bositon.'  On  Septem- 
ber 27  Brooks  telegraphs  to  Mifflin  :  '  Remit  $15,000, 
subject  to  my  order  on  delivery  of  stock  and  bonds  for 
Perkins  and  your  account.  This  completes  transac- 
tion.' This  telegram  was  not  a  decisive  statement  that 
there  were  to  be  no  more  subscribers,  for  the  day  be- 
fore he  had  said  he  could  not  give  answer  then,  but 
would  in  New  York  or  Boston.  Mifflin  could  not  have 
received  the  letter,  but  it  is  important  testimony  that 
Mifflin  had  not  made  up  his  mind  as  to  what  was  to  be 
done  with  the  $3,000  subscription  or  to  revoke  Brooks* 
authority  to  receive  it. 

"  Up  to  the  28th,  I  believe,  on  the  facts,  Brooks  had 
not  prepared  himself  to  stop  Mifflin's  subscriptions, 
even  after  an  arrangement  was  made  to  which  he  t<esti- 
fied  very  obscurely.  Unless  he  made  such  an  arrange- 
ment he  would  not  be  able  to  reject  the  $3,000. 

"It  is  in  evidence  that  the  contract  was  made  in 
Detroit,  $5,000  had  to  be  paid.'  His  share  of  that  would 
be  $2,500.  He  '  borrowed  part  and  got  rest  from  New 
York'  (his  letter  of  September  26);  the  amount  he 
got  from  New  York  was  $3,000  and  odd ;  of  course 
the  excess  over  $2,600  would  have  to  be  accounted 
for  to  the  New  York  parties.  That  leaves  $2,500  that 
had  finally  to  be  made  either  by  subscription  or  some 
arrangement  by  which  Brooks  could  furnish  it;  at 
first  he  believed  it  would  have  to  be  arranged  for  in 
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New  York  or  Boston,  as  he  said  in  his  letter.  But  in 
consequence  of  something  between  himself  and  Dar- 
ling, in  Detroit,  he  was  able  to  command  this  amount 
in  Detroit.  The  amount  he  received,  as  I  should 
judge,  from  a  sale  of  some  stock  to  Darling  with  some 
cash  he  had  in  his  pocket,  enabled  him  to  take  a  fixed 
position  as  to  the  $3,000  subscription,  but  for  some  •] 

reason  he  did  not  wish  to  avow  it.  He  did  iaot  avow 
it  until  the  telegram  of  September  28th.  'Barlance 
subscriptions  too  late ;  arranged  otherwise.' 

"The  turning-point  in  the  issue  as  to  when  the 
agency  was  ended,  is  the  time  when  this  telegram  was 
received.  Was  it  before  or  after  the  plaintiflE  paid  his 
draft  ?  There  is  no  specific  proof  as  to  this.  It  does 
not  appear  when  MifSin  received  it.  The  plaintiflf  has 
proved  enough  to  create  the  presumption  of  continu- 
ance of  the  agency  down  to  the  time  of  the  payment. 

"There  is  a  presumption  of  some  weight  that 
Miffin  could  not  be  guilty  of  the  injustice,  if  not  fraud 
to  the  plaintiff,  of  taking  his  money  after  receiving 
such  a  telegram.  On  these  considerations,  and  the 
further  consideration  of  the  indecision  and  wavering 
of  Brooks  in  regard  to  the  subject-matter  of  the  tele- 
gram, I  am  of  the  opinion  that  the  burden  of  proof 
rests  upon  the  defendant  of  showing  when  the  agency 
was  closed  by  a  decisive  and  affirmative  act  on  his 
*  part.  It  is  to  be  observed  that  if  the  subscription  was 
paid  before  the  consummation  of  the  purchase  in  New 
York,  and  at  a  time  when  Brooks  was  a  party  to  the  pay- 
ment through  his  agent,  Mifflin,  it  is  not  material  that 
Brooks  did  not  have  actual  knowledge  of  the  payment. 

"  His  obligation  was  as  strong  as  that  of  a  contract 
with  plaintiff  to  have  the  knowledge.  And  again,  if 
he  allows  the  plaintiff  to  part  with  his  money,  and  use 
that  as  one  of  his  resources,  meaning  to  fall  back  upon 
it,  if  it  be  for  his  own  interest,  he  does  virtually  use 
the  money. 
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'^  It  is  seen  from  these  observations  that  I  do  not 
deem  the  transaction  to  be  the  equivalent  of  a  sale  of 
stock  from  Brooks  to  the  plaintiff.  He  was  not  dealt 
with  as  an  owner  selling  stock,  nor  was  he  an  owner  of 
stock,  nor  did  the  arrangement  contemplate  the  trans- 
fer of  stock  from  Brooks  to  the  plaintiff  excepting 
nominally.  Brooks  was  to  nse  the  funds  in  a  purchase 
from  the  Detroit  parties.  It  was  not  intended  that  the 
real  title  to  the  whole  should  first  rest  in  Brooks, 
although  it  was  contemplated  that  he  should  use  his 
own  name.  His  making  the  executory  contract  in 
Detroit  did  not  make  him  owner.  The  consummation 
of  it  required  the  use  of  the  subscribed  funds.  Before 
he  became  owner  he  made  a  legal  arrangement,  by 
which  he  was  to  act  as  agent  or  trustee  for  the  sub- 
scribers in  becoming  nominal  owner. 

^^  In  my  view  of  the  case,  the  assignment  made  by 
Brooks  has  no  operation.  It  was  not  delivered  to  the 
assignee  or  to  any  one  who  is  shown  to  have  been  au- 
thorized to  act  for  her.  But  especially  I  think  he  had 
no  title  to  the  subject-matter  involved  in  this  action. 

^^  I  think  that  in  any  aspect  of  the  case,  whatever 
technical  view  is  taken  of  it,  that  the  plaintiff  is  en- 
titled to  have  from  the  stock  in  question  the  amount 
which  was  to  go  to  the  subscribers  severally,  according 
to  the  amount  of  subscriptions,  and  that  he  is  not  con- 
fined to.  an  action  of  conversion  or  of  claim  and  deliv- 
ery, but  that  a  court  of  equity  has  a  right  to  adminis- 
ter the  distribution  of  property  impressed  as  this  is 
with  a  trust. 

''The  plaintiff  should  have  judgment  with  costs. 
No  allowance." 

The  judgment  appealed  from  should  be  afibmed^ 
with  costs  to  the  respondent. 

Speib,  J.,  concurred. 
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HUGH   DILLON,     Respondent,    v.    THE    SIXTH 
AVENUE  R.  R.  Co.,  Appellant. 

Beply — when  irregular ^  if  served  without  leaive  of  court. 

When  the  answer  contains  only  new  matter  constituting  a  defense  hy 
way  i>f  avoidaneej  a  reply  put  in  without  the  direction  of  the  court  is 
irregular,  and  should  be  stricken  out.  Sections  516  and  617  of  the 
Code  of  Civil  Procedure  should  be  construed  together. 

Before  Curtis,  Ch.  J.;  and  Speib,  J. 

Decided  Fdruary  2,  1880. 

Appeal  by  the  defendant  from  an  order  denying 
motion  to  strike  ont  the  plaintiff's  reply. 

D.  M.  Porter y  for  defendant. 

Nelson  Smithy  for  appellant. 

The  plaintiff  sned  to  recover  damages  alleged  to 
have  been  sustained  through  the  defendant's  negli- 
gence. The  defendant  set  up  as  a  distinct  defense  that 
the  plaintiff  had  released  the  canse  of  action.  The 
plaintiff  replied  that  the  release  was  obtained  by  fraad, 
and  nndue  luflnence,  and  without  consideration.  The 
defendant  moved  to  strike  out  the  reply,  on  the  ground 
that  none  is  necessary  or  allowed.  The  court  denied 
the  motion  without  costs,  as  the  question  was  new. 

By  the  Court. — Curtis,  Ch.  J. — Section  616  of 
the  Code  of  Civil  Procedure  provides  that,  "when 
an  answer  contains  any  new  matter,  constituting  a 
defense  by  way  of  avoidance,  the  court  may,  in  its 
discretion,  on  the  defendant's  application,  direct  the 
plaintiff  to  reply  to  the  new  matter." 

Section  617  provides  that  "  a  reply  may  contain  two 
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or  more  distinct  avoidances  of  the  same  defense  or 
counter-claim."  The  reply  containing  avoidances  re- 
ferred to  in  this  section,  is  the  same  reply  that  may  be 
directed  by  the  court  in  its  discretion  upon  the  defend- 
ant's application,  as  provided  for  in  section  616. 
These  two  sections  should  be  construed  together.  The 
reply  iii  the  present  case  was  served  without  any  ap- 
plication to  the  court  for  direction  or  leave  to  make  it, 
so  that  it  is  not  founded  on  any  exercise  of  the  discre- 
tion of  the  court,  or  on  the  application  of  the  defend- 
ant, as  required  by  thege  provisions  of  the  Code. 

The  order  appealed  from  should  be  reversed,  but  as 
the  practice  is  new,  it  should  be  without  costs,  and  the 
motion  shotild  have  been  granted  also  without  costs. 

Speir,  J.— [Concurring.] — I  also  am  of  the  opinion 
that  the  order  be  reversed.  The  reply  was  not  re- 
quired. Prior  to  the  last  amendment  of  the  Code  a 
reply  to  an  answer  was  not  necessary  unless  it  sets  up 
a  counter-claim.  Here  there  is  no  counter-claim.  Be- 
fore the  last  amendment  to  the  Code  the  courts  per- 
mitted the  plaintiff  to  prove  any  matter  in  denial  or 
avoidance  of  the  answer  when  it  sets  up  new  matter. 
The  two  sections  of  the  amended  Code,  616  and  617, 
are  only  a  codification  of  the  decisions  of  the  courts. 


JOHN  C.  RUST,  Appellant,  v.  CHARLES  HAU- 
SELT,  Impleaded  with  HENRY  RANCKE, 
Respondent.* 

L   RbFBBBNGE,  OTHEB  than  of  I86UB8. 

1.  Report  of  referee. 

^  Preyious  to  the  decision  here  reported,  this  case  has  been  before 
the  courts  in  various  phases.  See  41  Super,  Ct,  467;  42  Id.  0178;  43 
Id.  571 ;  69  N.  Y.  485 ;  76  Id.  614. 
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(a)  Ck)KFIItMATION  OF. 

1.  Btde  80.  By  force  of  the  rule  itself  the  report  becomes  ab- 
solute and  confirmed,  unless  exceptions  thereto  are  filed  and 
served  within  eight  days  after  service  of  notice  of  filing  the 
report.  JVb  order  of  confirmation,  either  upon  motion  or  ex 
parte,  is  necessary, 

1.  So  held  as  to  a  reference  to  take  and  state  an  account. 

(ft)   IJinSECESSABy  MOTION  TO  COXFIRM. 

1.  If,  notwithstanding  no  exceptions  are  fled,  a  motion  is  made 
to  confirm,  which  after  opposition  is  granted,  an  appeal  from 
the  order  of  confirmation  entered  thereon  brings  up  nothing 
for  reciew. 
(«)  Exceptions,  filino  nunc  pbo  tunc. 

1.  Effect  of 

Although,  after  a  motion  to  confirm  has  been  heard  and 
granted,  exceptions  are  filed  mine  pro  tunc,  yet  no  benefit  can 
result  therefrom  on  appeal  from  the  order  of  confirmation.^ 
1.   To  obtain  any  benefit  therefrom,  there  must  be  a  re- 
bearing  of  the  motion  upon  the  exceptions. 

1.  If  such  rehearing  is  had  after  an  appeal  from  the 
original  order,  it  would  involve  an  abandonment 
of  the  appeal. 

2.  Power  to  order.  The  court  has  power  to  permit  the  filing  of 
exceptions  nuTic  pro  tunc,  and  to  that  end  may  make  such 
disposition  of  an  appeal  from  an  order  confirming  a  report  to 
which  no  exceptions  were  filed,  as  may  be  necessaiy  to  pre- 
vent a  failure  of  justice. 

n.  Rbyebbal  of  judgment  and  new  trial. 

1.  ACTION  FOR  AN  ACCOUNTING,  EFFECT  OF  REVERSAL 
IN.  ' 

(a)  Where  an  action  is  brought  for  an  accounting,  and  judgment 
is  rendered  dismissing  the  complaint  on  the  ground  that 
there  has  been  an  accounting  by  the  defendant,  which  is 
binding  and  conclusive  on  the  plaintiff,  and  adjudges  that 
defendant  recover  for  the  amount  found  due  him  on  such 
accounting,  the  effect  of  a  reversal  of  such  judgment  is  that 
upon  these  facts  appearing  upon  the  trial,  the  plaintiff  u>as  entitled 


*  This  rale  would  probably  not  apply  if,  on  the  hearing  of  the 
motion,  exceptions  were,  either  by  express  or  tacit  consent,  made 
orally,  argued  and  passed  on  by  the  court,  and  these  exceptions  were 
jabeequently  reduced  to  writing  and  ordered  to  be  filed  nunc  pro  tuncy 
00  that  they  might  appear  in  the  record. 
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to  an  aceounting,  and  to  the  payment  of  euch  eum  a»  on  twk 
accounting  he  might  hefou/nd  enUUed  to,^ 
in.  Bona  fide  holder  for  value, 
1.  Value  partiDg,  what  is. 

(a)  PaRTNKRSHIF.  SxmRBNDBB  OF  CHATTEL  MORTOAGB  ON  m- 
DIYIDUAL  FBOPBRTY,  BBOUOHT  BY  THB  ICORTQAOOB  INTO  THB 
FnUf ,  BTJBJBCT  TO  THB  mCUHBRANCB. 

1.  CoDBtitutes  a  valuable  consideration  for  the  firm^s. indorse- 
ments of  notes  given,  on  the  surrender  of  the  mortgage,  by 
the  mortgagor,  for  his  individual  debt  secured  thereby. 
rV.   Chattd  mortgage — not  filed. 
1.  Validity  of,  as  bbtwebn  partners. 
(a)  An  unfiled  chattel  mortgage  on  property  eubeequenUy  Irouaht  by 
the  mortgagor  into  a  firm  of  which  he  becomes  a  member,  as  his 
proportion  of  the  capital,  ia  not  invalid  as  to  the  other  partnere 
by  reason  of  its  non-filing. 
The  property  comes  into  the  concern  impressed  with  the  lien 
of  the  mortgage. 
V.  Bat{fication. 
1.  By  one  partner  of  thb  acts  of  his  copartner. 
(a)  Where  one  partner,  without  the  assent  or  knowledge  of  his 
copartner,  gives  to  H.  his  own  notes  with  the  firm  name  in- 

'  The  Unguage  used  by  the  court,  considered  by  itself,  would 
teem  to  justify  the  conclusion  that  such  reversal  would  have  no 
greater  effect  than  that  stated  in  the  head-note.  It  undoubtedly 
would  necessarily  have  such  effect,  but  it  does'not  seem  to  follow  that 
such  would  be  its  only  effect. 

In  view  of  the  fact  that  there  was,  before  this  general  term,  evi- 
dence (not  before  the  previous  one),  which,  had  it  been  before  that 
general  term  (viz. :  the  oral  evidence  of  H.  set  forth  in  the  head-notes) 
might  have  led  it  to  the  same  conclusion,  as  to  the  rights  and  liabilities 
of  the  assignee,  to  which  this  general  term  arrived,  it  is  submitted  that 
the  above  decision  does  not  go  to  the  extent  of  holding  that  where  the 
reversal  is  on  the  ground  that  the  accounting  is  not  binding  and  con- 
clusive because  it  charges  against  the  plaintiff  items  with  which  he  is 
not  chargeable,  and  that  the  elimination  of  such  items  would  result  in 
a  balance  in  plaintiff^s  favor,  such  reversal  is  not  a  decision  to  the 
effect  that  such  items  are  improperly  included,  and  must  be  elim- 
inated, which  is  binding  on  the  trial  court  on  a  new  trial,  the  evi* 
dencc  being  the  same  as  that  upon  which  the  general  term  based  its 
decision,  whatever  may  be  the  power  of  a  subsequenf  general  term, 
to  disapprove  of,  and  overrule  the  decision  of  the  former  one. 
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dorsed  thereon  by  him,  in  payment  for  his  individual  debt, 
which  is  secured  by  a  chattel  mortgage  made  by  him  on  his  in- 
dividaal  property,  which  property,  subject  to  the  mortgage,  he 
had  brought  into  the  copartnership  as  his  proportion  of  the 
capital,  H.  at  the  same  time  surrendering  his  chattel  mort- 
gage, and  thereafter  there  is  a  transaction  between  the  firm  and 
H.  as  to  some  wire  gauze,  and  thereafter  the  firm  makes  an  as- 
signment to  H.  for  the  benefit  of  creditors,  and  in  the  schedule 
of  liabilities  annexed  thereto  states  its  indebtedness  to  H.  to  be 
$3,000;  and  upon  the  evidence  it  appeared  that  there  could  not 
be  so  large  a  claim  in  favor  of  H.,  except  upon  the  basis  that 
the  firm  acknowledged  its  liability  on  the  said  indorsements; 
and  it  also  appeared  that  upon  that  basis  the  claim  in  favQ^  of 
H.  would  be  much  larger,  unless  tlie  firm  had  received  a  credit 
in  respect  of  the  wire  gauze;  and  H.  testifies  as  follows: — 
"Q.  In  Ex.  1,^'  being  the  schedule  of  indebtedness,  ''the 
firm  indebtedness  to  you  is  stated  at  $8,000;  state  how 
that  amount  was  an-ived  at  ?  A.  They  owed  me  $6,000, 
and  after  deducting  the  wire  gauze,  they  agreed  that  the 
balance  should  be  $8,000.  I  accepted  the  assignment  upon  the 
schedule  of  liabilities  handed  me  by  Rancke  &  Rust,  which  in- 
cluded my  debt  at  $8,000.'' 

Hbld, 
A  ratification  of  the  act  of  the  partner  who  gave  the  firm  in- 
dorsement for  his  individual' debt,  and  an  adoption  by  the  firm 
of  the  original  claim  against  the  individual  partner  as  a  firm 
obligation. 
TL  ASSIGNEE  IN  TRUST  FOR  BENEFIT  OF  THE  CREDITORS 
OP  A  FIRM. 
1.  Accounting. 
(a)  Action  for,  by  one  of  the  partners,  against  his  copartner  and 
the  assignee.  * 

1.    RESULT  OF  ABOVE  HOLDING  AS  TO  RATIFICATION. 

1.  As  between  the  parties  to  the  action  the  assignee  is 
entitled  to  charge  against  the  assets  of  the  firm  said 
sum  of  $8,000,  and  is  under  no  obligation  to  account 
for  the  proceeds  or  value  of  the  gauze  as  part  of  the 
assigned  estate.  ^ 

Before  Cubtis,  Ch.  J.,  and  Van  Vorst  and  Speib,  J  J. 

Decided  Febpia/ry  2,  1880. 


'  See  Bust  «.  Hauselt  (41  Super.  Ot,  467). 
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This  action  was  brought  to  compel  the  defendant 
Haaselt  to  account,  as  assignee  of  the  firm  of  Rancke 
&  Rust,  of  which  firm  the  plaintiff  was  a  member. 
Upon  a  trial  at  special  term  the  plaintiffs  complaint 
was  dismissed,  and  an  affirmative  judgment  was  ren- 
dered  against  him.  This  judgment  was  reversed  at 
general  term,  and  a  new  trial  ordered.  Upon  appeal 
to  the  court  of  appeals,  the  decision  of  the  general 
term  was  affirmed,  and  judgment  absolute  was  ren- 
dered against  the  defendant.  Upon  the  remittitur  of 
the  court  of  appeals  being  filed  in  this  court,  and  judg- 
ment thereon  being  entered,  an  order  of  reference  was 
made  to  William  F.  Shepard,  Esq.,  counselor  at  law, 
to  state  the  account,  and  to  ascertain  and  determine 
the  amount  due  the  plaintiff. 

The  referee  stated  the  account,  and  reported  noth- 
ing due  to  the  plaintiff,  and  the  defendant  moved  at 
special  term  to  confirm  the  report.  No  exceptions  had 
been  filed  by  the  plaintiff  to  the  report.  The  court 
confirmed  the  report.  The  order  made  states  that  the 
report  was  "  confirmed  in  ^all  things,  it  appearing  that 
no  exceptions  had  been  filed  to  such  report." 
•  Whereupon  the  plaintiff  appealed  from  the  report 
of  the  referee  and  from  the  order  confirming  same. 
The  plaintiff  then  moved  at  special  term  for  leave  to 
file  exceptions,  nunc  pro  tunc^  which  motion  was  de- 
nied, and  the  plaintiff  thereupon  appealed  from  such 
order. 

Both  appeals  are  now  considered. 

Diccon^  WhUlocJc  &  Anderson^  attorneys,  and  John 
H,  Bergen^  of  counsel,  for  appellants,  urged : — I. 
Bule  30  does  not  apply  to  the  report  of  the  referee  in 
this  case  at  all,  and  the  judge  at  special  t^rm  should 
have  heard  the  motion  on  the  merits,  a.  This  refer- 
ence was  like  one  to  take  testimony  and  report  virith 
opinion,  and  on  the  coming  in  of  the  report,  it  was  the 
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,duty  of  the  court  to  hear  argument  on  the  merits  and 
render  judgment.  It  was  made  under  the  provisions 
of  section  194,  Code  Civ.  Pro.  h.  No  exceptions  were 
necessary  to  such  a  report,  but  it  was  the  duty  of  the 
court  to  decide  upon  the  facts  reported  and  the  evi- 
dence, c.  If  exceptions  were  necessary,  then  the 
court  should  have  allowed  them  in  furtherance  of  jus- 
tice, d.  The  court  had  power  to  allow  the  excep- 
tions to  be  filed  nunc  pro  tunc^  and  it  should  have 
done  so  (Douglass  v.  Douglass,  7  Hun^  272). 

11.  The  court  of  appeals,  in  affirming  the  general 
term  of  this  court,  held  that  the  plaintiff  was  entitled 
to  judgment  against  the  defendant ;  and  the  decision  of 
the  referee  being  made  upon  the  same  facts  upon 
which  this  court  at  general  term  and  the  court  of 
appeals  had  passed,  is  directly  in  the  teeth  of  both  of 
those  decisions,  and  in  effect  overrules  both  this  court 
at  general  term  and  the  court  of  appeals.  The  court 
of  appeals,  by  its  judgment,  determined  that  no  error 
had  been  committed  by  the  general  term  in  granting  a 
new  trial,  and  thereupon  rendered  judgment  absolute 
upon  the  right  of  the  appellant  {Code  Civ.  Pro.  §  194). 
The  opinion  of  the  former  general  term  showed  that 
they  passed  upon  all  the  questions  of  fact  sought  to 
be  again  raised  before  the  referee,  to  wit :  The  indebt- 
edness  of  the  firm  to  Hauselt.  The  binding  effect  of 
the  accounting  and  settlement  between  Bust  and 
Bancke.  The  ownership  of  the  wire  gauze.  All  these 
were  by  that  opinion  decided  in  favor  of  plaintiff.  The 
matters  having  thus  been  decided  in  favor  of  plaintiff, 
and  defendant  having  chosen  to  appeal  and  give  the 
usual  stipulation,  the  decision  of  the  court  of  appeals 
af&rming  that  of  the  general  term,  in  the  absence  of  an 
opinion,  must  be  deemed  to  be  an  affirmance  in  every 
respect,  and  their  judgment  must  be  in  these  respects 
a  judgment  absolute  in  favor  of  plaintiff,  and  upon  the 
right  of  the  defendant  as  appellant.    These  questions 
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should  therefore  have  been  treated  by  the  referee  as- 
res  adjudicata. 

III.  Upon  the  merits :  It  was  proved  and  not  con- 
tradicted that  the  defendant  Hanselt  was  the  assignee 
of  the  firm  of  Rancke  &  Bast.  Und^r  that  assignment 
he  received  $13,000  in  notes,  which  he  collected  in  fnll. 
He  also  had  in  his  possession,  when  the  assignment 
was  made  to  him,  certain  goods  belonging  to  Rancke 
&  Rust  (wire  gauze),  which  had  been  transferred  to 
him  by  Rancke,  without  the  knowledge  or  consent  of 
Rust,  in  payment  of  an  individual  past  due  debt  from 
Rancke  to  Hauselt,  from  which  goods  he  subsequently 
realized  net  $1,986.86.  Hauselt,  as  assignee,  i)aid  out 
in  liquidation  of  all  claims  against  the  firm  of  Rancke 
&  Rust,  $11,235.32,  thus  leaving  in  his  hands  in  cash : 

Balance  of  amount  realized  from  notes  which 
he  received  under  assignment,  over  and 
above  amount  of  debts  of  firm,         -        -  $1,764.68 

Also  the  net  proceeds  of  the  wire  gauze,  which 
was  firm  property,  and  for  which  he  must 
account, 1,986.86 

$3,751.64 
From  which  he  is  entitled  to  deduct   the 

amount  the  firm  owed  Mm,     -        -        -    1,000.00 

Leaving  balance, $2,751.54 

To  be  accounted  for  by  him  as  assignee,  less  his  com- 
mission. 

These  facts  are  not  disputed  on  this  accounting,  and 
yet  in  the  face  of  this  evidence  and  of  these  facts,  the 
referee  decided  there  is  nothing  due  the  plaintiff. 

IV.  The  law  is  perfectly  settled,  that  Hauselt  is  not 
entitled  to  hold  the  goods  of  the  firm  of  Rancke  & 
Rust,  to  pay  the  individual  debt  of  one  of  the  firm  ta 
him  (St.  Nicholas  Nat.  Bk.  v.  Savery,  (Jen.  Term,  Super. 
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C!t.,  Weekly  Dig.  April,  1879,  p.  67 ;  also  decision  in 
this  case  at  general  term,  which  was  affirmed  in  court 
of  appeals). 

Y.  The  pretense  of  a  chattel  mortgage  amounts  to 
nothing,  as  it  never  had  any  validity  ;  it  was  not  filed, 
and  Bust  never  knew  there  was  such  a  thing  in  exist- 
ence. 

YI.  Bancke's  acts  in  transferring  the  wire  gauze  to 
Hauselt  (which  was  firm  property)  in  payment  of  his 
individual  debt,  and  in  giving  him  the  indorsement  of 
the  firm  for  the  same  purpose,  being  without  the 
knowledge  of  Bust,  were  void,  and  Hauselt  must  ac- 
count for  the  gauze,  and  for  the  balance  of  the  money 
in  his  hands,  precisely  the  same  as  if  no  such  trans- 
4iction  had  ever  taken  place,  a.  Hauselt  never  got 
title  to  the  wire  gauze  until  he  accepted  the  assignment. 
Until  the  execution  and  delivery  of  that  instrument, 
the  wire  gauze  was  the  property  of  the  firm  of  Bancke 
&  Bust,  and  they  could  have  maintained  replevin  or 
trover  for  it.  When  the  assignment  was  delivered, 
then  the  title  to  this  gauze  passed  to  Hauselt  as  assignee, 
and  he  must  account  for  it  in  this  action. 

VII.  The  plaintiff  is  clearly  entitled  to  a  judgment 
in  this  action  upon  the  undisputed  facts,  for  $2,761.64, 
with  interest,  at  least,  from  February  24, 1875,  the  date 
when  the  assignee  turned  over  the  claims  to  firm  and 
settled  his  account,  less  the  commissions  of  the 
.assignee. 

8.  Kauffman^  attorney,  and  Lewis  Sanders,  of 
counsel,  for  respondent,  urged : — I.  The  order  of  July 
24,  1879,  is  not  appealable,  being  granted  in  default  of 
exceptions.  An  order  on  default  is  not  appealable.; 
but  if  the  order  is  api)ealable,  Bule  30  of  the  supreme 
court,  in  terms,  says,  that  ^'the  report  shall  become 
absolute,  and  in  aU  things  covfirmed  "  notwithstand- 
ing error  appear  upon  the  face  of  the  referee's  report. 


1 
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(Opinion  by  Daniels,  J.  Catlin  v.  Catlin,  4  If.  T. 
Supr.  Ct  [T:  &  a]  667).  There  is  no  error  in  the 
order  appealed  from,  and  it  must  be  affirmed.  The 
order  is  granted  in  default  of  exceptions,  and  is  not 
appealable  (Innes  v.  Purcell,  68  N.  Z.  390). 

II.  a.  The  order  of  October  7,  1879,  denying  the 
motion  for  leave  to  serve  exceptions  to  a  report  eon- 
firmed  three  months  before,  and  from  which  confirma- 
tion an  appeal  was  then  pending,  was  discretionary 
with  the  court  below,  and  involved  no  substantial  right, 
and  hence  is*  not  appealable,  b.  If  appealable,  there 
are  no  merits,  unless  a  bald  ignorance  of  law  in  the 
face  of  a  direct  motion  to  confirm  the  report,  be  meri- 
torious. But  if  this  court  should  grant  the  application, 
how  will  it  affect  the  order  confirming  the  report  ?  Aa 
has  been  shown,  that  order  is  absolutely  unassailable, 
and  no  attempt  has  been  made  to  set  it  aside ;  this 
court  will  not  make  a  useless  order ;  it  does  not  sit  as  a 
moot  court. 

III.  Plaintiff  has  no  case.  The  findings  of  fact  are 
fully  borne  out  by  the  testimony,  and  the  opinion  of 
the  referee  is  of  itself  a  conclusive  argument  in  sup- 
port of  his  conclusions  of  law. 

IV.  The  only  points  at  issue  were  what  Ranke  & 
Bust  owed  Hauselt  at  the  date  of  their  assignment  to 
him.  In  their  schedule  of  creditors  they  placed 
amount  due  Hauselt  at  $3,000.  •  The  evidence  given  by 
plaintiff  to  impeach  his  own  account  was  improbable, 
and  involved  a  fraud  upon  the  other  creditors.  Mr. 
Hauselt' s  evidence  supported  the  schedule  of  cred- 
itors, as  made  out  by  plaintiff's  book-keeper,  and  in 
the  absence  of  the  books  of  Bancke  &.  Bust,  and  of  all 
explanation  for  their  absence,  the  referee  rightly  con- 
cluded that  the  schedule  was  correct,  that  Mr.  Hauselt 
was  not  party  to  a  fraud,  and  that  the  debt  was  $3,000, 
and  that  the  balance  due  by  Bancke  &  Bust  to  defend- 


RUST  V.  HAU8ELT.  31 


Respondent's  Points. 


ant  was  $1,764.68,  and  that  upon  an  accounting,  noth- 
ing is  due  from  defendant  to  plaintiff. 

V.  The  wire  gauze  claim  is  discussed  by  the  referee, 
and  the  referee  clearly  shows  :  1st.  That  the  wire  gaaze 
was  no  part  of  the  property  assigned ;  and,  2d.  That 
it  is  no  part  of  the  complaint,  and  consequently  not 
referred  to  him  to  compute,  because  it  is  not  in  this  ac- 
tion. This  is  so  clear  a  proposition  that  a  single  test 
will  dispose  of  it.  Assume  that  Rancke  wrongfully  dis- 
posed of  the  wire  gauze  to  Hansel t  in  payment  of  an 
antecedent  private  debt  of  Rancke,  a  demand  by  plaint- 
iff for  the  wire  gauze  would  be  in  trover,  while  the 
present  action  is  for  an  account.  If  this  had  been 
stated  in  the  complaint,  it  would  have  been  a  clear 
misjoinder  o\  actions.  Not  being  put  in  the  complaint, 
there  can  be  no  recovery  therefor,  and  plaintiff  may 
still  bring  his  action  for  the  wire  gauze,  as  the  present 
judgment  does  not  conclude  him. 

VI.  The  chattel  mortgage.  The  recording  of  the 
chattel  mortgage  is  to  prevent  fraud,  and  applies  only 
to  subsequent  purchasers  and  mortgagees  in  good 
faith  for  value.  It  is  not  pretended  that  Rust  became 
a  purchaser  from  Rancke ;  and  if  it  were,  the  evidence 
does  not  support  it.  The  firm  of  Rancke  &  Rust  had 
the  benefit  of  the  goods  belonging  to  Hauselt  under 
the  chattel  mortgage,  and  it  is  immaterial  whether 
Rust  consented  or  not,  so  long  as  this  firm  got  the 
goods  by  means  of  the  firm  indorsement.  The  firm 
got  the  consideration  for  their  indorsement. 

'  VII.  The  referee  was  warranted  in  finding  a  ratifi- 

'  cation.     Rancke  told  Hauselt  that  Rust  consented  to 

j  the  indorsement.    Hauselt  says :  '^  At  the  time  the*as- 

signment  was  made,  I  received  a  schedule  from  Rancke 
&  Rust  of  their  pliabilities.  This  is  that  schedule," 
marked  Defendant's  Exhibit  No.  1.  "I  believe  Mr. 
Rust  was  present  when  the  assignment  and  Exhibit 
No.  1  were  delivered  to  me.        ...    In  my  assign- 
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ment  acconnt  of  Bancke  &  Rast  no  reference  is 
made  to  the  wire  gauze  or  the  $6,000."  Q.  In  Exhibit 
No.  1  the  firm  indebtedness  to  yon  is  stated  at 
$3,000— state  how  that  was  arrived  at?  A.  They 
owed  me  $6,000, — and  after  deducting  the  wire  ganze, 
they  agreed  that  the  balance  should  be  $3,000.  ^'I 
accepted  the  assignment  upon  the  schedule  of  liabili- 
ties handed  me  by  Bancke  &  Bust,  which  included 
my  debt  at  $3,000.  I  never  agreed  to,  and  never  was 
requested  to  hold  the  wire  gauze,  or  the  proceeds 
thereof,  as  assignee."  The  referee,  under  this  evidence 
— the  larger  portion  entirely  new  evidence— could  not 
have  found  otherwise  than  he  did,  when  to  find  other- 
wise would  be  to  make  defendant  a  party  to  a  fraud 
and  a  perjury.  The  referee  chose  to  believe  Hauselt, 
plaintiffs  witness,  and  Bancke  &  Bust's  schedule  of 
liabilities,  and  the  statement  Bancke  made  when  he 
gave  the  firm  indorsement,  and  the  firm  got  the  goods. 
His  decision  accords  with  good  morals  and  common 
sense.    The  orders  should  be  aflirmed. 

By  the  Court.— Van  Vorst,  J. — Bule  30  of  the 
general  rules  of  practice  provides,  that  in  references, 
other  than  for  the  trial  of  issues  in  an  action,  the 
referee's  ^'report  shall  become  absolute,  and  stand  in 
all  things  confirmed,  unless  exceptions  thereto  are  filed 
and  served  within  eight  days  after  service  of  the  notice 
of  filing  same." 

The  reference  in  this  case,  which  was  not  of  the 
issues,  but  to  state  the  accounts  of  the  defendant, 
Hauselt,  as  assignee,  and  of  his  indebtedness  to  the 
plaintiff,  is  within  the  rule  requiring  exceptions  to  be 
filed,  and  none  having  been  filed,  the  defendant  was  en- 
titled to  an  order  confirming  the  report.  In  fact,  the 
rei)ort  had  become  absolute  by  force  of  the  rule  itself. 

The  record  shows  no  error  in  the  order  made  at 


RUST  V.  HAUBELT.  33 


Opinion  of  the  Court,  by  Van  Yorst,  J. 


special  term,  confirming  the  report.  The  merits  of  the 
report  do  not  appear  to  have  been  at  all  considered. 

The  order  confirming  the  report  of  the  referee  was 
made  on  Jnly  24,  and  on  July  31,  the  plaintiff  ap- 
pealed from  the  order.  Thereafter  he  applied  to  the 
special  term  for  leave  to  file  his  exceptions  nunc  pro 
tunc.  Had  the  order  been  granted  at  that  time,  an 
appeal  from  the  order  of  confirmation  being  then 
pending,  it  is  not  apparent  how  the  appeal  conld  be 
aided  by  exceptions  thereafter  filed,  and  which  had 
not  been  in  substance  even  considered  on  the  motion 
to  confirm.  In  order  to  have  obtained  the  benefit  of 
exceptions,  filed  in  fact  after  the  report  had  been  con- 
firmed, it  would  have  been  necessary  to  have  obtained 
a  rehearing  of  the  original  motion,  which  would  have 
involved  an  abandonment  of  the  appeal. 

The  grounds  upon  which  the  motion  for  leave  to 
file  exceptions  nunc  pro  tunc  was  denied  do  not  ap- 
pear. Th6  court  had  doubtless  power,  at  a  proper 
stage  of  the  proceeding,  to  order  the  exceptions, 
which,  through  a  misapprehension  of  the  practice  in 
such  cases,  had  not  been  filed,  to  be  filed  nunc  pro 
tunc  (Douglass  v.  Douglass,  7  Hunj  272),  and  if  the 
exigencies  of  the  case  even  now  require  it,  such  dispo- 
sition of  these  appeals  might  be  made  as  to  allow  that 
to  be  done  which  would  be  necessary  to  prevent  a  fail- 
ure of  justice. 

And  this  involves  a  consideration  of  the  merits. 

The  referee  by  his  report  has  stated  the  account, 
and  has  reported  that  the  balance  of  moneys  in  the 
hands  of  the  assignee,  which  he  has  fixed  at  $1,764.68, 
is  not  sufficient  to  pay  the  indebtedness  due  him  from 
the  assignors,  irrespective  of  his  commission.  He  has 
also  reported  that  there  is  no  sum  or  amount  due  from 
the  defendant  Hauselt  to  the  plaintiff. 

The  rex>ort  of  the  referee  covers  the  matters  which 
were  committed  to  him  for  examination  and  determi- 
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nation.  It  is  claimed  on  the  behalf  of  the  appellant 
that  the  referee  erred  in  both  of  the  conclusions  at 
which  he  arrived,  and  which  are  above  indicated. 

It  is  urged  that  the  referee  has 'decided  in  opposi- 
tion to  the  decision  of  this  court  (41  Super.  Ct.  467)  at 
general  term,  and  to  that  of  the  court  of  appeals  (76  N. 
Z.614)  in  affirming  the  judgment  of  the  general  term. 

We  do  not  regard  this  point  as  well  taken.  By  the 
original  judgment  rendered  at  the  special  term,  it  was 
decided  that  an  accounting  had  been  had  by  the  de- 
fendant of  his  trust,  for  which  reason  the  complaint 
was  ordered  to  be  dismissed.  The  judgment  further 
awarded  to  the  defendant  Hauselt  the  sum  of  $1,881.08 
against  the  plaintiff.  This  judgment  was  reversed. 
The  effect  of  the  reversal  is  that  upon  the  facts  ap- 
pearing upon  the  trial,  the  assignors  were  entitled  to 
an  accounting  from  the  assignee,  and  to  the  payment 
over  of  any  of  the  assigned  estate  or  property  in  his 
hands  to  which  the  plaintiff  was-  entitled.  That  is 
what  the  plaintiff  asked  in  his  complaint,  and  the  re- 
lief he  in  substance  demanded. 

That  accounting  the  referee,  af>pointed  by  the 
court,  was  ordered  to  take.  Whether  anything  was  due 
to  the  assignors  or  either  of  them,  could  only  be  ascer- 
tained by  such  accounting. 

The  principal  objections  urged  by  the  appellant  to 
the  referee's  report  are  his  conclusion  that  the  assign- 
ors were  indebted  to  the  assignee,  at  the  time  of  the 
assignment,  in  the  sum  of  $3,000,  and  to  his  refusal  to 
hold  that  the  defendant  Hauselt  should  account  in  this 
action  for  certain  merchandise,  consisting  of  wire 
gauze,  which  had  been  delivered  to  him  by  one  of  the 
assignors  previous  to  the  dissolution  of  the  firm,  and 
before  the  assignment  was  made. 

In  disposing  of  these  objections  on  the  merits,  cer- 
tain facts  are  to  be  considered. 

Before  the  copartnership  between  the  plaintiff  and 
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the  defendant  Rancke  was  formed,  Bancke  was  in- 
debted to  the  defendant  Hauselt  in  the  snm  of  $5,000. 
To  secnre  this  claim  Bancke  executed  and  delivered 
to  Hauselt  a  chattel  mortgage,  covering  merchandise 
owned  by  him  individually. 

Afterwards  Bancke  entered  into  partnership  with 
the  plaintiflE,  and  brought  into  the  concern,  as  his  pro- 
portion of  the  capital  stock,  his  merchandise,  encum- 
bered by  this  mortgage. 

Afterwards,  and  before  the  assignment  was  made 
by  the  firm  for  the  benefit  of  its  creditors,  the  defend- 
ant Hauselt  demanded  from  Bancke  the  payment  of 
his  claim,  or  the  delivery  of  the  goods  covered  by  his 
mortgage.  Bancke,  to  satisfy  Hauselt,  delivered  to 
Mm  his  notes,  indorsed  in  the  name  of  his  firm,  for  the 
amount  of  the  debt,  and  Hauselt  delivered  up  the 
chattel  mortgage.  • 

Hauselt  claims  that  the  firm's  indorsement  was  at 
the  time  assented  to,  or  has  been  since  ratified  by  the 
plaintiff.  He  testifies  that  when  the  firm's  indorse- 
ment was  asked,  Bancke  replied  that  he  would  see 
Bust  about  it,  and  when  he  gave  the  notes  said,  ''Mr. 
Rust  said  it  was  all  right."  The  evidence  of  Hauselt 
is  corroborated  in  this  regard  by  that  of  his  book- 
keei)er,  the  witness  Wiegand.  The  defendant  Bancke, 
upon  the  hearing  before  the  refe'ree,  denied  that  he 
was  authorized  by  his  partner  to  indorse  the  note,  and 
the  plaintiff  testified  that  he  never  knew  of  or  assented 
to  the  indorsement  by  his. firm.  Afterwards,  and  be- 
fore the  assignment  was  made,  a  quantity  of  wire  gauze, 
belonging  to  the  firm  of  Bancke  &  Bust,  was  delivered 
by  Rancke  to  the  defendant  Hauselt,  with  bills  of  sale 
therefor,  executed  in  the  firm  name,  on  account  of 
this  indebtedness. 

With  the  assignment,  executed  by  the  firm  to  the 
defendant  Hauselt,  for  the  benefit  of  their  creditors, 
was  delivered  a  schedule  of  their  creditors,  stating  the 
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amounts  dae  to  each.  In  this  schedule  the  debt  due 
to  the  defendant  Hauselt  is  stated  to  be  $3,000. 

The  evidence  does  not  justify  so  large  a  claim  in 
favor  of  the  defendant  Hauselt,  unless  upon  the  basis 
that  the  firm  acknowledged  its  liability  on  the  indorse- 
ment made  for  Bancke's  individual  debt. 

It  is  quite  clear,  that  for  such  indorsement  the  firm 
received,  through  the  surrender  of  the  defendant's 
chattel  mortgage,  which  was  a  lien  upon  the  property 
covered  thereby,  a  valuable  consideration. 

That  mortgage,  although  void  as  to  creditors,  and 
subsequent  purchasers  in  good  faith,  for  the  reason 
that  it  had  not  been  filed,  was  nevertheless  valid  as  to 
the  mortgagor,  and  the  merchandise  of  Rancke  went 
into  the  concern  impressed  with  its  lien. 

Although  by  the  copartnership  agreement  these 
chattels  became  joint  property,  Eancke  could  not,  by 
simply  placing  the  goods  in  such  new  relation,  he  still 
remaining  an  owner  and  being  in  possession,  deprive 
the  mortgagee  of  his  legal  and  equitable  rights  under 
his  mortgage. 

In  finally  adjusting  the  claim  of  the  defendant 
Hauselt  against  the  firm  at  the  sum  of  $3,000,  at  which 
amount  it  is  stated  in  the  schedule,  delivered  with  the 
assignment,  there  must  have  been  some  recognition  of 
the  transaction  with  )*espect  to  the  wire  gauze,  the  value 
of  which  must  have  been  taken  into  account,  in  reduc- 
ing the  claim  of  the  defendant,  which  had  been  in- 
creased to  $6,000,  to  $3,000. 

The  defendant  Hausalt  testifies  that  at  the  time  the 
assignment  was  made  he  received  a  schedule  from  the 
assignors,  of  their  liabilities. 

"Q.  In  Exhibit  No.  1,  the  firm  indebtedness  to 
you  is  stated  at  $3,000;  state  how  that  amount  was 
arrived  at. 

"A.  They  owed  me  $6,000,  and  after  deducting  the 
wire  gauze,  they  agreed  that  the  balance  should  be 
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$3,000.  I  accepted  the  assignment  upon  the  schedule 
of  liabilities  handed  me  by  Rancke  &  Bust,  which  in- 
cluded my  debt  at  $3,000." 

This  amounts  to  a  ratification  of  what  had  been 
theretofore  done,  and  is  an  adoption  of  the  original 
claim  against  Rancke,  for  which  the  firm  indorsement 
had  been  given  as  a  firm  obligation. 

It  is  to  be  observed  that  this  particular  transaction 
is  not  sought  to  be  impeached  by  the  complaint  in 
this  action,  nor  are  the  creditors  of  the  firm  concerned 
in  this  proceeding. 

The  complaint  urges  neither  fraud  nor  mistake  as 
a  ground  for  relief  against  the  assignment,  or  the  state- 
ment of  the  claim  in  favor  of  Hauselt.  The  usual 
accounting  from  an  assignee  is  asked  for,  upon  the 
closing  up  of  the  trust. 

As  between  these  parties  the  amount  of  the  debt,  in 
favor  of  the  defendant  Hauselt,  against  Rancke  & 
Rust,  must  be  considered  as  the  sum  of  $3,000.  The 
assignors  are  estopi)ed  by  their  own  action.  With 
respect  to  it  the  parties  must  be  left  where  they  placed 
themselves.  And  that  disposes  of  the  question  of  the 
wire  gauze  sold  to  Hauselt  before  the  assignment,  and 
which  was  taken  into  account  in  adjusting  the  balance. 

Amid  the  confiict  in  the  evidence,  it  was  for  the 
referee  to  determine  which  of  the  witnesses  he  would 
believe,  and  we  fail  to  see,  in  the  result  reached  by 
him,  any  error  in  law,  or  any  real  injustice. 

The  orders  appealed  from  are  affirmed,  with  costs  to 
respondent  of  one  appeal. 

CuETis,  Ch.  J.,  and  Speib,  J.,  concurred. 

Subsequent  to  the  above  decision  yarious  proceedings  of  interest 
were  had  at  special  term.  On  one  of  these  Judge  Russell  wrote  an 
opiiiion  in  which  a  general  review  of  the  proceedings  in  the  action  is 
given. 

In  view  of  the  interesting  questions  disposed  of  by  Judge  Russbll, 
and  the  fact  that  they  grew  out  of  the  above  disposition  made  of  the 
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case  by  the  general  term,  the  reporters  have  thought  proper,  contrary 
to  their  usual  practice,  to  report  that  special  term  decision  in  this  con- 
nection. 


At  SPEOiAii  Term. 


JOHN    C.    RUST    V.    CHARLES    HAUSELT,    Im- 
PLEADED  WITH  HENRY  RANCKJE. 

jltdgmbkt  absoltttb,  with  costs,  obderbd  bt  c0t7bt  of  appeals. 
Effect  of. 

1.  Action  for  cm  Accounting,  In  such  an  action  judgment  was 
rendered  at  special  term,  adjudging  that  the  complaint  be 
dismisseH  on  the  ground  that  an  accounting  had  already  been 
had  which  was  binding  and  conclusiye  on  the  plaintiff,  and 
adjudging  that  defendant  recover  the  balance  found  due  him 
on  said  accounting.  Plaintiff  appealed  to  general  term. 
The  general  term  reversed  the  judgment  and  ordered  a  new 
trial.  Defendant  stipulated  and  appealed  to  the  court  of 
appeals.  That  court  affirmed  the  decision  of  the  general 
term  and  ordered  judgment  absolute  for  the  plaintiff  on  the 
stipulation,  with  costs. 

1.  Determination  as  to  plaintiff.  Such  order  is  a  final 
determination  that  plaintiff  is  entitled  to  an  accounting, 
and  to  the  costs  of  the  action. 

2.  Determination  as  affecting  defendant's  right  to 
costs,  and  to  an  affibmative  judgment  for  ant  bal- 
ance that  might  be  fox^d  due  him  on  the  accounting. 

1.  Costs  of  cbctum :  he  is  not  entitled  to  tax  them. 

2.  Disbursements.  Referee's  fees  paid  by  defendant  upon 
taking  up  the  referee's  report,  made  upon  a  reference 
ordered  in  and  by  the  order,  ordering,  pursuant  to  the 
judgment  of  court  of  appeals,  judgment  absolute  for 
plaintiff  against  the  defendant,  with  costs,  cannot  be 
taxed  by  defendant  as  a  disbursement. 

8.  Balance  found  due  defendant  on  such  reference.  De- 
fendant cannot  enter  judgment  therefor. 

2.  Costs,  meaning  of,  as  used  in  the  judgment  of  the  court 
of  appeals. 

1.  Carries  to  the  plaintiff  the  general  costs  of  the  action 
from  the  beginning  to  the  end,  except  such  as,  subsequent 
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to  the  decision  of  the  court  of  appeals,  are  specially  ad- 
judged to  the  defendant. 

Result. 
The  costs  which  were  specially  adjudged  to  the  defendant  (which  were 
less  than  the  general  costs  in  the  action)  were  offset  against  the 
general  costs,  and  judgment  ordered  for  the  plaintiff  for  the  excess. 

Brfore  RumU^  J,^  at  BpeddL  Term^  August  81,  1880. 

Motion  by  defendant  for  leave  to  enter  judgment 
upon  a  referee's  report,  and  motion  to  offset  costs,  sub- 
mitted by  both  parties ;  both  motions  being  heard  with- 
out notice,  upon  stipulation  of  counsel. 

Edgar  Whitloc^j  counsel  for  plaintiff. 

Levyis  Sanders^  counsel  for  defendant 

Horace  Russell,  J.— The  history  of  this  case  has 
been  somewhat  remarkable  and  complicated,  and  is,  to 
that  extent,  at  least,  interesting.  A  statement  of  its 
history  is  necessary  to  an  intelligent  discussion  of  the 
questions  involved  in  these  motions. 

The  action  was  begun  in  April,  1875.  The  plaintiff, 
in  his  complaint,  alleged  that  he  and  his  copartner 
one  Henry  Bancke  (who  was  made  a  defendant  because 
he  declined  to  unite  with  him  as  a  plaintiff),  on  Octo- 
ber 23,  1873,  made  an  assignment  to  the  defendant  for 
the  benefit  of  their  creditors ;  that  the  defendant,  with 
the  assets  of  the  firm,  had  discharged  their  debts  and 
liabilities,  and  had  remaining  in  his  hands  a  considera- 
ble surplus ;  that  Bancke  had  transferred  his  interest 
in  such  surplus  to  the  plaintiff ;  demanded  an  account- 
ing, and  asked  judgment  upon  such  accounting  that 
the  defendant  ][)ay  over  to  him  the  sum  remaining  in 
his  hands. 

The  answer  of  the  defendant  admitted  the  assign- 
ment and  the  payment  of  the  indebtedness  of  the  firm 
of  Bancke  &  Bust,  except  that  due  himself,  but  alleged 
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that  the  defendant  had  already  rendered  an  account  of 
his  assignment,  on  which  it  appeared  that  the  surplus 
remaining  in  his  hands  was  not  sufficient  to  discharge 
the  indebtedness  of  the  firm  to  himself.  For  a  second 
defense  he  alleged  that  he  had,  before  the  beginning  of 
the  suit,  stated  to  the  plaintiff  his  account  as  such 
assignee,  and  that  on  such  accounting  the  balance  due 
him  from  the  firm  was  $1,881,  for  which  he  .  asked 
judgment  against  the  plaintiff,  and  against  his  co- 
defendant  Bancke.  The  reply  of  the  plaintiff  denied 
the  counter-claim. 

The  case  was  tried  in  November,  1875,  before  a  judge 
without  a  jury,  who  dismissed  the  complaint  and  or- 
dered judgment  for  the  defendant  Hauselt  against  the 
plaintiff  Rust,  and  against  his  co-defendant  Rancke, 
for  the  sum  of  $1,881. 

On  appeal  to  the  general  term,  on  May  8,  1876,  the 
judgment  of  the  special  term  was  reversed.  The  judg- 
ment first  entered  upon  such  reversal  did  not  direct  a 
new  trial  (41  Super.  Ct.  467). 

The  defendant  Hauselt  thereupon  appealed  to  the 
court  of  appeals  from  the  judgment  of  reversal,  with- 
out giving  the  stipulation  required  by  section  191  of 
the  Code  upon  an  appeal  from  a  judgment  ordering  a 
new  trial. 

The  court  of  appeals  declined  to  hear  the  appeal 
unless  the  notice  of  appeal  was  amended  by  inserting 
such  stipulation  upon  the  argument.  That  being  done, 
the  court  of  appeals  heard  the  argument,  but  dismissed 
the  appeal  on  the  ground  that  it  was  from  a  simple  or- 
der of  reversal  from  which  no  appeal  would  lie  to  that 
court  (69  N.  Y.  485).  Thereupon,  by  stipulation  of 
counsel,  the  order  of  this  court,  dated  May  8,  1876, 
was  so  amended  as  to  reverse  the  judgment  of  the 
special  term  and  to  order  a  new  trial ;  and  judgment 
to  that  effect  was  entered. 

From  this  judgment  the  defendant  Hauselt  again 
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appealed  to  the  court  of  appeals,  giving  in  his  notice 
of  appeal  the  stipulation  required  by  section  191  of  the 
Code — that  if  the  order  for  a  new  trial  should  be  af- 
firmed, judgment  absolute  should  be  rendered  against 
him.  At  the  March  term  of  the  court  of  appeals,  in 
1879,  the  order  of  the  general  term  of  the  superior 
court  was  affirmed,  and  judgment  absolute  for  the 
plaintitf  on  the  stipulation,  with  costs,  was  ordered  (76 
N.  r.  614). 

The  judgment  of  the  court  of  appeals  was  in  due 
form  made  the  judgment  of  the  sui)erior  court.  It 
was  then,  at  a  special  term  of  this  court,  on  March 
29,  1879,  ordered  that  the  plaintiff  John  C.  Rust  have 
judgment  absolute  against  the  said  defendant  Charles 
Hauselt,  with  costs.  It  was  further  ordered  that  it  be 
referred  to  a  "referee  to  state  the  account  and  to  as- 
certain and  determine  the  sum  or  amount  which  was 
due  from  the  defendant  Charles  Hauselt  to  the  plaint- 
iff John  C.  Bust,  under  the  judgment  of  the  court  of 
appeals  and  the  judgment  of  this  court  entered 
thereon." 

The  parties  attended  before  the  referee,  who  re- 
ported, July  8,  1879:  "That  the  defendant  Hauselt 
received  under  the  assignment  the  sum  of  $13,000 ; 
that  he  paid  to  creditors  of  the  firm  $11,235.32,  leaving 
a  balance  of  $1,764.68;  that  the  indebtedness  of 
Charles  Hauselt  was  recognized  and  stated  in  the  state- 
ment of  liabilities  of  s^id  firm,  furnished  to  him  by 
said  firm  at  the  time  of  said  assignment,  to  be  the  sum 
of  $3,000 ;  that  all  of  said  balance  is  not  sufficient  to 
I)ay  the  indebtedness  due  the  said  Hauselt  from  the . 
said  firm,  irrespective  of  his  commissions  as  assignee ; 
that  he  has  ascertained  and  reports  that  there  is  no 
sum  or  amount  whatever  due  from  the  said  defendant 
Charles  Hauselt  to  the  plaintiff  John  C.  Rust." 

The  defendant  took  up  and  filed  the  referee's  re- 
XK>rt  and  moved  for  its  confirmation.    No  exceptions 
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to  the  report  having  been  filed,  it  was  confirmed,  as  of 
coarse,  ander  Rule  30.  An  appeal  from  the  order  con- 
firming the  report  was  taken  by  the  plaintiff.  The 
general  term  affirmed  the  order.  An  appeal  from  this 
order  of  affirmance  was  dismissed  by  the  court  of  ap- 
peals, June  10,  1880. 

The  defendant  then  attempted  to  tax  the  costs  of 
the  action.  The  clerk  declined  to  tax  his  costs,  ^n  the 
ground  that  the  costs  had  not  been  awarded  to  him. 
The  court  sustained  the  clerk's  ruling.  The  defend- 
ant then  attempted  to  tax,  as  his  disbursements,  the 
$80  paid  the  referee  upon  taking  up  his  report.  This 
was  refused  by  the  clerk,  and  Judge  Fbeedman,  be- 
fore whom  the  matter  was  taken,  sustained  the  clerk, 
holding  that  disbursements  followed  costs,  and  that  a 
party  not  entitled  to  costs  was  not  entitled  to  tax  dis- 
bursements. 

Now  the  defendant  seeks  to  enter  an  affirmative 
judgment  against  the  plaintiff  for  the  amount  of  the 
indebtedness  of  Rancke  &  Rust  to  him,  stated  In  the 
computation  of  the  referee  as  remaining  unpaid  after 
the  application  of  all  the  moneys  which  came  into  his 
hands  by  virtue  of  the  assignment. 

The  question  then  is  whether,  under  the  circum- 
stances recited,  the  defendant  is  entitled  to  enter  such 
judgment,  and  what  costs  the  respective  parties  are  en- 
titled to. 

The  defendant  claims  substantially  the  same  rights 
as  if  the  reference  ordered  for  the  purpose  of  carrying 
out  the  order  of  the  court  of  appeals  giving  the  plaint- 
iff judgment  absolute,  were  an  ordinary  reference  to 
hear,  try  and  determine  all  the  issues  in  the  action,  on 
the  coming  in  of  the  report  as  to  which  he  would  be 
entitled,  as  a  matter  of  course,  to  enter  judgment. 

There  are  two  objections  to  this  theory :  In  the  first 
place,  it  was  not  such  a  reference,  but  a  reference  to 
state  the  accounts  and  to  report  what  was  due  the 
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plaintiff.  In  the  ne3:t  place,  the  defendant's  rights 
must  now  Be  considered  with  reference  to  his  stipula- 
tion on  appeal  from  the  order  granting  a  new  trial  to 
the  conrt  of  appeals,  and  the  determination  of  the 
court  of  appeals  rendering  judgment  absolute  against 
him. 

What  was  the  effect  of  that  stipulation  and  judg- 
ment f  Did  it  mean  something  or  nothing  ?  Could  the 
defendant  stipulate  that  judgment  absolute  should  be 
rendered  against  him,  and  under  such  a  judgment  still 
enter  an  aflftrmative  judgment  for  all  that  he  originally 
claimed  ? 

I.  think  not.  Any  right  which  he  had  to  the  affirm- 
ative relief,  claimed  in  his  answer,  was  lost  by  the 
judgment  of  the  court  of  appeals  on  his  stipulation,  so 
that  when  the  case  came  back  to  the  superior  court,  it 
stood  in  the  same  position  as  if  there  had  been  no  an- 
swer interposed — at  any  rate,  no  answer  asking  for 
affirmative  relief.  The  court  might  have  taken  the  ac- 
count, and,  having  ascertained  that  there  was  nothing 
dae  the  plaintiff,  ordered  judgment  for  the  plaintiff 
simply  for  costs,  in  conformity  with  the  decision  of 
the  court  of  api)eals.  It  chose,  instead,  to  have  the 
examination  made  by  a  referee,  under  its  direction. 

The  defendant  acquired  no  new  rights  by  reason  of 
the  matter  being  sent  to  a  referee.  The  referee  was 
simply  to  perform  an  act  for  the  court,  mainly  minis- 
terial, whereupon,  it  became  the  duty  of  the  court  to 
enter  a  final  judgment  in  conformity  to  the  decision  of 
the  court  of  appeals. 

There  cannot  be  such  a  thing  as  a  judgment  abso- 
late  for  the  plaintiff,  and  a  finding  for  defendant  of  a 
larger  balance  due  him  (Shufelt  v.  Rowley,  4  Cow.  68). 

In  Thompson  v.  Lumley  (7  Daly,  74),  which  was 
an  action  for  malicious  prosecution,  the  complaint  was 
dismissed  at  the  trial.  The  general  term  reversed  the 
judgment  and  ordered  a  new  trial.    The  court  of  ap. 
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peals  affirmed  the  order  and  ordered  jadgment  abso- 
lute for  the  plaintiff,  upon  the  usual  stipulation.  The 
case  coming  back  to  the  common  pleas,  damages  were 
assessed  by  a  judge  and  petit  jury.  On  the  assessment 
of  damages,  Judge  Van  Brunt  ruled  that  the  plaintiff 
need  give  no  evidence  as  to  the  payment  of  the  sum  of 
$700  costs  and  counsel  fees,  alleged  in  the  complaint 
to.  be  special  damages,  because  the  judgment  of  the* 
cotirt  of  appeals  established  that  claim.  Motion  was 
made  to  vacate  the  assessment  of  damages,  which  was 
denied,  and  on  the  appeal  from  the  order  denying  that 
motion.  Chief  Justice  Dalt  said  : 

''  The  effect  of  the  judgment  of  the  court  of  appeals 
was  the  same  as  if  the  whole  of  the  plaintiffs  cause  of 
action  had  been  admitted.    It  was  equivalent  to  an  ad- 
mission, by  a  failure  to  put  in  an  answer,  that  the  de- 
fendants had,  maliciously  and  without  probable  cause, 
caused  the  plaintiff  to  be  arrested,   imprisoned  and 
prosecuted  upon  a  charge  of  perjury.     But  the  amount 
paid  for  counsel  fees  and  costs  the  plaintiff  had  to- 
prove  upon  the  assessment,  for  that  was  in  no  way  set- 
tled by  the  judgment  of  the  court  of  appeals,  the  effect 
of  which  was  simply  to  establish  the  plaintiff's  cause 
of  action  as'averred  in  his  complaint, but  nothing  more, 
and  the  ruling  of  the  judge  upon  this  point  was,  in  my 
opinion,  erroneous  (p.  76).  ...  As  respects  the  assess- 
ment of  damages  in  this  case,  it  is  to  be  regarded  as- 
analogous  to  a  default  upon  a  failure  to  answer,  and  to- 
be  governed  by  the  practice  which  existed  upon  assess- 
ing damages  upon  an  inquest  at  the  circuit,  or  upon  a 
writ  of  inquiry  before  a  sheriff's  jury"  (p.  78). 

What,  then,  is  the  effect  of  an  admission  by  failure 
to  answer  ?  Clearly,  that  the  plaintiff  in  an  action  is 
entitled  to  the  relief  demanded. 

It  would  be  an  extraordinary  thing  for  a  defendant 
who  did  not  answer,  to  get  an  affirmative  judgment  ia 
the  nature  of  a  counter-claim. 
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In  Wright  V.  Delafield  (26  iT.  T.  266)  the  plaintiff 
brought  his  action  to  restrain  the  prosecution  of  actions 
pending  against  him  on  notes  given  for  the  purchase  of 
land,  on  the  ground  of  defective  title,  and  prayed  that 
the  defendant  might  be  required  to  make  a  good  title 
and  convey.  There  was  a  pure  defense  to  the  action, 
which  prevailed.  But  the  judge  before  whom  the  case 
was  tried,  without  a  jury,  not  only  dismissed  the  com- 
plaint, but  gave  judgment  for  the  defendant  for  the 
amount  of  the  notes.  The  plaintiff  appealed  from  this 
judgment,  and  it  was  reversed,  because  there  was  no 
«laim  in  the  defendant's  answer  for  judgment  upon  the 
notes.  Smith,  J.,  delivering  the  opinion  of  the  court, 
:said: 

*'The  principle  still  remains  that  the  judgment  fco 
be  rendered  by  any  court  must  be  secunditm  allegata 
€t  probata^  and  this  rule  cannot  be  departed  from 
without  inextricable  confusion,  uncertainty  and  mis- 
chief in  the  administration  of  justice.  Parties  go  to 
court  to  try  the  issues  made  by  the  pleadings,  and 
courts  have  no  right  to  make  new  issues  for  them  on 
the  trial,  to  their  surprise  or  prejudice,  or  to  find  judg- 
ments on  grounds  not  put  in  issue  and  distinctly  and 
fairly  litigated"  (See  also  Eniffen  v.  McConnell,  30 
N.  Y.  286-290 ;  Stephens  v.  Hall,  2  Sobt  674 ;  Doyle 
V.  Mulrein,  1  Sweeney^  617  ;  Norbury  v.  Seeley,  4  How. 
Pr.  73 ;  Glen  Manufacturing  Co.  v.  Hall,  6  Lans.  158). 

The  rendering  of  an  affirmative  judgment  in  favor 
of  a  party  who  had  stipulated  that  judgment  absolute 
should  be  rendered  against  him  would  be  quite  as  im- 
proper as  to  render  j  udgment  in  his  favor  for  what  his 
pleadings  did  not  q^aim. 

It  is  suggested  that  the  case  of  People  v.  Denison, 
decided  at  the  Albany  special  term  in  May  last  (iT.  T. 
Daily  Register^  July  1),  is  an  authority  for  the  posi- 
tion here  taken  by  the  defendant.  I  think  not.  In 
that  case  the  action  was  brought  by  the  People  to  re- 
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cover  certain  sums  of  money  alleged  to  have  been  over- 
paid to  the  defendants  by  fraudulent  collusion  with 
certain  officers  of  the  State  government.  The  defense 
was  a  denial  and  a  counter-claim.  The  referee  reported 
in  favor  of  the  plaintiffs  for  the  amount  claimed.  The 
general  term  reversed  the  judgment  entered  thereon 
and  ordered  at  new  trial.  An  appeal  was  taken  by  the 
attorney-gtineral  from  the  judgment  and  order  of  the 
general  term  to  the  court  of  appeals,  the  usual  stipula- 
tion being  given.  The  action  of  the  general  term  was 
affirmed  and  judgment  absolute  for  the  defendants  ren- 
dered. The  judgment  of  the  court  of  appeals  having 
beeii  made  the  judgment  of  the  supreme  court,  the  de- 
fendants, without  any  further  action  or  order,  entered 
judgment  against  the  State  for  the  amount  of  their 
counter-claim.  Motion  was  made  by  the  attorney -gen- 
eral to  set  aside  this  judgment.  Judge  Westbrook 
granted  that  motion — first,  because  a  sovereign  State 
which  has  never  authorized  the  bringing  of  suits 
against  itself  in  its  own  courts  for  the  recovery  of  any 
debt  or  obligatioi^  supposed  to  be  owing  by  it,  but 
which  has  established  a  State  board  of  audit  for  the 
purpose  of  hearing  and  deciding  all  private  claims,  can- 
not have  a  judgment  rendered  against  it  in  the  courts  ; 
second,  because,  even  if  such  a  judgment  could  be  ren- 
dered at  all,  inasmuch  as  the  counter-claim  was  not  lit- 
igated or  considered  upon  the  trial  before  the  referees, 
the  defendants  could  not  have  judgment  for  the  amount 
claimed  without  an  assessment  of  damages  pursuant  to 
section  194  of  the  Code.  Certainly  this  case  cannot  be 
an  authority  for  the  entry  of  judgment  by  a  party  who 
has  stipulated  that  judgment  absolute  should  be  ren- 
dered against  him. 

In  the  Denison  case,  the  defendant,  in  whose  favor 
judgment  absolute  had  been  ordered,  sought  to  enter 
judgment  without  having  his  damages  assessed,  and 
was  forbidden. 
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•  In  the  case  at  bar,  the  defendant,  against  whom 
judgment  absolute  has  been  ordered,  seeks,  neverthe- 
less, to  enter  judgpient  for  all  he  ever  claimed.  This 
he  cannot  do. 

The  court  of  appeals,  in  affirming  the  judgment  of 
the  general  term,  and  ordering  a  new  trial,  with  judg- 
ment absolute  for  the  plaintiff,  said,  ''with  costs." 

I  am  of  opinion  that  that  judgment  for  costs  carries 
the  general  costs  of  the  action,  from  beginning  to  end, 
except  the  costs  of  the  appeals  taken  by  plaintiff  from 
the  order  confirming  the  report  of  the  referee,  which 
were  specially  adjudged  to  the  defendant  Hauselt. 

These  costs  should  be  offset  against  each  other,  and 
judgment  should  be  enAred  for  the  plaintiff  for  the 
excess. 
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t  At  General  Term. 

In  the  Matter  of  the  Petition  of  JOSE  CARLOS 
TRACY,  Petitioner,  AppELi^ANT;  Plaintiff, 
IN  action  of  AMSINCK  and  GOSSLER  v. 
ROQUE  HERNA^S^DEZ  and  JOSE  CARLOS 
TRACY,    SUED    AS    JOSEPH   C.    TRACY,   Re- 

SPONDENTS. 

J^UBIBDICTION  OF  StATB  CoUBTB.  % 

1.  Public  ministers  members  ot  a  firm,  th6  other  members  of  which 
are  not  such, 
(a)  State  courts  have  no  jurisdiction  oyer  an   action 

AGAINST  THE  FIRM  UPON  A  FIRM  LIABILITT. 

1.  Non-Berviee  of  wmmonB  on  the  members  who  are  public 
ministers  :  ^ect  of, 

1.  This,  although  intentional,  will  not  give  jurisdic- 
tion over  the  action. 

to 

2.  Want  ofjurudietion  in  siteh  eoieif  Tunc  availed  of 

By  petition  of  the  public  minister  for  an  order  dismiss- 
ing the  complaint. 

Before  Cuetis,  Ch.  J.,  Van  Vorst  and  Speib,  J  J. 

Decided  Fdruary  2,  1880. 

An  action  was  brought  by  Gastav  Amsinck  and 
<}nstav  H.  Gossler  against  two  defendants,  as  partners 
nnder  the  firm  name  of  Hernandez  &  Tracy,  upon  an 
indorsement,  in  their  firm  name,  of  a  bill  of  exchange. 
The  summons  was  served  upon  the  defendant  Her- 
nandez only,  notwithstanding  the  other  defendant, 
Tracy,  resides  in  the  city  of  New  York. 

At  the  time  of  the  commencement  of  the  action,  the 
^defendant  Tracy  was,  and  still  is,  the  pvhlic  minister 
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of  the  Hepublic  of  Peru  in  the  United  States.  Tracy 
presented  his  petition  to  the  conrt,  setting  forth  these 
facts,  and  moved  for  a  dismissal  of  the  complaint,  on 
the  ground  that  this  court  has  no  jurisdiction.  The 
motion  was  denied,  and  an  appeal  was  taken  by  the 
petitioner. 

Luke  A.  Loclcwoodj  attorney,  and  of  counsel,  for 
appellant : — I.  This  court  has  no  jurisdiction.  Para- 
.graph  8  of  section  711  of  the  United  States  Revised 
Statutes  declares  that  the  courts  of  the  United  States 
have  exclusive  jurisdiction  of  all  suits  or  proceedings 
against  ambassadors  and  other  public  ministers,  &c. 
Section  687  pfaces  exclusive  jurisdiction  of  such  actions 
in  the  United  States  supreme  court.  Section  4,063  de- 
clares all  writs  and  process  whereby  the  goods,  &c.,  of 
a  public  minister  are  seized  or  attached,  void.  Section 
4,064  punishes  by  imprisonment  and  fine  every  person, 
party,  or  attorney  or  officer,  who  obtains  or  prosecutes 
or  executes  such  writs. 

IL  Exemption  from  being  sued  in  a  State  court 
-cannot  be  renounced  by  a  public  minister,  because  it 
IS  not  his  personal  privilege,  but  the  right  and  privilege 
of  the  United  States  (Valerino  v.  Thompson,  7  N.  Y. 
576,  and  cases  there  cited.  See  Davis  t).  Packard,  7 
Fet.  276). 

III.  The  difficulty  is  not  obviated  by  not  serving 
the  partner  who  is  a  public  minister.  The  action  is 
nevertheless  against  him,  and  the  relief  prayed  for  is  a 
judgment  against  him  ;  and  the  judgment  to  be  entered 
in  the  action,  under  the  State  law,  is  against  his  joint 
property,  and  the  execution  to  be  issued  thereon 
would  be  a  violation  of  sections  4,063  and  4,064.    • 

ly.  The  x)etitioner  had  a  right,  under  the  law  of 
this  State,  being  a  defendant  upon  a  joint  contract,  to 
appear  and  defend  said  action,  notwithstanding  he  was 

Vol,  XIV.- 
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not  served  with  a  snmmons  (Higgins  v.  Rockwell,  2 
Dicer  J  650  ;  Rogers  v.  McLean,  11  Abb.  Pr,  440).  But 
by  reason  of  inability  to  waive  his  exemption  by  law, 
he  properly  applied  by  petition,  respectfully  bringing 
the  fact  of  action  brought,  and  no  jurisdiction,  to  the 
knowledge  of  the  court. 

y.  The  court  will  dismiss  such  actions  at  any  stage 
when  the  fact  of  no  jurisdiction  is  brought  to  its 
knowledge  (Valerino  v.  Thompson,  7  JV.  T.  586 ;  Taaks 
7).  Schmidt,  19  How.  Pr.  413  ;  Griflin  r>.  Dominques,  2 
DtLBTy  658). 

VI.  The  court  has  no  jurisdiction  in  an  action  upon 
joint  contract  when  one  of  the  defendants  is  a  public 
minister,  consul,  &c.  (Valerino  tJ.  Thompson,  supra; 
Naylor  v.  Hoffman,  22  How^  Pr.  616;  Rock  River 
Bank  v.  Hoffman,  22  Id.  257). 

VII.  The  order  should  be  reversed  with  costs,  and 
as  the  plaintiffs  had  due  notice  before  suit  brought^ 
the  complaint  should  be  dismissed,  with  costs. 

Martin  &  Smithy  attorneys,  and  Aaron  Penning- 
ton Whiteheady  of  counsel,  for  respondent: — I.  The 
privilege  which  prohibits  courts  from  exercising  juris- 
diction over  foreign  ministers  duly  accredited  to  the 
government  of  the  United  States,  does  not  extend  to 
their  partners  in  business.  The  privilege  is  personal 
and  is  limited  to  the  ambassador  and  his  servants,  and 
does  not  extend  to  others  who  happen  to  be  connected 
by  business  ties ;  if  it  were  otherwise,  a  foreign  minis- 
ter who  happened  to  have  *  a  dozen  partners  might 
shield  them  all  from  the  payment  of  their  just  debts 
by  insisting  on  his  privilege.  No  authority  can  be 
found  which  justifies  the  course  taken  by  the  peti- 
tioner. The  privilege  has  never  been  extended,  so  &r 
as  counsel  for  this  plaintiffs  have  been  able  to  ascertain, 
beyond  the  foreign  minister  himself  (4  Blacks.  Comm. 
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264  ;  Magdalena  Co.  v.  Martin,  2  j&.  <fe  j&.  94  ;  Wheat 
296  ;  Wheat  [Lawrence  ed.]  394).  The  mere  fact  that 
the  petitioner  is  joined  as  a  defendant  in  the  action 
gives  him  no  right  to  come  in  by  a  voluntary  independ- 
ent petition  and  endeavor  to  have  the  action  dismissed 
as  against  his  partner.  The  petitioner,  although  joined 
as  a  defendant,  is  not  sued.  No  process  has  been 
served  against  him.  No  action  can  be  said  to  be  main- 
tained against  him  until  he  is  brought  in  by  process. 
The  petitioner  is  undisturbed  in  his  person,  and  would 
not  know  that  such  an  action  existed  unless  so  informed 
by  the  defendant  Hernandez,  and  clearly  he  has  no 
cause  of  complaint  until  the  plaintiffs  have  endeavored 
to  coerce  him  within  the  jurisdiction  of  the  court. 

II.  The  petitioner  has  no  standing  in  court.  There 
is  no  foundation  for  such  a  proceeding  as  he  has  in- 
itiated. His  position  is  simply  this.  An  action  having 
been  commenced  against  his  partner,  Hernandez,  in 
which  he  is  joined  as  a  defendant,  he  chooses  to  come 
into  court  with  another  proceeding,  and  demands  that 
the  action  be  dismissed.  Such  a  proceeding  is  unau thor- 
ized  by  the  Code  or  by  any  practice.  It  is  an  unwarranted 
assumption  for  the  petitioner  to  volunteer  to  come 
into  court  and  demand  that  certain  proceedings  be  dis- 
missed upon  his  application.  If  he  have  any  remedy, 
it  must  be  in  the  action  in  which  Hernandez  has  been 
sued.  But  these  proceedings  are  in  no  way  connected 
with  the  action.  It  is  an  attempt  dn  the  part  of  the 
petitioner  to  interfere  with  a  process  of  this  court,  and 
to  dictate  to  this  court  who  shall  and  who  shall  not  be 
sued.  It  is  respectfully  submitted  that  such  a  pro- 
ceeding cannot  be  tolerated,  and  that  it  is  without 
foundation  in  practice  or  precedent. 

« 

By  the  Court.— Van  Vorst,  J. — The  courts  of  the 
United  States  have  jurisdiction,  exclusive  of  the  courts 
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of  this  State,  of  all  isuita  or  proceedings  against  ambas- 
sadors or  other  public  ministers  {U.  8.  Reo.  Slat. 
§§  687,  711,  subd.  8). 

Exemption  from  being  sued  in  a  State  court  cannot 
be  renounced  by  a  public  minister,  because  it  is  not  his 
personal  privilege,  but  the  right  and  privilege  of  the 
United  States  (Valerino  v.  Thompson,  7  iV^.  Y.  676 ; 
Davis  V.  Packard,  7  Pet.  276  ;  St.  Luke's  Hospital  v, 
Barclay,  3  BlMchf.  269).  The  difficulty  is  not  over- 
come by  an  intentional  omission  to  serve,  as  is  the 
case  in  this  instance,  the  partner  named  as  a  defendant, 
who  is  a  public  minister.  The  action  is,  nevertheless, 
in  substance  against  him ;  a  judgment  is  demanded 
against  the  defendants,  and,  when  entered,  the  judg- 
ment, under  the  laws  of  this  State,  may  be  enforced 
against  property,  which  the  defendant,  not  served,  owns 
jointly  with  his  co-defendant  (Code,  §  136). 

Under  the  execution,  which  the  plaintiff  could  issue 
and  enforce  upon  such  judgment,  the  goods  and  chat- 
tels of  the  defendant  Tracy,  owned  by  him  jointly  with 
his  co-defendant,  could  be  seized.  Sucti  execution 
would  be  a  violation  of  the  statutes  of  the  United 
States  (§§  4,063,  4,064). 

By  reason  of  his  inability  to  waive  his  exemption, 
the  defendant  cannot  voluntarily  appear  and  defend 
this  action,  as  he  might,  but  for  this  exemption. 

In  this  condition,  unless  he  can  otherwise  intervene, 
he  may  be  subject  to  the  hardship  of  seeing  his  goods 
sold  to  answer  a  claim  against  his  firm,  against  which 
he  may  have  a  good  defense. 

It  would  seem,  therefore,  that  the  only  remedy 
open  to  the  defendant  is  to  call  the  attention  of  the 
court  to  the  subject  by  petition  or  motion,  as  he  has 
done,  and  it  is  doubtless  the  duty  of  the  court  to  dis- 
miss an  action  of  which  it  has  no  jurisdiction  (Taaks  t). 
Schmidt,  19  Horn.  Pr.  413;  Griffin  v.  Bomingnez,  2 
Duer,  656). 
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The  order  appealed  from  is  reversed,  with  costs  and 
disbursements  of  this  appeal. 

CuBTis,  Ch.  J.,  and  Speib,  J.,  concurred. 


HOWARD  T.  FELTON,  Appellant,  v.  WILLIAM 

H.  McCLAVE,  Respondent. 

I.  AesNT's  nrrEREBT  m  xs  aoekct  for  a  tbbh  of  tbabs. 

1.  Purchase  of,  provided  principalis  consent,  if  neeessarpf  should  be 
obtained, 
(a)  CoNDmoss  fbbcbdbkt  to  rbcoybbt  of  purchabb-monbt. 

1.  That  there  should  be  a  valid  sulmsting  eorUraet,  whereby 
the  vendor  is  constituted  agent  for  the  term. 

(a)  What  not  such  contract.  An  instrument  purport- 
ing to  be  a  contract  between  a  corporation  and  third 
parties,  whereby  the  corporation  agrees  to  and  does 
employ  the  third  parties  as  its  agents  for  a  specified 
period ;  but  not  signed  by  the  president  of  the  corpo- 
ration, nor  attested  by  its  secretary,  nor  sealed  with 
its  corporate  seal,  and  repudiated  by  the  company; 
the  instrument  in  the  case  at  bar  being  signed  **  J.  D. 
Culp,  for  the.  Consolidated  Tobacco  Company  of  Cal- 
ifornia, by  authority  as  per  teleg^ram  hereto  attached. 
This  to  be  ratified  and  propeirly  indorsed  by  officers 
of  said  company,^'  and  the  telegram  being  ''To  J.  D. 
Culp :  You  are  authorized  to  close  contracts  for  sale  of 
our  goods  on  terms  desired,  but  official  documents  can 
follow  if  needed.  I.  N.  Stow,  President  Consolidated 
Tobacco  Co.,  Cal. ;"  does  not  constitute  a  valid,  sub- 
sisting contract. 

2.  Consent  of  the  principal. 

What  not  sufficient  consent.  One  consenting  to  a 
transfer  of  the  agent^s  interest  under  a  claimed  contract, 
Imt  providing  that  the  consent  was  not  to  assume  any 
recognition  by  the  company  of  the  existence  of  any  such 
contract,  or  a  similar  provision,  is  not  sufficient. 


^^ 
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n.    COBPORATION. 

1.  Contract  by.  , 

(a)  What  not  valid  and  binding. 
Supra, 

Before  Ouetis,  Ch.  J.,  and  Speib,  J. 

Decided  February  2,  1880. 

The  action  is  brought  upon  a  contract  made  be- 
tween the  plaintiff  and  the  defendant  to  recover  $4,600 
and  interest,  which  the  plaintiff  claims  to  be  ^ue  from 
defendant  on  a  sale  to  him  of  one-half  interest  in  a  con- 
tract averred  to  have  been  made  between  the  Consoli- 
dated Tobacco  Company  of  California  and  the  firm  of 
William  A.  Park  &  Co.,  of  which  the  plaintiff  was  a 
member,  constituting  that  firm  sole  agent  of  the  Cali- 
fornia Company. 

The  plaintiff  alleges  that  said  agreement  between 
plaintiff  and  defendant  was  executed  on  September  11, 
1874,  and,  in  pursuance  of  the  terms  and  conditions  of 
said  agreement,  the  plaintiff  procured  from  the  said 
Consolidated  Tobacco  Company  and  from  William  A. 
Park  full  written  consent  that  defendant  succeed  to 
plaintiff's  interest  in  said  contract  with  said  company, 
and  the  said  William  H.  McClave,  in  part  performance 
of  said  agreement  to  purchase,  paid  plaintiff  on  ac- 
count of  said  purchase-money  the  sum  of  $100 ;  that 
the  plaintiff  tendered  an  assignment  of  all  of  plaintiff's 
interest  with  the  "Consolidated  Tobacco  Company," 
and  defendant  declined  and  refused  to  receive  said  as- 
signment and  declined  to  perform  his  agreement  with 
the  plaintiff. 

The  defendant  answered  that  the  plaintiff  failed  to 
obtain  the  company's  consent,  and  so  notified  him,  and 
that  the  agreement  came  to  an  end  ;  that  long  after- 
wards the  plaintiff  professed  to  have  obtained  from  the 
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company  the  necessary  consent,  bnt  that,  thongh  re- 
quested, he  failed  to  exhibit  it,  and  the  answer  put  the 
plaintiff's  alle^tion  at  issue. 

The  complaint  was,  on  motion  of  defendant's  coun- 
sel, dismissed,  and  the  plaintiff  appeals. 

G.  S.  Van  PeU,  attorney,  Henry  Daily ^  Jr.^  of 
counsel,  for  api)ellant. 

Man  &  Parsons,  attorneys,  and  John  E.  Parsons, 
of  counsel,  for  respondent. 

By  the  Court. — Speir,  J. — By  the  terms  of  the 
agreement  between  the  plaintiff  and  defendant,  it  was 
a  condition  precedent  to  the  performance  of  the  con- 
tract by  the  defendant  that  the  plaintiff  should  obtain 
the  written  'consent  of  the  Consolidated  Tobacco  Com- 
X>any  and  William  A.  Park,  that  defendant  should 
succeed  to  the  plaintiff's  interest  in  the  contract  with 
said  company.  This  is  admitted  by  the  plaintiff's 
counsel,  and  he  asserts  such  written  consent  was  ob- 
tained. 

It  is  important  to  look  at  the  contract  between  the 
Consolidated  Company  and  William  A.  Park  &  Co., 
for  the  purpose  of  ascertaining  what  interest  was  in- 
volved in  this  consent.  The  contract  was  executed 
May  9, 1874,  before  the  contract  between  the  plaintiff 
and  defendant  was  made,  and  it  constituted  William 
A.  Park  and  the  plaintiff  Felton  exclusive  agents  for 
five  years  for  the  sale  throughout  that  portion  of  the 
United  States  lying  east  of  the  Rocky  Mountains  of 
nine-tenths  of  all  the  cigars  and  tobacco  manufactured 
by  the  company.  The  first  point  presented  is,  did  the 
California  company  execute  the  agreement  alleged  in 
the  complaint  to  have  been  made  between  them  and 
William  A*  Park  and  the  plaintiff,  appointing  them 
such  agents  %    It  is  set  out  in  the  complaint  and  pur- 
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ports  in  the  attesting  clause  to  have  been  signed  by  the 
president  of  the  company,  and  its  corporate  seal  to  be 
affixed  thereto  and  attested  by  its  secretary.  The  sig- 
nature to  it  and  its  execution  was  in  fact  only  as  fol- 
lows : 

"J.  D.  GULP, 
**  For  the  Consolidated  Tobacco  Company 
of  California,  by  authority  as  per 
telegram  hereto  attached,  this  to  be 
ratified  and  properly  indorsed  by 
officers  of  said  company. 

"WILLIAM  A.  PARK.. 
H.  T.  PELTON." 
"  Signed  and  sealed  in  presence  of 
"Henry  C.  Stow." 

The  telegram  referred  to  is  as  follows  : 

"Received  at  Fifth  Ave.  Hotel,  May  8. 
"To  J.  D.  CuLP,  HoflP.  Ho.  : 

"  You  are  authorized  to  close  contract  for  sale  of 
our  goods  on  terms  desired,  but  official  documents  can 
follow  if  needed.  J.  W.  STOW, 

"  President  Consolidated  Tobacco  Co.,  Cal." 

There  is  no  evidence  in  the  case  that  the  instrument 
signed  by  Culp  ever  was  executed  by  the  president  of 
the  company  or  attested  by  its  secretary,  or  that  the 
corporate  seal  was  affixed  thereto.  What  the  plaintiff 
agreed  to  transfer  was  his  half  interest  with  his  partner 
Park  as  sole  agent  of  the  company.  Although  the 
contract  in  terms  runs  "provided  that  the  consent  of 
the  company,  if  necessary^  should  be  obtained,"  it  can- 
not be  pretended  it  was  unnecessary.  Any  other  con- 
sent would  be  of  no  account  unless  it  was  a  consent  to 
transfer  an  interest  in  the  agency.    If  there  was  no 
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agency,  there  could  be  no  interest  to  be  transferred. 
The  contract,  like  others,  is  to  be  construed  in  accord- 
ance with  the  intent  of  the  parties.  The  defendant 
was  justified  in  believing  that  if  the  company  was  will- 
ing to  take  him  in  the  place  of  the  plaintiff  he  would 
become  one-half  interested  in  the  agency  upon  pajring 
$4,500,  and  his  becoming  such  agent  was  the  condition 
of  the  payment.  It  does  not  appear  that  Gulp  had  any 
authority  to  execute  such  an  agreement.  Stow,  by  his 
telegram,  did  not  undertake  to  give  any  such  author- 
ity. The  company  having  heard  that  the  plaintiff's 
firm  claimed  to  have  a  written  contract  with  them, 
executed  by  Gulp  as  its  agent,  wrote  to  the  firm  on  the 
same  day  that  the  contract  between  the  parties  to  the 
suit  was  executed,  informing  them  that  Gulp  had  no 
authority  to  contract  in  behalf  of  the  company,  and 
that  they  had  before  notified  them  that  the  instrument 
referred  to  had  been  disapproved  by  the  trustees. 

It  is  apparent  from  all  the  evidence  that  the  com- 
pany at  all  times  repudiated  the  agreement  set  up  by 
the  plaintiff  between  it  and  plaintiff's  firm,  and  also 
the  agency  of  Gulp  to  contract  for  them  ;  and  further, 
that  they  did  not  recognize  the  existence  of  any  con- 
tract binding  the  company  to  continue  their  agency. 
The  learned  judge  properly  dismissed  the  complaint 
upon  the  ground  that  the  plaintiff  had  not  procured 
any  such  consent  as  a  preliminary  step  to  his  right  to 
recover. 

The  consent  that  was  given  by  the  company,  as  tes- 
tified to  by  the  plaintiff  and  his  witness  Stow,  did  not 
even  in  terms  amount  to  a  consent.  It  contained  in 
substance  a  provision  that  the  giving  of  the  consent 
was  not  to  assume  any  recognition  by  the  company  of 
the  existence  of  the  contract  claimed  by  the  plaintiff  to 
have  been  entered  into.  It  was  only  a  consent  to  the 
transfer  of  such  right  as  the  plaintiff  might  have,  stat- 
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ing  that  he  had  no  right  at  all — a  strong  intimation 
that  the  defendant,  after  the  transfer,  would  not  be 
recognized  as  agent.  In  other  words,  the  plaintiff, 
Felton,  may  make  any  arrangement  with  the  defendant 
McCIave  to  substitute  him  in  his  place  as  employee  of 
the  tobacco  company.  Nevertheless  the  company  can 
say  to  him,  you  may  transfer  whatever  right  you  have, 
but  we  will  not  permit  you  to  be  our  agent  to  do  our 
work. 

The  judgment  should  be  affirmed,  with  costs. 


Curtis,  Ch.  J.,  concurred. 


ROSE  McDonald,  administratrix,  &o.,  Respond- 
ent, D.  CHARLES  H.  MALLORY,  and  others, 
Appellants. 

1.    EXTBA  ALLOW AKCB. 

(a)  On  demurrer  to  complaint^  when  not  grant(Me  on. 
Where  the  court  of  appeals  reverses  a  judgment  of  the  general 
term  in  favor  of  the  defendant  on  his  demurrer  to  the  com- 
plaint, and  orders  judgment  for  the  plaintiff  on  the  demurrer, 
with  leave  to  the  defendant  to  answer,  on  payment  of  costs, 
within  a  certain  time,  an  extra  allowance  cannot  he  granted 
within  that  time,  so  that  the  tame  shall  become  a  part  of  the 
eosts  to  he  paid  as  a  condition  precedent  to  answering. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  February  2,  1880. 

A  demurrer  was  interposed  to  the  complaint,  which 
was  sustained  by  the  special  and  general  terms  of  the 
court,  but  overruled  by  the  court  of  appeals,  which  or- 
dered judgment  for  the  plaintiff  on  the  demurrer,  with 
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leave  to  the  defendants  to  answer  on  payment  of  costs 
within  thirty  days. 

Before  the  expiration  of  the  thirty  days  the  plaint- 
iff obtained  an  order  at  special  term,  which  was  op- 
posed by  the  defendants,  granting  an  extra  allowance 
to  the  plaintiff  of  $160.  The  defendants  appeal  from 
the  order. 

Butler^  StiUman  &  Hubbard^  attorneys,  and  of 
counsel,  for  appellants : — I.  Upon  a  decision  and  order 
overruling  a  demurrer  to  a  complaint,  where  leave  is 
granted  to  the  unsuccessful  defendants  to  answer  over 
on  payment  of  costs  of  the  demurrer,  and  the  decision 
does  not  work  a  discontinuance  of  the  action  or  result 
in  a  final  judgment  terminating  the  action,  but  where 
the  defendants  proceed  to  answer  under  the  leave 
granted  and  raise  an  issue  for  the  trial  term,  no  extra 
allowance  should  be  granted.  The  case  of  Moulton  v. 
Beecher  (1  Ahh.  New  Cas.  245),  was  a  case  where  the 
plaintiff  discontinued,  and  a  small  additional  allow- 
ance was  granted  to  the  defendant  as  a  condition  of 
the  discontinuance.  The  case  of  Lowry  v.  Inman  (6 
Ahb.  Pt.  If.  8.  394),  was  a  case  where  leave  was  denied 
the  plaintiff  to  amend  and  plead  over,  and  a  final  judg- 
ment was  entered  in  defendant's  favor  on  the  demur- 
rer. The  case  of  Small  v,  Ludlam  (1  ffilt  307),  was  a 
case  where  the  plaintiff  did  not  avail  himself  of  the 
leave  given  him  to  amend,  but  appealed  to  the  general 
term,  and  the  defendant  had  final  judgment.  In  all  of 
these  cases  it  will  be  seen  that  there  was  either  a  dis- 
continuance, or  leave  to  plead  over  was  denied,  or  the 
party  did  not  avail  of  such  leave,  and  a  final  judgment 
was  rendered  on  the  demurrer,  terminating  the  action. 
None  of  these  conditions  exist  in  the  present  case ; 
there  is  no  discontinuance  or  final  judgment,  but  the 
defendants  have .  leave  to  answer  over  on  payment  of 
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the  usual  costs  of  the  demurrer,  and  they  proceed  ta 
avail  themselves  of  that  leave  and  to  serve  their  an- 
swer, and  thus  to  raise  an  issue  of  £act  for  trial  at  the 
regular  trial  term  of  the  court. 

II.  There  id  no  practice  prevailing  either  in  this 
court  or  in  the  supreme  court,  sanctioning  such  an  order 
as  the  one  appealed  from  here.  The  usual  and  settled 
practice  is  to  grant  leave,  where  a  demurrer  has  been 
interposed  in  good  faith,  to  plead  over  on  payment  of 
the  usual  and  ordinary  costs  of  the  demurrer,  which 
are  the  costs  of  the  action  up  to  that  time,  and  it  is  re- 
spectfully submitted  that  in  a  case  like  this  no  addi- 
tional allowances  should  be  granted,  but  that  question 
should  be  left  until  the  trial  is  had  at  the  trial  term. 

III.  It  is  quite  settled  that  there  cannot  be  two  ex- 
tra allowances  granted  in  the  same  action  (Brewer  v. 
Brewer,  11  JSunj  147 ;  Union  Trust  Co.  o.  Whiton,  17 
Id.  693 ;  Flynn  v.  Equitable  Life  Assurance  Society, 
18  Id.  213).  And  this  being  so,  it  is  proi)er  that  the 
prevailing  practice  should  not  be  disturbed  and  altered, 
but  that  the  question  of  additional  allowance  should 
be  left  to  the  discretion  of  the  justice  presiding  at  the 
trial  term  when  the  case  comes  before  him  for  trial 
upon  the  issues  joined  under  the  answer,  and,  if  the 
plaintiff  is  successful,  an  extra  allowance  would,  in  a 
case  like  this,  undoubtedly  be  granted.  The  question 
should,  therefore,  be  left  to  the  trial  term,  and  not  be 
entertained  here  now ;  especially  where  the  terms  of 
the  privilege  of  answering  over  have  already  been  stated 
and  imposed  by  the  court  of  appeals  in  its  decision 
clearly  and  without  any  ambiguity.  If  this  rule  is 
changed,  it  will  follow  that  this  court  will  be  repeat- 
edly called  upon  to  grant  an  allowance  wherever  a  de- 
murrer is  overruled  or  sustained  at  special  term,  and  if 
granted,  thus  preclude  the  party  from  applying  for  or 
obtaining  an  allowance  on  the  trial,  a  change  of  prao- 
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tice  wkich  would  invert  the  usual  order  of  procedure, 
and  which  would  be  extraordinary  and  unnatural. 

Benedict^  Taft  &  Benedict^  attorneys,  and  of  coun- 
tael,  for  respondent : — I.  The  court  has  power  to  make 
the  order.  1.  The  language  of  the  Code  is  as  follows  : 
^'  In  difficult  and  extraordinary  cases  (1)  where  a  de- 
fense has  been  interposed,  or  (2)  in  such  cases  when  a 
trial  has  been  had,  the  court  may,  in  its  discretion, 
make  a  further  allowance  to  any  party  not  exceeding 
five  per  cent,  upon  the  amount  of  recovery,  or  claims 
or  subject-matter  involved."  a.  Conceding  the  case  to 
be  difficult  and  extraordinary,  the  granting  of  an  allow- 
ance was  in  the  exercise  of  a  sound  discretion.  5.  A 
trial  has  been  had.  In  Small  9.  Ludlow  (1  Hilt.  307), 
and  in  Lowry  v.  Inman  (6  Ahh.  Pr,  N.  8,  405),  the 
argument  of  a  demurrer  was  held  to  be  a  trial,  and  the 
successful  party  h^d  an  extra  allowance.  So  in  Moul- 
ton  V.  Beeoher  (1  Abb.  New  Gas.  193,  246),  the  argu- 
ment of  an  unsuccessful  demurrer  was  held  to  be  a 
trial  within  section  309  of  the  Code  of  Procedure. 
2.  The  court  has  the  power  to  grant,  and  does  grant, 
allowances  in  such  cases  where  no  trial  has  been  had, 
viz. :  on  the  overruling  of  a  demurrer  for  frivolousness 
(First  National  Bank  of  Pittsburgh  v.  Bush,  47  How. 
Pt.  78) ;  on  the  discontinuance  of  an  action  {Id. ; 
Bartlett  «.  Lord,  Supreme  Court,  1st  Dist.,  1879  ;  and 
see  Carter  t?.  Clark,  2  Sweeny^  188 ;  Coffin  v.  Coke,  4 
Hun^  616,  and  cases  cited ;  Robins  v.  Goald,  1  Abb. 
New.  Cas.  133).  3.  It  was  urged  on  behalf  of  appel- 
lants that  to  entitle  a  party  to  an  allowance  final  judg- 
ment must  be  had.  But  the  Code  provides  for  allow- 
ances not  only  on  the  amount  of  the  recovery,  but  on 
the  claim  involved,  and  nowhere  makes  a  final  judg- 
ment a  prerequisite  to  an  allowance.  But  a  final  judg- 
ment has  been  had,  so  far  as  the  issue  which  has  been 
£ried  is  concerned.    The  issue  of  law  has  been  tried 
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and  finally  disposed  of,  and  on  that  issae  the  plaintiff 
has  recovered  a  judgment  for  costs.  4.  The  point  was 
taken  below,  on  behalf  of  the  appellants,  that  bat  one 
allowance  may  be  made  in  an  action.  We  submit  that 
the  true  statement  of  the  proposition  is,  that  but  one 
allowance  may  be  made  on  the  trial  of  an  issue  ;  but 
that  an  allowance  may  be  made  on  each  separate  trial 
of  an  issue,  though  in  the  same  action.  6.  The  ques- 
tion, however,  as  to  whether  a  further  allowance  may 
be  made  in  the  event  of  judgment  for  damages  being 
finally  recovered  by  plaintiff,  though  raised,  was  not 
considered  below,  and  does  not  properly  arise  here, 
and  need  not  be  discussed. 

By  the  Court. — Speir,  J. — ^The  question  presented 
by  this  appeal  is  whether  the'  court  has  power  to  make 
the  order  appealed  from. 

The  demurrer  raised  the  point  that  a  certain  statute 
of  this  State  has  no  operation  on  the  high  seas.  It  is 
not  doubted  that  this  case  was  difficult  and  extra- 
ordinary within  the  meaning  of  the  Code.  It  received 
the  most  deliberate  consideration,  as  appears  from  the 
able  opinions  which  were  delivered  by  both  courts. 

Although  an  additional  allowance,  when  properlj' 
gmnted,  becomes  a  part  of  the  costs  of  the  action 
awarded  by  the  Code  to  the  successful  party  (Commis- 
sioners of  Pilots  V.  Spofford,  3  ffuiiy  57),  it  becomes  a 
grave  question  whether  it  can  be  inferred  that  the  court 
of  appeals  intended  that  an  extra  allowance  should  be 
included  in  the  costs  when  a  provision  is  made  in  its 
decision,  that  the  defendant  have  leave  to  answer  on 
payment  of  costs.  This  is  not  the  final  costs  in  the 
action,  and  is  so  determined  by  the  court.  The  ques- 
tion then  is  presented,  has  the  court  the  power  to  award 
an  extra  allowance  in  any  case  until  the  termination  of 
the  action.  We  have  decided,  this  present  term,  that 
neither  costs  nor  allowances  can  be  awarded  since  the 
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adoption  of  the  Code,  unless  authorized  by  law.  The 
discretion  to  be  exercised  by  the  judges  in  the  award- 
ing of,  and  adjusting  of  costs  and  allowances  must  be 
limited  and  controlled  by  statutory  authority.  The 
cases  are  numerous  which  seem  to  justify  an  allowance 
when  a  plaintiff  voluntarily  submits  to  a  nonsuit  or 
discontinues  after  issue  joined.  A  trial  is  not  now  a 
necessary  element,  when  a  defense  has  been  interposed 
in  a  difficult  and  extraordinary  case,  nor  is  it  deemed 
necessary  that  a  judgment  should  be  actually  entered. 
The  statute  authorizes  all  these,  and  within  the  author- 
ity of  the  statute  the  courts  may  exercise  their  discre- 
tion. The  test  must  be,  that  the  action  has  terminated 
in  such  form  that  the  successful  party  can  lawfully 
claim  the  payment  of  the  costs  on  such  termination, 
and  enforce  their  payment^ in  any  mode  known  to  the 
practice.  We  know  of  no  case,  nor  has  any  been  fur- 
nished us,  which  does  not  come  within  this  rule.  If 
extra  allowances  can  be  made  now,  there  can  be  no 
good  reason  why  they  should  not  again  be  allowed 
every  time  the  court  of  last  resort  sends  a  case  down 
for  a  new  trial  upon  similar  terms,  and  even  in  the 
same  case.  There  cannot  be  two  extra  allowances 
granted  in  the  same  action,  although  the  case  may 
have  been  tried  several  times  (Flynn  v.  Equitable  Life 
Assurance  Society,  18  Bun,  212).  This  furnishes  a 
conclusive  argument  that  extra  allowances  can  only  be 
made  when  the  action  is  finally  ended. 

The    order   of   the   special   term    appealed   from 
should  be  reversed,  with  costs. 

CiTBTis,  Ch.  J.,  concurred. 
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JAMES    SHEEHAN,    Appellant,    v.     GUSTAVE 
HUERSTEL,  Administrator,  Etc.,  Respondent. 

Costs  in  an  Equity  Action, 
1.  Unsuccessful  ADafiNisTRATOR-DBFBNDANT. 
(a)  Not  entitled  to^  when, 
1.  The  court,  upon  adjudging  that  a  fund  in  the  hands  of  an 
administrator-defendant  which  he  claims  belongs  to  his  de- 
cedent, in  fact  belongs  to  the  plaintiff,  and  that  neither  the 
administrator  nor  his  decedent  has  any  interest  therein,  can- 
not direct  the  payment  of  the  defendant's  costs   out  of  such 
fund. 

Before  Curtis,  Ch.  J.,  and  Van  VoRSTand  Spier,  J  J. 

Decided  February  2,  1880. 

Oeorge  W.  Wilson^  attorney,  and  of  counsel,  for 
appellant. 

Abraham  Kling^  attorney,  and  of  counsel,  for  re- 
fipondent. 

By  the  Court. — Speir,  J. — This  is  an  appeal  from 
an  order  awarding  costs  to  the  defendant  upon  a  jadg- 
ment  rendered  by  the  court  in  favor  of  the  plaintiflf. 

The  action  was  brought  by  the  plaintiff  to  have  cer- 
tain moneys  declared  to  be  his.  The  case  was  referred, 
and  the  referee  gave  judgment  that  the  money  was  the 
exclusive  property  of  the  plaintiff,  who  was  successful, 
and  that  the  estate  which  the  defendant  represents  as 
administrator  has  no  interest  in  the  fund.  The  de- 
fendant failed  to  recover,  but  on  his  application,  the 
court  awarded  him  costs  to  be  paid  out  of  the  plaintiff's 
private  fund.  We  are  of  the  opinion  that  the  court 
has  no  power  to  award  costs  to  an  unsuccessful  defend- 
ant out  of  the  private  fund  of  a  successful  plaintiff. 
The  cases  in  which  the  defendant  may  recover  are 
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where  the  defendant  is  not  united  in  interest  with  those 
against  whom  the  plaintiff  recovers — when  separate 
defenses  are  made  by  separate  answers — and  where 
costs  may  be  awarded  to  the  successful  defendant 
(Allis  V.  Wheeler,  56  N.  T.  50  ;  Park  z?.  Spaulding,  10 
Hun^  128).  In  the  present  case  the  fund  from  which 
the  costs  are  to  be  paid,  is  no  part  of  the  estate,  but  is 
the  exclusive  property  of  the  plaintiff.  The  instances 
above  stated  where  costs  may  be  allowed,  are  author- 
ized by  the  Code,  and  the  discretion  of  the  court  is  to 
be  exercised  within  the  limitations  of  the  law.  This 
principle,  we  think,  is  applicable  in  cases  of  both  law 
and  equity.  Mr.  Justice  Marvin  has  said,  in  Downing 
V.  Marshall  (37  N.  T.  380),  "It  is  equally  clear  that 
the  court  of  chancery  has  no  inherent  jurisdiction  to 
ordain  and  order  costs  independent  of  statutory 
authority." 

The  order  appealed  from  should  be  reversed,  with 
costs. 

CuBTis,  Ch.  J.,  and  Van  Vor8t,.J,,  concurred. 


HENRY  A.  ROGERS,  Respondent,  v.  THE  SUN 
MUTUAL    INSURANCE    COMPANY,    Appel- 

LANT. 

L  Harinb  Insubancb. 

1.  seaworthiness,  WARRANTY  OP. 
(a)  Implication  op.     The  mere  fact  of  effecting  the  insurance,  in- 
dependently of  the  particular  terms  used,  impliedly  warrants  that 
the  Tessel  at  the  commencement  of  the  voyage  is  seaworthy. 
(5)  Extent  of  the  warbanty.    That  the  material  of  which  the 
yessel  is  made,  its  construction,  the  qualifications  of  the  captain, 
the  number  and  descdption  of  the  ciew,  the  tackle,  sails,  and 
^B&^St  stores,  equipment  and  outfit  generaQy,  are  such  as  to 
Tender  it  in  every  respect  fit  for,  and  able  to  encounter  with 
Vol.  XIV.— 6 
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safety  the  ordinary  perys  of  the  proposed  voyage  or  service. 
It  extends  to  qualUiea  and  defects  of  the  vessel  unhnown,  and 
tJuit  could  not  have  been  Jcnawn^  no  less  than  those  knoten^  to  the 
assured. 

(c)  Condition  frecbdbnt.  This  warranty  is  a  condition  pre- 
cedent to  the  policy  attachingy  and  the  burden  is  on  the  assured 
to  prove  seaworthiness,  whether  the  loss  or  injury  proceeded 
from  a  want  of  it  in  any  purticulur  or  not. 

(d)  Waiver  or  modification  op  the  warranty. 

1.  Burden  of  proof  as  to. 

It  rests  on  the  assured  to  establish. 

2.  What  will  not  operate  as. 

1.  Measures  taken  ly  the  assurer^  such  as  having  a  survey  made 
to  satisfy  himself  as  to  the  sea-worthiness  of  the  vessel, 
will  not  of  themselves  so  operate. 

2.  Description  of  vessel  in  policy.  The  fact  that  the  vessel 
had  been  built  for  sound  and  inland  navigation,  that  the 
assurer  knew  such  fact,  and  that  by  the  policy  she  was 
described  as  "the  Steamboat  iVaceiiy,"  do  not,  as  matter 

^  of    law,    restrict   the    implied   warranty  of    general   sea 
worthiness  to  a  limited  ^warranty  of    seaworthiness  for 
sound  and  inland  navigation. 
EL  Application  op  above  principles. 

A  vessel  which  had.  been  built  for  sound  and  inland  navigation, 

which  fact  was  known  to  the  assurer,  was  insured  under  the 
description  of  '^the  Steamboat  Novelty ^^'' tit  and  from  Newark, 
New  Jersey,  to  the  St.  John^s  River,  Florida,  with  privilege  of 
port  or  ports  on  the  way.  The  assurer  required  that  the  vessel 
should  be  surveyed  by  an  inspector  in  their  employ,  who  should 
report  on  her  condition  to  it,  before  it  would  accept  the  risk, 
and  also  required  that  the  assured  should  pay  the  inspector's  fee 
for  making  the  survey.  The  inspector  made  the  survey,  and 
rated  the  vessel  **  A.  \%  for  sound  and  inland  navigation,"  but 
did  not  refer  to  a  novel  arrangement  of  the  machinery,  and  the 
peculiar  application  of  the  propelling  power,  which,  of  itself, 
according  to  the  opinion  of  some  of  the  witnesses,  rendered  the 
vessel  imsea worthy.  After  this  report,  the  policy,  dated  November 
2,  1876,  was  issued.  The  boat  started  from  Newark,  November 
^  27,  and  lay  at  Clifton  Dock,  Staten  Island,  over  night,  leaving 
there  to  go  down  the  bay  on  the  morning  of  the  28th.  When  a 
little  below  and  about  a  mile  and  a  half  from  the  Staten  Island 
■here,  she  collided  with  a  schooner  coming  up  the  bay.  The 
collision  broke  a  hole  in  the  side  of  the  Novelty^  and  she  was  run 
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in  towards  the  Staten  Island  shore,  and  beached  about  fifty  yards 
out  from  the  shore,  her  bow  resting  on  the  bottom  and  her  stern 
swinging.  On  the  29th,  a  notice  of  abandonment  was  served  on 
the  assurer,  which  was  not  accepted. 

Held, 
A  charge  that,  a»  maUer  of  law,  there  was  nnder  these  facts  a  modi- 
fication of  the  warranty  of  seaworthiness,  and  a  refuMol  to  leave 
to  the  jury  the  question  whether  there  was,  in  point  of  fact,  any 
waiver  or  modification,  were  erroneous. 
1.  Immaterial  erbor. 
1.  There  being  abundant    evidence  upon   which  fhe   jury 
might  have  found  a  breach  of  the  warranty,  in  case  there 
•      was  no  waiver  or  modification,  t?ie  errors  cannot  be  re- 
garded as  immaterial,  so  as  that  the  charge  could  be  sus- 
tained, notwithstanding  their  commission. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  February  ^,  1880. 

Appeal  by  defendant  from  judgment  entered  upon 
the  verdict  of  a  jury,  and  from  order  denying  motion 
for  new  trial. 

On  November  21,  1876,  the  defendant  issued  its 
jKjIicy,  dated  that  day,  to  the  Newark  Transportation 
Company,  in  the  sum  of  $10,000  upon  the  steamboat 
JVovelty,  insuring  her  at  and  from  Newark,  New  Jersey, 
to  the  St.  Johns  River,  Florida,  with  privilege  of  port 
or  ports  on  the  way. 

On  application  being  made  for  this  insurance,  the 
defendant's  officers  required  that  before  accepting  the 
risk  one  Captain  Stuart  should  survey  her  and  make 
report  to  them  of  her  condition.  Stuart  was  in  their 
employment  at  an  annual  salary,  as  inspector  of  vessels 
in  the  port  of  New  York.  His  salary  did  not  cover  the 
inspection  of  vessels  out  of  this  port,  and  they  required 
the  assured  to  pay  Stuart's  fee  for  making  the  survey, 
which  he  did.  Stuart  examined  the  boat  and  made  a 
written  report  to  the  defendant  of  her  character  and 
condition,  anc^  gave  oral  information  to  the  officers  of 
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the  company  upon  every  point  inquired  about,  as  did 
Glover,  the  broker,  who  also  examined  the  boat. 

The  boat  started  from  Newark,  November  27,  and 
lay  at  Clifton  docks,  Staten  Island,  over  night,  leaving 
there  to  go  down  the  bay  on  the  morning  of  the  28th. 
When  a  little  below  there  and  about  a  mile  and  a  half 
from  the  Staten  Island  shore,  about  noon  of  the  28th, 
she  collided  with  a  schooner  coming  up  the  bay,  the 
stern  of  the  schooner  striking  the  bow  of  the  Novelly. 
The  collision  broke  a  hole  in  the  bow  of  the  Novelty j 
and  she  was  run  in  toward  the  Staten  Island  shoi^  and 
beached  about  fifty  yards  out  from  the  shore,  her  bow 
resting  on  the  bottom  and  her  stern  swinging.  On  the 
29th  a  notice  of  abandonment  was  served  on  the  defend- 
ant, which  was  not  accepted.  The  Novelty  lay  there 
until  about  February  12,  1877,  when  she  was  raised  and 
put  on  the  dock  at  Hunter's  Point.  Meanwhile,  noth- 
ing had  been  done  by  her  owners  towards  raising  or 
saving  her. 

The  claim  on  the  policy  was  assigned  to  the  plaint- 
iff, and  this  action  was  brought,  claiming  a  total  loss, 
which  is  defended  upon  the  following  grounds,  among 
others : 

1.  That  the  insurance  was  induced  by  false  represen- 
tations as  to,  and  by  concealment  of  facts  respecting 
this  boat,  which  were  material  to  the  risk,  and  that  the 
policy  was  therefore  void. 

2.  That  the  implied  warranty  of  seaworthiness  was 
not  satisfied  by  the  condition  and  character  of  this  boat, 
and  that,  therefore,  the  policy  never  attached. 

3.  That  by  a  regular  survey,  made  under  the  rotten 
clause  in  th^  policy,  she  was  "declared  unsea worthy, 
by  reason  of  her  being  unsound  or  rotten,"  and  that, 
therefore,  the  insurers,  by  the  express  terms  of  the 
policy,  were  not  iiable. 

4.  That  the  cost  of  repairs,  after  making  the  deduc- 
tion of  one- third  new  for  old,  as  provided  m  the  policy. 
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would  not  exceed  a  moiety  of  her  value  as  there  stated, 
and  that,  therefore,  by  the  terms  of  the  policy,  the  loss 
was  only  a  partial  loss,  and  that  the  defendant,  if  liable 
at  all,  could  be  held  liable  for  a  partial  loss  only. 

The  trial  extended  from  February  18  to  February 
21, 1879,  when  the  jury  rendered  a  verdict  for  tUe  plaint- 
iff for  the  full  amount  claimed,  as  for  a  total  loss.  A 
motion  was  made  upon  the  judge's  minutes  that  the 
verdict  be  set  aside  and  a  new  trial  granted  upon  tlie 
exceptions  and  for  insutiicient  evidence,  and  because  the 
verdict  was  for  excessive  damages  and  otherwise  con- 
trary to  the  evidence  and  contrary  to  law,  which  was 
deoied,  and  the  defendant  duly  excepted. 

Judgment  was  entered  for  the  amount  of  the  verdict 
Marcii  8,  1879,  and  the  defendant  duly  appealed  from 
the  order,  denying  its  motion,  for  a  new  trial  and  from 
the  judgment. 

EoarUy  Southmayd  &  Ohoaie^  attorneys,  and  Joseph 
H.  Ckodte  and  Frederic  B.  Jennings^  of  counsel,  tor 
the  appellant. 

Lariiedy  Warren  &  Ethridge^  attorneys,  and  W.  Z. 
Larned^  of  counsel,  for  the  respondent. 

By  the  Court. — Frbedman,  J.— In  a  marine  in- 
surance, whether  it  be  on  the  ship,  freight,  or  cargo,  or 
the  commissions  or  profits  to  accrue  upon  the  cargo, 
the  assured  is  understood  impliedly  to  warrant,  Hv  the 
mere  fact  of  effecting  tne  insurance,  independently  of 
the  particular  terms  used,  that  the  ship  is  at  tne  com- 
mencement of  the  voyage  seaworthy  ;  namely,  that  the 
materials  of  wnich  tne  sbip  is  made,  its  construction,* 
the  quaiihcations  of  tHe  captain,  the  number  and  de* 
scription  of  ttie  crew,  the  tackle,  sails,  and  rigging, 
stores,  equipment,  and  outfit,  generally,  are  such  as  to 
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render  it  in  every  respect  iSt  for  the  proposed  voyage  or 
service  (1  Phillips  on  Ins.  §  695,  and  cases  cited). 

This  warranty  extends  to  the  qualities  and  defects 
of  the  vessel,  unknown,  and  that  could  not  have  been 
known,  no  less  than  those  known,  to  the  assured  (/&.)• 

The  warranty  is  a  condition  precedent  to  the  policy 
attaching,  and  the  burden  is  upon  the  plaintiff  to  prove 
seaworthiness,  whether  the  loss  or  injuiy  proceed  from 
a  want  of  it  in  any  particular  or  not  (Hazard  v.  New 
England  Ins.  Co.,  8  Pet.  681). 

The  standard  of  seaworthiness  varies  at  different 
places,  and,  in  general,  that  must  be  taken  which  rules 
at  the  place  where  the  vessel  belongs.  So,  too,  this 
standard  varies  according  to  the  character  of  the  vessel, 
her  location,  the  voyage  she  is  to  undertake,  or  the 
service  she  is  to  perform.  Thus,  if  she  is  in  port,  she 
may  be  seaworthy  for  that  place,  although  not  for  sea. 
If  on  the  ways  for  repair,  she  may  be  fit  and  sufficient 
for  that  condition,  although  she  would  not  be  fit  to  be 
waterborne.  So,  too,  the  insurance  may  be  for  a  mere 
temporary  purpose,  as  the  going  from  one  harbor  to 
another,  or  even  across  a  harbor  or  a  strait,  or  a  brief 
navigation  upon  inland  waters,  or  while  being  safely 
launched  ;  and,  if  the  ship  be  sufficient  for  this  pur- 
pose, it  will  not  be  necessary  that  she  should  be  in  a 
condition  to  go  to  sea  (1  Parsons  on  Mdrine  Ins.  386, 
387,  and  cases  cited). 

Thus,  in  Cobb  v.  New  England  Mutual  Marine  Ins. 
Co.  (6  Or  at/ J  192),  insurance  was  effected  on  a  vessel 
when  waterborne,  at  and  from  Perry,  with  permission 
to  go  to  Eastport  and  thence  to  a  southern  place ;  and 
it  was  held  that  it  was  sufficient  if  the  vessel  was  in  a 
•  fit  condition  to  go  to  Eastport  while  she  sailed  for  that 
place,  although  she  was  not  fit  for  sea. 

The  obligation  may  also  be  lessened,  enlarged,  super- 
seded, or  waived,  by  the  pai'ties.  A  vessel  may  be 
offered  for  insurance  and  insured  that  will  not  admit  of 
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being  put  into  that  condition  of  seaworthiness  for  the 
intended  voyage  which  is  ustial  and  requisite  in  ordi- 
nary cases. 

But  any  such  change  or  waiver  must  be  clearly 
established.  A  survey  of  the  ship  by  surveyors  acting 
for  the  underwriters,  preliminary  to  the  agreement  to 
Insure,  even  when  done  in  pursuance  of  an  express 
standing  regulation  of  the  insurance  company,  is  not  a 
waiver  on  their  part  of  their  right  to  insist  on  the  im- 
plied warranty  of  seaworthiness  (1  Phillips  on  Ins.  § 
753,  and  cases  cited). 

Myers  v.  Girard  Ins.  Co.  (26  Penn.  St.  192),  was  an 
action  on  a  policy  of  insurance  on  the  iron  hull  stern- 
wheel  steamboat  OoverTior  Moorhead,  for  one  trip  from 
Philadelphia  to  Port  Washington,  N.  C.  The  boat 
was  new,  built  in  Philadelphia,  and  was  to  be  taken  to 
North  Carolina  to  run  on  the  Tar  river  as  a  passenger 
and  mailboat.  She  proceeded  down  the  Delaware 
river,  but  the  steam  got  down,  the  furnace  refused  to 
draw,  and  she  put  in  at  Leedsburg,  Morris  river,  and 
after  an  ineflfectual  attempt  to  make  her  machinery 
work  properly,  the  captain  took  her  back  to  Philadel- 
phia, and,  while  at  her  berth  at  the  wharf,  during  the 
same  night,  she  sunk,  and  considerable  damage  was 
done.  The  witnesses  all  testified  that  she  was  not  built 
for  ocean  navigation,  but  was  adapted  for  river  naviga- 
tion, but  were  of  the  opinion  that  she  could,  with  care, 
in  favorable  weather,  be  taken  from  Philadelphia  to 
Port  Washington.  The  company  knew  she  was  a  river 
boat.  One  witness  testified  that  he  had  surveyed  her 
and  communicated  the  facts  as  to  the  character  of  the 
boat  and  the  trade  she  was  intended  for,  to  the  secre- 
tary of  the  company,  before  the  insurance.  A  nonsuit 
having  been  granted  on  the  ground  that  she  was  un- 
seaworthy,  the  supreme  court,  on  appeal,  held  as  fol- 
lows, viz: 

"  We  see  no  evidence  from  which  an  inference  could 
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be  drawn  that  the  insurance  was  to  stand  good  without  . 
reference  to  the  ability  of  the  steamboat  to  make  the 
trip.  It  may  be  conceded  that  the  insurance  company 
knew  that  the  boat  was  built  for  the  river  trade,  and 
that  it  bad  been  examined  by  the  agent  of  the  company 
before  the  insurance,  but  a  waiver  of  the  implied  cove- 
nant of  seaworthiness  for  the  particular  voyage  insured 
does  not  follow  from  either  of  these  circumstances,  or 
both  combined.  All  the  authorities  establish  that  a 
waiver  of  seaworthiness,  when  not  expressed  in  the 
contract  of  insurance,  is  only  to  be  inferred  upon  clear 
evidence  that  the  insurer  knew  that  the  vessel  was  un- 
fit to  perform  the  voyage  insured,  or  that  a  full  repre- 
sentation was  made  by  the  assured  of  the  defects  of  the 
ship  before  the  completion  of  the  contract. 

''The  assured  is  not  bound  to  malce  any  repiesenta- 
tion  as  to  the  condition  of  the  vessel  at  the  inception  of 
the  risk,  for  this  is  cured  by  the  implied  warranty  of 
seaworthiness ;  but  if  he  wishes  to  avoid  the  implied 
warranty  by  a  disclosure  of  the  defects,  he  must  take 
care  that  the  disclosure  is  full  and  complete.  A  mere 
statement  that  a  vessel  is  intended  for  a  particular 
trade,  although  that  trade  may  be  less  hazardous  than 
the  voyage  insured,  will  not  cast  the  risk  of  seaworthi- 
ness upon  the  insurer  ;  nor  does  it  follow  from  ah  ex- 
amination, that  defects  in  the  machinery  of  a  steamboat 
were  discovered  and  considered  in  the  contract  of  in- 
surance." 

The  rule  clearly  deducible  from  all  the  authorities 
is  : 

1.  That  it  is  competent  for  the  underwriter  to  say, 
in  effect,  to  the  applicant  for  insurance  :  "  You  are  or 
represent  the  owner  of  the  vessel,  who  is  bound  to 
know  all  about  her.  For  my  own  protection  I  shall 
look  as  far  as  I  deem  it  expedient,  but,  after  all,  I  shall 
rely  upon  the  warranty  of  the  seaworthiness  of  the  ves- 
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sel  to  encounter  with  safety  the  ordinary  perils  of  the 
voyage  upon  which  you  propose  to  send  her ; "  and 

2.  That  the  burden  of  establishing  a  different  con- 
tract rests  upon  the  assured. 

This  rule  may  in  some  instances  operate  as  a  harsh 
one,  but  it  is  a  reasonable  and  salutary  one,  and  pub- 
lic policy  is  against  its  relaxation  in  favor  of  the  owner, 
because  uponits^enforce^>ent  depends  in  a  great  degree 
the  safety  of  the  crew  and  passengers. 

By  the  policy  in  question,  dated  November  21, 1876, 
and  issued  to  the  Newark  Transportation  Company,  the 
defendant  insured  the  steamboat  Novelty  at  and  from 
Newark,  N.  J.,  to  the  St.  Johns  River,  Florida,  with 
privilege  of  port  or  ports  on  the  way.  One  of  the 
clauses  of  the  policy  further  provided  that  it  should  be 
lawful  for  the  saicl  vessel,  in  her  voyage,  to  proceed 
and  sail  to,  touch  and  stay  at^  any  ports  or  plaqes,  if 
thereunto  obliged  by  stress  of  weather,  or  other  un- 
avoidable accident,  without  prejudice  to  the  insur- 
ance. 

Upon  the  trial  the  vessel  was  shown  to  have  been 
built  in  1869,  at  Philadelphia,  to  run  by  way  of  experi- 
ment, as  a  fast  river  boat.  She  had  two  high-pressure 
locomotive  boilers,  and  engines  of  the  locomotive  type, 
two  on  each  guard,  which  were  adapted  to  the  use  of 
and  required  fresh  water.  The  mode  in  which  the 
j)ower  was  applied  to  the  wheels  was  novel  and  pecu- 
liar, and  in  the  opinion  of  some  of  the  witnesses,  in 
itself,  rendered  her  unseaworthy ;  and  when  she  left 
on  her  voyage,  she  h^d  only  water  enough  for  two  days. 
The  insurance  was  made  upon  a  survey  of  Captain 
Stuart,  which  did  not  refer  to  this  novel  arrangement  of 
the  machinery  and  the  peculiar  application  of  the  pro- 
pelling power,  but  rated  the  vessel  as  "A,  IJi,  for  sound 
and  inland  navigation."  In  making  this  survey  Cap- 
tain Stuart  was  shown,  and  held  to  have  acted  as  the 
agent  of  the  assured,  and  not  as  the  agent  of  the  de- 
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fendant.  The  survey  was  not  made  a  part  of  the 
policy,  nor  in  any  way  therein  referred  to. 

Nevertheless,  the  learned  judge  who  presided  at  the 
trial,  ruled  that,  as  matter  of  law,  the  warranty  of  sea- 
worthiness had  been  modified  by  the  facts  that  the 
vessel  had  been  built  for  sound  and  inland  navigation, 
that  the  defendant  had  notice  of  it,  and  that  by  the 
policy  she  was  described  as  "  the  steamboat  Novelty  ;" 
and,  entertaining  these  views,  lie  refused,  though 
specifically  requested  so  to  ^o,  and  against  defendants' 
exception,  to  leave  the  question  to  the  jury  whether  in 
point  of  fact  there  was  any  waiver  or  modification. 

Under  the  principles  and  authorities  already  refer- 
red to,  and  in  view  of  the  fact  that  there  was  abundant 
evidence  upon  which  the  jury  miffht  have  found  a 
breach  of  the  warranty  in  case  there  was  no  waiver  or 
modification  of  it,  this  charge  cannot  be  sustained. 

The  policy  was  for  a  voyage  from  Newark,  N.  J.,  to 
St.  Johns  River,  Florida,  with  privilege  of  port  or  ports 
on  the  way.  Under  the  privilege  thus  accorded  it  was 
not  strictly  necessary  that  the  vessel,  in  point  of  con- 
struction, repairs,  and  equipment,  should  be  sea  worth  j' 
for  the  whole  voyage  as  a  continuous  trip.  The  cases 
cited  by  the  learned  counsel  for  the  defendant  do  not 
go  to  this  extent,  for  Taylor  v.  Lowell  (3  Mass.  331), 
and  Merchants'  Ins.  Co.  v,  Clapp  (11  Pick,  56),  did  not 
involve  the  question  ;  in  Fontaine  v.  Phoenix  Ins.  Co. 
(10  Johns.  68),  there  was  no  liberty  clause  ;  in  Moses 
t.  Sun  Mutual  Ins.  Co.  (1  Duer^  159),  the  decision  was 
placed  upon  the  ground  that  there  was  no  evidence  of 
any  loss  against  which  the  defendants,  by  the  just  con- 
struction of  the  policy,  undertook  to  indemnify  the 
assured  ;  and  the  view  expressed  in  Kettell  v.  Wiggin 
(13  Mass.  67),  that  the  vessel,  insured  from  Gibraltar 
to  the  United  States,  with  liberty  to  touch  at  the  Cape 
de  Yerd  Islands,  should  have  been  sufficiently  found 
at  Oibraltar  to  enable  her  to  stay  and  load  at  the  Isle 
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of  May,  withont  depending  upon  procaring  provisions 
there,  must  be  read  in  connection  with  the  fact  that 
the  liberty  clause  in  that  case  authorized  the  vessel  to 
touch  at  said  island  for  salt  only. 

The  plaintiff  was  bound,  however,  to  prove  that  the 
vessel,  in  point  of  construction,  repairs  and  equipment, 
was  in  all  respects  competent,  under  the  privilege  ac- 
corded to  her  to  use  a  port  or  ports  on  the  way,  to  con- 
tinue and  complete  the  voyage  so  insured,  and  to 
encounter  all  the  ordinary  perils  and  dangers  of  it  with 
safety.  Upon  his  own  showing  it  appeared  that  the 
proposed  voyage  ran  along  a  dangerous  coast,  along 
which  the  gales  are  apt  to  be  sudden  and  severe,  and 
the  sea  is  apt  to  get  up  high  in  a  very  short  time,  and 
the  currents  run  y[it^  the  wind,  and  that  a  vessel  over- 
taken by  a  storm  on  certain  parts  of  that  coast  is  likely 
to  find  it  difficult  and  hazardous  to  get  into  a  harbor 
or  inlet.  It  was  for  the  dangers  of  such  a  voyage,  in- 
clusive of  the  risk  incident  thereto  that  in  case  of  a 
storm  the  vessel  might  not  be  able  to  reach  a  harbor, 
that  the  vessel,  in  the  absence  of  a  waiver  or  modifica- 
tion, had  been  warranted  seaworthy. 

The  description  of  the  vessel  in  the  policy  as  **  the 
steamboat  Novelty ^'^^  is  not  of  itself  evidence  of  a  par- 
tial waiver  or  modification  of  the  warranty,  nor  does  it 
become  such  evidence  when  taken  in  connection  with 
the  further  fact  that  the  vessel  was  built  for  sound  and 
inland  navigation,  for  notwithstanding  the  latter  fact 
she  might  have  been  originally  built  so  exceptionally 
Btrong  as  to  be  fit  for  the  proposed  voyage,  or  she 
might  have  been  rendered  sufficiently  strong  for  the 
occasion.  Nor  is  notice  to,  or  knowledge  in,  the  com- 
pany sufficient  jper  55.  All  these  matters  constituted 
only  circumstances  to  be  considered  by  the  jury  in  con- 
nection with  the  other  facts  of  the  case  bearing  upon  the 
same  point.  Upon  the  whole  case  the  question  of  par- 
tial waiver  or  modification  of  the  warranty  was  one  of 
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fact,  and  it  was  error  to  take  it  from  the  jury,  and  to 
charge  them  that  the  obligation  to  prove  seaworthiness 
was  modified  by  the  fact  that  she  was  known  to  have 
been  built  for  sound  and  inland  navigation,  and  that, 
except  as  to  the  engines,  the  Newark  Transportation 
Company  was  only  bound  to  make  her  equal  in  sea- 
worthiness to  the  average  of  vessels  navigating  the 
Sound  and  inland  waters. 

As  the  error  referred  to  necessitates  a  new  trial,  it 
is  unnecessary  to  consider  the  other  questions  presented 
by  the  appeal. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Curtis,  Ch.  J.,  concurred. 


W.    LEA    ROBERTS,    Respondent,    v.    FRANK 

LESLIE,  Appellant. 

L   Causes  of  action. 

1.  Election  between,  compbllinq. 
(a)  When  a  complaint  coDtains  two  causes  of  aetiony  resting  upofi 
substantially  the  same  facts,  in  one  of  which  the  defendant  is 
sought  to  be  made  liable  in  one  character,  and  in  the  other  in 
another  character,  a  case  is  presented  where  a  motion,  made  at 
the  trial,  to  compel  an  election,  should  be  granted. 
1.  New  trial  on  ground  of  refusal  to  grant  tht  motion. 

As  llic  granting  or  denying  the  motion  rests,  to  a  large 
extent,  in  the  discretion  of  the  trial  judge,  a  new  trial  tcill 
not  he  grantetl  for  a  particular  exercise  of  that  discretion, 
unless  it  clearly  appears  that  the  appellant  was  materially- 
prejudiced  by  it. 

1.  Material  pr^udice  caused,  when. 

When  the  number  of  plaintiflTs  claims  is  by  him 
augmented,  and  thereby  the  issues  enlarged  beyond 
the  real  facts,  and  the  claims  themselves  are  of  a 
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character  which  show  that  defendant  had  no  per- 
sonal knowledge  of  them,  and  (even  if  an  election 
had  been  compelled,  as  prayed  for)  the  remaining 
claims  would  still  have  represented  separate  and  dis- 
tinct transactions,  each  having  occurred  at  a  diiferent 
time,  and  involving  a  different  amount,  some  of  the 
transactions  being  renewals  of  preceding  ones,  and 
having  to  be  traced  back  to  their  proper  origin ;  but 
nevertheless  being  capable  of  classification  under 
three  distinct  heads;  a  refusal  to  compel  an  election 
and  a  refusal  to  require  the  jury  to  answer  specific 
questions  as  to  each  separate  cause  of  action,  coupled 
with  a  charge  by  which  the  jury  was  instructed  to  con- 
sider all  the  causes  of  action  as  so  many  independent 
claims,  must  necessarily  have  had  the  effect  of  greatly 
embarrassing  the  defendant  in  defending  himself. 
IL  JkUor,  dUeharge  of, 

1.   BT  creditor  DfcALTNO  WITH  SECURITIES. 

(a)  A  loan  was  made  by  R.  to  L.,  at  his  request,  upon  promissory 
notes  of  third  parties.  Before  they  matured  they  were  surren- 
dered by  R.  to  W.,  and  in  place  of  them  R.  took  from  W.  a 
chattel  mortgage  on  his  property  (which  he  afterwards  fore- 
closed), and  a  policy  of  insurance  on  his  life,  in  addition  to  a 
previous  policy  on  his  (W.'s)  life,  held  by  him,  R.  The  loan 
was  originally  procured  by  W.,  acting  as  the  agent  of  L.,  who, 
it  was  claimed,  as  such  ugent,  indorsed  the  notes  to  R. ;  but  at 
the  time  of  the  surrender  of  the  notes,  W.'s  agency  and  his  au- 
thority, whatever  it  may  have  previously  been,  had  come  to  an 
end.     The  surrendered  notes  never  came  to  defendant's  hands. 

Held, 

that  L.  was  discharged  from  liability,  whether  he  be  regarded 

as  a  loanee  or  as  an  indorser. 
(9)  R.  held  three  notes  made  by  one  Williams  to  the  order  of  L., 
and  indorsed  L.  per  Heury  White.  Henry  White  had  been  in 
fhe  employ  of  L.,  and  it  was  claimed  that  he  had  authority 
from  L.  to  indorse  these  notes.  After  White  had  been  dis- 
charged by  L.,  R.  came  with  these  notes  to  L.,  who  denied  his 
liability.  Tlie  matter  was  compromised  by  a  renewal  of  the 
notes;  two  of  the  renewal  notes  L.  indorsed  unconditionally; 
the  third  he  indorsed  without  recourse.  When  this  third  note 
came  due  it  was  not  protested,  but  was  taken  up  by  Williams, 
he  giving,  in  lieu  of  it,  his  note  to  the  order  of  R.  at  three 
months. 
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Held, 
L.  was  not  liable  upon,  or  by  reason  of,  said  third  note. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  February  2,  1880. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury  for  $4,159.61,  and 
from  the  order  denying  a  motion  for  a  new  trial  on  the 
judge's  minutes. 

Thomas  Darlington^  attorney,  and  Malcolm  Camp- 
bell,  of  counsel,  for  the  appellant. 

Sheldon  &  Brown,  attorneys,  and  D.  O.  Brown,  of 
counsel,  for  the  respondent. 

By  the  Court. — Freedman,  J. — This  is  an  appeal 
from  the-  judgment,  and  from  the  order  denying  de- 
fendant's motion  for  a  new  trial. 

The  defendant,  at  the  times  mentioned  in  the  com- 
plaint, and  for  several  years  prior  thereto,  was  the  pub- 
lisher and  proprietor  of  a  number  of  illustrated  journals 
published  in  the  city  of  New  York  and  containing 
advertisements. 

Henry  White,  as  an  employee  of  the  defendant, 
had  charge  of  the  advertising  department.  He  kei)t .. 
bank  account  in  his  own  name,  to  which  all  the  collec- 
tions for  advertising  were  transferred,  and  every  week 
he  handed  to  the  cashier  of  the  defendant  his  check 
drawn  against  said  account,  and  representing  not  the 
amount  actually  collected,  but  a  certain  round  sum. 
A  large  proportion  of  the  advertising  was  settled  for 
by  taking  short  notes  from  the  advertisers,  and  these, 
White,  for  years  prior  to  the  time  in  question,  had 
been  in  the  habit  of  indorsing  and  getting  discounted. 
Their  proceeds  he  turned  over  weekly  to  the  defendant 
in  the  manner  stated. 
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The  plaintiff  was  on  friendly  terms  with  the  defend- 
ant during  that  period.  He  visited  him  frequently 
both  at  his  house  and  place  of  business,  wrote  for  his 
publications,  and  received  pay  therefor.  The  only 
notice  plaintiff  ever  gave  to  the  defendant  that  he  was 
doing  this  discount  business,  was  in  1871,  when  he 
asked  the  defendant  whether  he  was  aware  of  that  fact. 
The  defendant  answered  that  he  was  not,  and  knew  of 
no  occasion  for  it ;  but  in  conclusion  he  said :  "  So  far 
as  any  paper  given  you  through  White  is  strict  busi- 
ness paper,  I  will  see  it  paid."  There  was  evidence 
that  for  many  years  prior  to  1874,  White  also  received 
advertisements  for  papers  other  than  those  of  the -de- 
fendant, though  he  only  canvassed  or  solicited  for  the 
defendant's  papers,  and  that  in  consequence  thereof 
lie  received  notes  which  had  no  connection  with  de- 
fendant's business,  and  which  he  also  got  discounted 
in  the  same  manner  and  through  the  same  channels  as 
defendant's  business  paper. 

The  plaintiffs  claim  against  the  defendant  as 
pleaded,  consists  of  fourteen  distinct  causes  of  action. 
Upon  the  trial  it  appeared  that  each  of  them  was 
founded  upon  some  transaction  not  with  the  defend- 
ant personally,  but  with  White,  and  the  question 
therefore  in  every  instance  was  whether  the  particular 
transaction  complained  of  occurred  in  the  course  of 
defendant's  business  as  carried  on  through  White,  or 
whether  it  was  an  individual  transaction  on  the  part  of 
White  ;  or,  in  other  words,  whether  or  not  White  bad 
authority,  express,  implied  or  apparent,  to  bind  the 
defendant.  It  further  appeared  conclusively  at  the 
close  of  plaintiff's  testimony,  that  the  plaintiff  in  no 
aspect  of  the  whole  litigation  had  fourteen  causes  of 
action. 

The  eighth  cause,  pleaded  as  a  loan,  was  shown  to 
rest  upon  substantially  the  sai^e  facts  which  were  re- 
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lied  on  to  establish  the  first,  in  which  the  defendant  was 
charged  as  indorsee  of  a  promissory  note. 

So  the  second  and  seventh,  the  third  and  sixth, 
and  the  fourth  and  fifth,  were  respectively  shown 
to  have  their  foundation  in  substantially  the  same 
facts. 

Defendant's  counsel  thereupon  moved  that  the 
plaintiff  be  compelled  to  elect  upon  which  he  would  rely, 
but  the  motion  was  denied  and  defendant  duly  ex- 
cepted. The  motion  was  renewed  at  the  close  of  the 
testimony,  on  both  sides,  and  again  denied  against  de- 
fendant's exception.  Defendant  then  requested  that 
the  jury  be  required  to  answer  specific  questions  as  to 
each  separate  cause  of  action,  which  request  was  re- 
fused, and  to  which  refusal  he  excepted.  The  case  was 
finally  submitted  to  the  jury  under  a  charge  by  which 
they  were  instructed  as  to  the  necessity  of  proof  on 
the  part  of  the  plaintiff  as  to  the  authority  of  White, 
but  by  which  they  were  also  instructed  to  consider  the 
fourteen  causes  of  action  as  so  many  independent 
claims,  and  under  this  charge  the  jury  rendered  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $4,159.61. 

Of  this  disposition  of  the  issues  the  defendant  may 
justly  complain. 

The  style  of  pleading  adopted  by  the  plaintiff  in 
this  case  is  wholly  unauthorized  by  the  Code.  Under 
the  former  practice  the  object  of  inserting  two  or  more 
counts  in  one  declaration,  where  there  was  in  fact  bat 
one  cause  of  action,  was  to  guard  against  an  insufficien  t 
statement  of  the  case,  where  a  doubt  existed  as  to  the 
proper  mode  of  declaring,  and  to  provide,  if  possible, 
against  a  variance  between  the  pleadings  and  the  proof 
on  the  trial.  The  Code,  by  providing  that  amendments 
for  the  correction  of  insufficient  pleadings  shall  be  lib- 
erally allowed,  not  only  renders  this  practice  unneces- 
sary, but  it  expressly  requires  the  pleading  of  a  cause 
of  action  to  be  reduced  to  a  plain  and  concise  statement 
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of  the  facts  constituting  the  cause  of  action,  without 
xmnecessary  repetition.  The  plaintiff  is  no  longer  re- 
quired to  characterize  his  action  by  any  particular  ap- 
pellation or  averment.  All  he  has  to  do  is,  to  set  forth 
the  facts  upon  which  he  relies  and  let  them  speak  for 
themselves,  and  this  he  is  required  to  do  without  un- 
necessary repetition.  The  object  is  to  secure  singleness 
and  unity  in  the  issue. 

The  motion  to  compel  an  election  should  therefore 
have  been  granted,  and  in  the  submission  of  the  re- 
maining causes  to  the  jury  at  least  a  proper  classifica- 
tion should  have  been  observed.  But  as  these  were 
matters  resting,  to  a  large  extent,  in  the  discretion  of 
the  trial  judge,  a  new  trial  will  not  be  granted  for  a 
j)articular  exercise  of  that  discretion,  unless  it  clearly 
appears  that  the  appellant  was  materially  prejudiced 
by  it.  The  case  was  a  peculiar  and  difficult  one  to  sub- 
mit to  a  jury.  It  really  should,  by  agreement  of  par- 
ties, have  been  tried  by  a  referee.  Not  only  had  the 
plaintiff  augmented  the  number  of  his  claims,  and  thus 
enlarged  the  issues  beyond  the  real  fact,  but  the  claims 
themselves  were  of  a  character  which  showed  that  the 
defendant  had  no  personal  knowledge  concerning  them. 
Even  if  an  election  had  been  compelled,  as  prayed  for, 
the  remaining  claims,  properly  sifted,  would  still  have 
represented  separate  and  distinct  transactions,  each 
having  occurred  at  a  different  time  and  involving  a 
different  amount.  Some  of  these  transactions  were  re- 
newals of  preceding  ones,  and  they  had  to  be  traced 
back  to  their  proper  origin.  They  could  have  been 
classified,  however,  as  follows  : 

1.  Claims  founded  on  commercial  paper,  on  which 
White  had  used  the  signature  ^' Frank  Leslie,  per 
Henry  White ;" 

2.  Claims  founded  on  paper  puri)orting,  on  its  face, 
to  represent  individual  transactions  of  White,  and  bear- 
ing only  his  individual  name ;  and, 

Vol.  XIV.— 6 
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3.  Claims  founded  on  loans  made  to  White. 

The  bare  statement  of  these  facts,  without  going^ 
farther,  shows  that  the  denial  of  the  motion  to  compel 
an  election,  and  the  submission  of  the  case  to  the  jury 
in  the  manner  in  which  it  was  submitted,  must  neces- 
sarily have  had  the  effect  of  greatly  embarrassing  the 
defendant  in  defending  himself. 

But  it  is  not  necessary  to  dispo^se  of  the  appeal 
solely  upon  that  ground. 

Defendant  also  moved  at  the  close  of  plaintiff* 
evidence  for  a  nonsuit  as  to  each  cause  of  action,  and 
at  the  close  of  tlie  whole  testimony  he  moved  for  the 
direction  of  a  verdict  upon  each  cause  in  his  favor,  on 
the  ground  that  the  plaintift  had  wholly  failed  to  es- 
tablish White's  authority  to  bind  the  defendant  in  any 
of  the  transactions.  These  motions  were  denied,  and 
the  defendant  duly  excepted.  The  exceptions  thus 
taken  bring  up  for  review  the  sufficiency,  as  matter  of 
law,  of  the  testimony  adduced  on  the  part  of  the  plaint- 
iff in  support  of  each  cause  of  action,  and  after  a  care- 
ful examination  of  such  testimony  I  am  of  the  opinion 
that  the  learned  judge  below  erred,  aside  from  the 
causes  already  referred  to,  in  denying  the  motions  as  to 
the  tenth,  twelfth,  and  thirteenth. 

The  tenth  cause,  according  to  the  complaint,  is 
founded  upon  a  loan  of  $1,895.64,  alleged  to  have  been 
made  to  the  defendant,  at  his  request,  in  1874,  upon 
certain  promissory  notes.  The  testimony  shows  that 
some  of  these  notes  were  indorsed  to  the  plaintiff,  by 
White,  in  defendant's  name,  that  others  bore  only  the 
individual  indorsement  of  White,  and  that  before  they 
matured  they  were  surrendered  by  the  plaintiff  to 
White.  This  occurred  after  White  had  been  dis- 
charged from  defendant's  employ,  and  his  authority, 
whatever  it  may  have  previously  been,  had  come  to  an 
end.  The  notes  so  surrendered  never  came  to  defend- 
ant's hands.    In  place  of  them  the  plaintiff  took  a 
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chattel  mortgage  on  White's  furniture,  library,  &c., 
for  $2,000,  which  he  af te^jwards  foreclosed,  and  a  policy 
of  insurance  on  White's  life  for  $2,000,  in  addition  to  a 
policy  for  a  like  amount  then  already  held  by  him. 
This  was  a  transaction  wholly  unauthorized  by  the  de- 
fendant and  in  nowise  connected  with  his  business. 
If  the  defendant  was  liable  either  as  indorser  or  as  for 
a  loan  on  the  notes,  he  had  a  right  to  insist  upon  the 
preservation  of  his  remedy  over  against  the  makers, 
which  was  lost  by  their  surrender,  and  in  consequence 
of  which  he  was  discharged.  If  he  was  not  originally 
liable,  he  could  not  be  made  so  by  that  transagtion. 

As  to  the  twelfth  cause :  The  complaint  alleges  a 
note  by  J.  David  Williams,  and  indorsed  by  the  de- 
fendant, also  protest  and  notice.  The  testimony  shows 
that  originally  there  were  three  notes  by  the  same 
maker,  payable  to  the  order  of  Frank  Leslie,  and  in- 
dorsed, *' Frank  Leslie,  per  Henry  White."  After 
the  discharge  of  White,  the  plaintiff,  with  these  notes 
and  others,  called  upon  the  defendant,  who  denied  his 
liability.  The  matter  was  compromised  between  them 
by  a  renewal  of  the  notes,  two  of  which  the  defendant 
indorsed  unconditionally,  and  the  third  of  which  he 
indorsed  "  without  recourse."  The  plaintiff  accepted 
these  renewals,  and  the  twelfth  cause  of  action  is 
founded  upon  the  note  so  indorsed  without  recourse. 
-When  that  note  became  due,  it  was  not  protested,  but 
was  taken  up  by  Williams,  he  giving  in  lieu  of  it  his 
note  to  the  order  of  the  plaintiff  at  three  months.  This 
last  note  was  the  one  admitted  in  evidence  under  ex- 
ception. The  plaintiff  did  not  pretend  to  hold  or  own 
the  one  which  the  defendant  had  indorsed.  If  he  did 
hold  it,  he  could  not  recover  on  it,  because  the  indorse- 
ment was  without  recourse,  and  even  if  that  had  not 
been  the  case,  the  defendant  was  discharged  as  in- 
dorser by  the  plaintiff's  acceptance  of  the  note  of  the 
maker  on  time. 


84      CAMERON  «.  EQUITABLE  LIFE  ASSURANCE   SOCIETY. 

I 

__^^^mmmi^—    —  -  I  II  I  I  -  _  ~ — 

Statement  of  the  Case. 

As  to  the  thirteenth  caase :  This  is  founded  upon  a 
loan  of  $280,  alleged  to  have  been  made  to  White,  Oc- 
tober 10,  1874,  but  is  the  same  transaction  set  forth  in 
the  eleventh  cause,  as  a  loan  of  $243.60.  The  evidence 
in  support  of  both  these  causes  consists  of  a  due  bill 
dated  October  10,  1874,  and  signed  by  Henry  White  in 
his  individual  name  for  $280,  on  account  of  notes  to  be 
delivered ;  which  amount,  on  November  14,  1874,  wds 
reduced  by  a  credit  to  $243. 60. 

It  has  also  been  urged  that  the  testimony  was  clearly 
insufficient  to  carry  the  case  to  the  jury  as  to  the  causes 
remaining  to  be  considered  ;  with  the  exception,  how- 
ever, of  the  first,  second,  third,  fourth,  and  eleventh. 
But  as  the  errors  already  noticed  necessitate  a  new  trial, 
because  it  cannot  be  ascertained  with  certainty  how  the 
verdict  was  made  up,  it  is  not  necessary  to  decide  the 
point  or  express  any  opinion  upon  it. 

The  judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event. 

CiTBTis,  Oh.  J.,  concarred. 


CHARLES  A.  CAMERON,  Respondent,  v.  THE 
EQUITABLE  LIFE  ASSURANCE  SOCIETY  OF 
THE  U.  S.,  Appellant. 

I.  Appeal /ram  interlocutory  judgment. 
1.  Dismissal  of. 
(a)  After  an  appeal  from  a  final  judgment  entered  upon  an  inter- 
locutory one  (no  appeal  having  previously  been  taken  from  the 
interlocutory  judgment)  had  been  dismissed,  an  appeal  was, 
on  December  4,  1870,  taken  from  the  interlocutory  judgment 
which  had  been  entered  March  14,  1879.  On  motion  this  ap 
peal  was  dismissed. 
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H.  Final  judgment  entered  on  interlocutory  one, 

1.  Opening  so  as  to  permit  defendant  to  answer. 
(a)  Defendant  had  lost  his  right  to  review  the  interlocutory  judg- 
ment by  not  properly  appealing. 
1.  Motion  to  open  final  judgment  and  allow  an  answer  on  the 
ground  that  such  right  of  review  had  been  lost  through 
mistake  is  denied. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 
Alexander  &  Oreeriy  for  the  appellant. 
ChriToball  &  Turrtbull^  for  the  respondent. 

This  action  was  brought  for  the  conversion  of  an  in- 
surance policy.  The  defendant  demurred  to  the  plaint- 
iff s  complaint  The  demurrer  was  overruled,  and  an 
order  to  that  effect,  giving  leave  to  the  defendant  to 
answer,  was  entered  September  10,  1878.  Defendant 
did  not  answer,  but  api)ealed  from  this  order  oven*ul- 
ing  the  demurrer.  .  This  api)eal  was,  however,  not  im- 
mediately brought  up.  Subsequently  the  plaintiff 
moved  for  judgment,  and  thereupon,  on  March  14, 1879, 
a  judgment  for  damages  was  entered,  directing  that  the 
damages  should  be  assessed  by  a  sheriff^ s  jury.  The 
inquisition  was  taken,  and  upon  it  and  the  other  pro- 
ceedings, final  judgment  was  entered  by  the  clerk  on 
March  31,  1879,  for  $5,626.96.  Prom  this  final  judg- 
ment the  defendant  appealed  to  the  general  term,  and 
this  appeal  from  the  final  judgment,  and  also  the  ap- 
I)eal  from  the  order  overruling  the  demurrer,  were 
brought  on  for  hearing  at  the  general  term  of  May, 
1879. 

The  general  term  rendered  a  decision  at  the  Novem- 
ber term  of  1879,  dismissing  the  appeal  from  the  order 
overruling  rhe  demurrer,  and  deciding  that  the  appeal 
from  the  final  judgment  brought  up  nothing  for  review, 
as  the  notice  of  appeal  contained  no  notice  that  any 
intermediate  order  or  interlocutory  judgment  would  be 
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reviewed,  and  affirming  the  final  judgment.  Opinion 
by  Speib,  J.  (45  N.  Y.  Super.  Gt.  628). 

Subsequently,  on  December  4,  1879,  the  defendant 
served  a  notice  of  appeal  from  the  interlocutory  judg- 
ment of  March  14,  1879 ;  and  also  made  a  motion  at 
special  term  to  set  aside  the  final  judgment  and  allow 
the  defendant  to  answer,  on  the  ground  that  by  the 
mistake,  inadvertence,  and  excusable  neglect  of  the 
defendant's  counsel,  the  defendant  had  lost  his  right  of 
appeal.  The  judge,  at  special  term,  referred  the  parties 
to  the  general  term.  At  the  general  term  of  this  coicrt, 
held  in  January,  1880,  the  appeal  from  the  interlocu- 
tory judgment  was  heard,  and  also  the  motion  of  the 
defendant  to  set  aside  the  final  judgment  on  ground  of 
mistake  of  counsel.  The  plaintiff,  at  the  same  general 
term,  moved  to  dismiss  the  appeal  from  the  interlocu- 
tory judgment. 

Decision  was  rendered  in  March,  1880,  denying  the 
motion  of  the  defendant,  and  dismissing  the  appeal 
from  the  interlocutory  judgment. 


No  opinion  written. 


MAEGARET  SMITH,  RESPONDEirr,  v.  THE  BRIT- 
ISH AND  NORTH  AM.  R.  M.  S.  PACKET  CO., 
Appellant. 


Negligence^  liabilUy  of  earriers  of  poMengers  for — intervening  eatues 

of  injury. 

While  the  plaintiff,  a  passenger  in  one  of  defendant's  ships,  was 
lying  in  her  berth,  the  tier  of  berths  above  suddenly  gave  way, 
and  tilted  down  towards  her,  causing  great  noise  and  confusion; 
immediately  after,  and  before  she  had  recovered  self-possession,  the 
steward  of  the  ship  pulled  her  from  the  berth  and  tried  to  set  her 
upon  her  feet;  before  she  was  free  from  his  control  and  firmly 
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OD  foot,  the  ship  made  •  lurch  which  sent  her  alon^;  the  floor, 
against  the  door  on  the  other  side,  and  back  to  the  floor,  thereby 
causing  her  severe  injury.  The  negligence  pleaded  was  the  defeeti'oe 
construetion  of  the  'berths, 
Mddy  that  it  was  the  duty  of  defendant,  as  a  common  carrier  of 
passengers,  to  use  the  utmost  care  and  foresight  in  the  mainte- 
nance and  construction  of  said  berths;  that  the  falling  of  said  tier 
was  presumptive  evidence  of  negligence  on  defendant's  part;  that 
from  the  time  of  the  falling  thereof  to  the  time  of  the  injury  of 
plaintiff,  there  was  a  continuous  and  connected  series  of  occurrences 
induced  or  caused  by  the  falling,  and  the  plaintiff  never  having  been 
placed  in  a  position  where  she  must  herself  bear  tlie  risk  of  the 
motion  of  the  vessel,  having  been  deprived  of  her  bodily  power  to 
protect  herself  by  the  act  of  defendant's  agent,  the  defendant  is 
liable  for  the  injuries  so  suffered  by  her. 

•  

Before  Sedgwick,  Speir  and  Freedman,  J  J. 

Decided  April  5,  1880. 

Appeal  from  judgment  and  from  order  denying  mo- 
tion for  new  trial.  The  action  was  for  damages,  for  in- 
jury alleged  to  have  been  caused  by  the  negligence  of 
defendant  to  plaintiff,  while  she  was  a  passenger  on 
the  defendant's  steamer. 

The  facts  appear  in  the  opinion  of  the  court. 

Lordj  Day  <6  Lord,  attorneys,  Oeorge  D.  Lord,  of 
oounsel,  for  appellant. 

Hetiry  Stanton,  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  use  of  ordi- 
nary skill,  and  of  materials  of  ordinary  strength,  would 
enable  the  builder  of  the  structure  that  was  meant  to 
uphold  the  berths,  to  make  it  secure  against  the 
strains  and  shocks  of  a  sea  of  not  extraordinary  vio- 
lence. These  means  of  this  security  being  at  the  com- 
mand of  the  owners  of  the  steamship,  the  law  presumes 
that  there  was  negligence,  when  the  berths  fell.  The 
circumstances  did  not  appear  to  be  extraordinary,  and 
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the  presumption  is,  that  the  proper  means  had  not 
been  used. 

If  these  propositions  may  not  be  placed,  although  I 
think  they  may,  upon  common  knowledge,  the  testi- 
mon}^  of  the  skilled  workmen  shows  that  it  would 
not  have  required  unusual  means  to  prevent  an  acci- 
dent of  the  kind. 

There  being  a  presumption  of  negligence,  the  de- 
fendants were  bound  to  show,  by  credible  and  conclu- 
sive testimony,  that  there  was  no  negligence.  I  do  not 
think  they  accomplished  this.  Their  evidence  as  to 
the  general  plan,  or  the  sections  in  general,  may  have 
been  satisfactory  enough,  but  there  was  no  decisive 
evidence  that  this  particular  section  was  built  in  a 
proper  way,  or  in  accordance,  in  its  details,  with  the 
general  plan.  It  was  not  shown  that  the  particular 
section  had  been  suspected,  before  the  accident.  The 
carpenter  and  steward  were  dead,  but  that  did  not 
make  it  impossible  to  show  by  others,  that  the  section 
had  not  been  repaired  in  any  part,  and  that  its  several 
parts  still  remained  unbroken  and  secure.  If  the 
length  of  the  platform  made  its  bearing  upon  the  run- 
ner secure,  or  if  the  runners  had  not  been  worn  down, 
that  could  have  been  proved.  It  was  at  that  point 
that  there  was.a  deficiency.  If  the  platform  were  too 
short,  and  the  runners  broken,  ordinary  use  would 
probably  work  the  platform  too  much  to  one  side,  or  a 
spring  of  the  platform  in  ordinary  use  or  from  a  sudden 
motion  of  the  vessel,  would  bring  the  end  of  the  plat- 
form outside  of  the  runners.  These  were  things  .that 
a  jury  should  consider,  and  their  verdict  is  conclusive. 

The  learned  counsel  for  the  appellants  maintained, 
by  an  able  argument,  that  the  falling  of  the  berths  was 
not  the  proximate  cause  of  the  plaintiff's  injuries.  The 
counsel  admitted  that  this  point  must  be  examined  on 
the  view  of  the  facts  most  unfavorable  to  the  defend- 
ants.    The  testimony  allows  this  construction:    the 
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plaintiff,  while  lying  in  her  berth,  was  alarmed  by  the 
screams  of  women  about  her,  and  for  the  moment 
thought  that  the  ship  was  going  down.  She  did  not 
immediately  perceive  what  was  the  fact,  that  the  plat- 
form above,  that  held  five  berths  about  two  and  one- 
half  feet  overhead,  had  been  tilted  down  towards  her. 
At  once,  before  she  had  regained  self-possession,  the 
steerage  steward  piilled  her  out  of  her  berth,  and  tried 
to  set  her  on  her  feet.  The  counsel  claims  that  the 
evidence  incontrovertibly  shows  that  he  succeeded,  and 
did  set  her  so  safely  on  her  feet,  and  that  she  had  com- 
plete control  of  her  body.  But  the  facts  allowed  the 
Inference  that  she  was  not  firm  upon  her  feet,  or  free 
from  the  control  of  the  steward,  when  the  ship  made  a 
lurch  or  pitch  that  sent  her  along  the  floor  against  the 
door  on  the  other  side,  from  which  she  was  thrown  off 
to  the  floor.  The  only  injury  she  received  was  from 
her  being  knocked  against  the  door  and  the  floor. 

The  argument  is  that  the  consequences  of  the  falling 
of  the  berth  had  come  to  an  end,  and  the  plaintiff  was 
in  safety,  when  an  independent  set  of  acts  began,  and 
if  the  defendant  might  be  responsible  for  the  last,  the 
complaint  makes  no  claim  of  that  kind.  I  am  convinced 
that  the  facts  of  the  case  show  that  from  the  time  the 
berth  fell  there  was  a  continued  and  connected  series  of 
occurrences  to  the  time  of  the  injury,  induced  or  caused 
by  the  falling.  The  plaintiffs  being  removed  from  the 
threatening  situation,  under  the  fallen  berths — whether 
to  place  her  in  safety  or  for  the  purpose  of  setting  the 
berths  in  orderr— was  a  natural  and  probable  result  of 
the  falling  berth,  and  from  that  time  her  position 
was  the  result  of  the  negligence  of  defendant.  She 
never  was  placed  in  a  position  where  she  must  bear  the 
risks  of  the  motion  of  the  vessel,  for,  by  defendant's 
acts,  she  was  deprived  of  her  bodily  power  to  protect 
herself.  Her  being,  by  the  act  of  the  defendant's 
agent,  placed  in  a  situation  which  exposed  her  to  in- 
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jury,  from  matters  for  which,  by  themselves,  the  de- 
fendant would  not  be  liable,  is  a  legal  groand  of  action 
(Sheridan  v.  Brooklyn  City  &  N.  R.  R.  Co.,  36  JST.T. 
39). 

It  is  not  denied  that  the  law  imposes  upon  the  car- 
rier of  passengers  the  duty  of  carrying  them  safely,  so 
far  as  human  skill  and  foresight  can  go  (Carroll  v. 
Statenlsl.  R.  R.  Co.,  68  W.  T.  133),  or  to  the  utmost 
care  and  diligence  of  very  cautious  persons  (Maverick 
V.  Eighth  Ave.  R.  R.  Co.,  36  Id.  381,  and  the  cases 
there  cited).  It  is  claimed  that  this  rule  is  applicable 
only  to  such  portion  of  the  carrier's  arrangements  or 
machinery  as  expose  passengers  to  dangers  peculiar  to 
the  voyage  or  passage,  and  not  to  such  as  involve  dan- 
gers that  the  passenger  would  be  exposed  to,  in  ordi- 
nary situations,  in  the  common  affairs  of  life.  In  this, 
however,  it  is  my  judgment  that  the  structure  did  ex- 
pose passengers  in  berths  to  peculiar  and  unusual  dan- 
gers. It  was  new  in  design,  and  intentionally  planned 
by  the  defendants  to  increase  their  profits  by  holding 
a  large  number  of  sleeping  people.  The  ordinary  con- 
struction of  beds  or  cots  used  on  land  was  departed 
from,  and  in  its  stead  loose  and  changeable  parts  were 
employed.  This  new  plan  was  directly  subject  to  the 
irregular  motions  of  the  ship  and  also  to  the  unusual 
incidents  of  a  number  of  people  sleeping  upon  the 
berths.  The  court  did  not  commit  error,  therefore,  in 
charging  *'  that  it  was  the  duty  of  the  defendants  to 
use  the  highest  degree  of  care  and  skill,  according  to 
the  nature  of  their  business,  in  the  providing  of  safe  and 
suitable  means  of  transportation  and  accommodation  for 
these  passengers,  and  in  guarding  against  all  injuries  to 
them,  from  whatever  cause,  and  which  might  naturally, 
and  according  to  the  usual  course  of  things,  be  expected 
to  occur." 

The  court  did  not  charge  that  the  defendants  were 
liable  for  the  injuries  a  passenger  might  suffer  from  the 
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rolling  and  pitching  of  the  ship.  His  charge  was  that 
if  the  negligence  of  defendants  exposed  the  plaintiff  to 
injury  from  the  rolling  and  tossing,  the  defendants 
were  liable.    I  think  this  is  correct. 

An  examination  of  other  exceptions  show  that  they 
are  not  valid,  but  they  do  not  require  a  detailed  state- 
ment. 

Judgment  and  order  affirmed,  with  costs. 

Speir  and  Freedman,  JJ.,  concurred. 


SERAPIO  ARTEAGA,   Appellant,   v.    WILLIAM 
C.  CONNER,  Sheriff,  et  al.,  Respondents. 

Sheriff— liaSbiilUy  of,  as  JwU  for  defendant  arrested  in  civil  action — 
right  to  re-arrest  defendant, — False  imprisonment. 

The  provision  of  section  201,  Code  of  Procedure,  making  the  sheriff 
liable  as  bail  for  a  party  arrested  in  a  civil  action  **  if  bail  be  not 
given  or  just^fied,^'^  must  be  construed  as  meaning,  if  bail  be  uot 
given,  or  do  not  justify  cu  provided  by  the  law  and  practice  of  the 
proceeding  toward  jiistification,  provided  in  the  foregoing  sections. 

Consequeutly,  if  the  plain  tiff  ^s  attorney  consent  to  a  postponement 
of  the  justification  of  defendant's  sureties,  though  for  an  indefinite 
time,  the  sheriff  is  not  liable  as  bail,  and  has  no  right  to  re-arrest 
the  defendant,  until  an  actual  default  has  been  made  by  the  sureties, 
and  no  mere  lapse  of  time  will  give  him  this  right.  In  case  of  such 
re-arrest,  before  default,  proof  of  notice  by  the  sheriff  to  the  defend- 
ant that  he  would  expect  the  undertaking  to  be  approved  of  at  once 
by  the  judge,  on  justification,  or  by  the  plaintiff^s  attorney,  affords 
no  defense  to  an  action  for  false  imprisonment,  nor  does  ignorance 
of  the  existence  of  the  stipulation  postponing  justification  constitute 
A  defense. 

Before  Sedgwick,  Speir  and  Freedman,  J  J. 

Decided  ApHl  5,  1880. 
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Appeal  from  judgment  entered  upon  the  verdict  of 
jury,  in  favor  of  defendants,  as  directed  by  the  court. 

The  action  was  for  damages  for  false  imprisonment. 
In  an  action  of  Leitch  against  the  present  plaintiff,  an 
order  of  arrest  was  made,  and  under  it  the  present 
defendant,  through  his  deputy,  arrested  the  present 
plaintiff.  The  plaintiff,  giving  bail,  was  discharged  by 
the  sheriff. 
'  The  justification  of  the  sureties  was  adjourned  from 
time  to  time,  by  the  consent  of  the  attorneys  of  the 
parties  in  that  action,  until  the  attorneys  for  the  then 
plaintiff  consented,  in  writing,  that  the  then  defendant 
''have  five  days  after  the  decision  of  the  motion  to 
vacate  the  order  of  arrest,  within  which  to  serve  notice 
of  justification."  Some  six  months  after  this,  no  notice 
being  served  in  the  meantime,  the  deputy  of  the  sheriff 
sent  to  the  then  defendant's  attorneys  notice  that  the 
bail  must  justify.  On  the  trial  it  was  considered  that 
the  sheriff  received  no  answer  to  the  notice,  and  was 
not  informed  of  the  true  facts  of  the  case.  The  sheriff 
assuming  to  be  the  bail  of  defendant,  under  section  201 
of  the  Code  of  Procedure,  arrested  the  present  plaintiff 
and  remanded  him  to  the  custody  of  the  keeper  of  the 
common  jail,  who  was  made  a  defendant. 

The  court  directed  the  jury  to  find  for  defendants^ 
and  the  plaintiff  excepted. 

Nelson  Smith  &  Leavitt^  attorneys,  and  John 
Brooks  Leavittj  of  counsel,  for  appellant,  urged,  among 
other  things :  I.  Whoever  arrests  a  citizen,  not  only 
must  do  so  under  some  legal  authority,  but  always 
does  so  at  the  peril  of  any  alleged  authority  being  legal 
(Pratt  V.  Hill,  16  Barb.  303). 

II.  This  arrest  was  made  by  virtue  of  section  201  of 
the  Code,  which  provides  that  if  the  bail  do  not  justify, 
the  sheriff  himself  shall  be  liable  as  bail;  and  that 
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1>6ing  so,  the  authorities  are  that  the  sheriff  may,  as 
bail,  take  and  sarrender  the  defendant  in  the  action, 
without  process  (Metcalf  v.  Stryker,  31  N.  Y.  256  ; 
Sartos  «.  Merceques,  9  How.  188  ;  Seaver  v.  Genner,  10 
Abb.  Pr.  266).  The  sheriff  has  no  greater  liability 
than  that  of  bail  (Gallarati  v.  Orser,  27  N.  Y.  324). 

III.  It  is  obvious  that  the  sheriff  has  not  all  the 
rights  of  bail,  because  the  bail  may  surrender  their 
principal,  the  defendant,  immediately  after  they  give 
their  bond,  if  they  so  choose ;  but,  the  sheriff  has  no 
Tight  of  re-arrest  in  any  event  until  ten  days,  and  in 
<;ases  of  notice  of  non-acceptance,  twenty  days  there- 
after. The  sheriff  has  no  greater  rights  than  the 
bail.  Now,  will  it  be  pretended  for  an  instant  that 
if  bail  has  been  given  in  an  action,  and  that  action 
has  gone^  on  to  trial  and  been  tried,  and  the  defend- 
ant has  paid  the  judgment  or  has  succeeded  on  the 
trial,  that  the  bail  have  a  right  to  re-arrest  their  princi- 
I)al,  simply  because  they  have  not  been  notified  of  the 
status  of  the  case  ?  The  fact  of  a  right  to  an  arrest 
most  precede  an  arrest.  Want  of  notice  is  no  defense 
(Deyo  V.  Van  Valkenburg,  6  Hill,  242). 

IV.  Bail  are  sureties,  and  are  entitled  to  the  benefit 
of  the  general  principle  relative  to  sureties,  that  deal- 
ings between  their  principal  and  the  creditor,  of  which 
they  have  no  notice,  or  to  which  they  do  not  consent, 
discharges  their  liability  (Rathbone  v.  Warren,  10 
Johns.  686  ;  Clark  v.  Niblo,  6  WeTid.  237). 

If,  therefore,  the  bail  are  under  no  liability  in  law, 
they  certainly  have  no  right  of  arrest  based  only  upon 
that  liability,  and  the  sheriff  being  liable  as  bail,  is  to 
be  measured  by  the  same  rule.  Any  liability  on  the 
sheriff's  part  was  to  the  plaintiff,  and  the  plaintiff,  hav- 
ing given  the  stipulations  extending  time  for  justifica- 
tion, could  not  have  recovered  from  the  sheriff,  because 
she  had,  if  any  damage  had  ensued,  contributed  to  it. 
Jt  could  not  be  possible  for  the  plaintiff  to  recover  in 
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any  action  against  the  slieriff  (Dickson  v.  Frazer,  9 
Sun^  191,  and  cases  supra). 

V.  The  sheriff,  however,  had  notice  of  this  stipula- 
tion. On  November  20, 1876,  he  sent  from  his  order  of 
arrest  department  a  letter  claiming  that  the  sureties 
had  not  justified,  and  requesting  that  they  be  approved 
of  at  once.  The  letter  was  signed  by  W.  H.  Quincy, 
who  was  his  deputy  sheriff  in  charge  of  the  order  of 
arrest  department  at  that  time.  And  the  attorneys 
immediately  responded  thereto  by  sending  over  to  his 
office  a  copy  of  the  stipulation  of  July  20.  This  stipu- 
lation and  an  answering  letter  were  delivered  at  the 
sheriff's  office  during  office  hours,  at  the  order  of  arrest 
department,  with  the  clerk  behind  the  desk,  known  to 
be  such  by  the  person  making  the  service.  ^This  was 
sufficient  under  2  R.  S.  285  (6  ed.  vol.  3,  p.  447,  §  46). 

VI.  If,  however,  it  be  held  that  the  sheriff  had  a 
right  to  arrest  the  plaintiff,  in  the  absence  of  being 
notified  of  the  status  of  the  case,  and  that  the  fore- 
going was  not  notice,  then  we  say  that  just  as  soon  as 
the  sheriff  was  notified  of  this  stipulation  that  he  was 
exonerated  ;  he  was  bound  to  let  the  plaintiff  go,  and 
was  liable  to  him  in  an  action  for  false  imprisonment, 
for  every  moment  that  he  detained  him  thereafter. 

Legal  liabilities  depend  upon  all  provisions  of  law 
in  existence  at  the  time  of  the  transactions.  One  of 
the  provisions  of  law  when  this  bail  bond  was  given, 
was  that  the  time  for  serving  notice  of  non-acceptance 
of  bail,  or  notice  of  justification,  might  be  enlarged  by 
an  order  of  a  judge  {Old  Code^  %  405  ;  Bums  t>.  Rob- 
bins,  1  Code^  62  ;  1  Chitty  R.^  first  7  or  8  cases).  Ano- 
ther provision  was  that  such  time  might  be  enlarged  by 
u  stipulation  in  writing,  duly  signed  (Rule  16).  An 
action  of  false  imprisonment  will  lie  where  the  process 
is  misused,  even  though  the  arrest  be  lawful  (HoUey  «. 
Mix,  3  Wend,  360 ;  Doyle  v.  Russell,  30  Barh.  300 ; 
Espinasse  Dig.  332). 
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VII.  The  arrest  and  imprisonment  were  false  upon 
another  ground.  The  onns  of  justifying  an  arrest  lies 
upon  hiin  who  makes  it.  The  law  favors  the  liberty  of 
the  subject  to  such  an  extent  that  a  plaintiff. in  an  action 
for  false  imprisonment  need  only  show  the  fact  of  im- 
prisonment (Holroyd  v.  Doncaster,  3  Bing.  492).  What 
is  the  justification  here  ?  a  fancied  liability  as  bail,  and 
power  under  section  189  given  to  Erb  to  arrest  plaintiff, 
be  it  observed.  But  the  sheriff  did  not  pursue  the  stat- 
ute! He  must,  if  he  is  liable  as  bail,  take  the  same 
steps  as  the  bail.  He  must  either  arrest  the  defendant 
himself,  or  indorse  a  written  authority  on  a  certified 
copy  of  the^bail  bond,  to  any  suitable  person  {Code  of 
Pro.  189).  He  did  not  empower  firb  by  any  indorse- 
ment on  a  certified  copy  of  the  undertaking,  but  writes 
on  a  separate  piece  of  paper  what  he  calls  a  remand,  and 
annexes  it  to  the  original  undertaking.  So  that,  even 
if  he  had  a  legal  right  to  make  the  arrest,  having  done 
it  in  an  illegal  manner,  the  action  lies. 

Vanderpoel^  Oreen  &  Cuming^  attorneys,  and 
Almon    Ooodwin^     of  counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J. — No  authorities  are 
cited  that  decide  the  question  on  this  appeal,  and  it 
must  be  decided  upon  general  principles.  The  plaintiff 
in  this  case,  having,  after  his  arrest  in  the  action  of 
Leitch  against  him,  given  bail,  was  entitled  {Code  Pro. 
§  187^  to  his  discharge  from  custody,  and  the  sheriff 
did  discharge  him.  This  discharge  was  a  matter  of 
right,  which  a  prisoner  is  entitled  to  enjoy,  at  any  time 
before  execution.  There  seems  to  be  no  reason  to 
think  that  it  may  not  be  exercised  repeatedly  in  the 
same  action,  as  often  as  he  may,  by  surrender,  or  for 
other  reason,  be  returned  to  custody. 

Under  the  Revised  Statutes,  a  defendant  arrested 
had  the  same  right  (2  R.  8.  tS48,  §  11  e^  seq.\  and  upon 
his  discharge,  the  sheriff  incurred  a  direct  responsi- 
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bility  to  the  plaintiff,  that  the  defendant  should  put  in 
special  bail.  If  the  defendant  did  not  put  in  special 
bail,  the  enforcement  of  the  sheriff's  responsibility  was 
begun  by  entering  a  rule  requiring  the  sheriff  to  put  in 
special  bail,  within  twenty  days  after  service  of  notice 
of  the  rule.  If  the  bail  were  not  x)«rfected  within  this 
twenty  days,  upon  filingan  affidavit  of  service  of  notice 
of  such  rule,  another  rule  might  be  entered,  that  an  at- 
tachment issue  against  the  sheriff.  In  the  ^proceedings 
upon  such  attachment  the  plaintiff's  rights  were  to  be 
enforced,  and  the  sheriff's  indemnity  was  the  right  to 
prosecute  the  bond  given  to  him  by  the  defendant,  and 
recover  all  damages  he  might  have  sustained  by  the 
neglect  of  the  defendant  to  put  in  special  bail.  A 
noticeable  and  primary  part  of  this  plan  is  tliat,  so  far 
as  the  immediate  action  was  concerned,  the  discharge 
from  custody  was  final  between  the  sheriff  and^the  de- 
fendant, and  the  plaintiff,  thereafter,  looked  for  his 
remedy  in  the  premises,  not  to  the  defendant,  but  to 
the  sheriff.  The  Code  of  Procedure  did  not  disregard 
this  notion  of  the  sheriff's  duty  and  right,  but  modified 
it.  It  did  not  change  the  quantum  of  responsibility 
to  the  plaintiff.  It  did  not  lessen  the  defendant's  right 
to  be  discharged.  It  gave  the  sheriff  a  new  power  of 
protecting  himself  against  defendant,  by  making  him 
his  bail,  and  therefore  authorized  him,  under  proper 
circunistances,  to  surrender  or  recapture  the  defend- 
ant. By  section  186  of  the  Code  of  Procedure,  the  de- 
fendant, at  any  time  before  execution,  shall  fc%  dis- 
charged from  the  arrest.  By  section  193  (/*.)  the  sher- 
iff or  defendant  may  give  to  the  plaintiff  notice  of  jus- 
tification of  the  bail.  By  section  196  (/ft.)  if  the  judge 
find  the  bail  sufiicient,  he  shall  indorse  his  allowance 
on  the  examination,  ''  and  the  sheriff  shall  thereupon  be 
exonerated  from  liability."  By  section  201  (/6.)  "if, 
after  being  arrested,  the  defendant  escape,  or  be  res- 
cued, or  bail  be  not  given,  or  justified,  or  a  deposit  be 
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not  made  instead  thereof,  the  sheriff  shall  himself  be 
liable  as  bail."  But  he  may  discharge  himself  from 
such  liability  by  the  giving  and  justification  of  bail  ''at 
any  time  before  process  against  the  person  of  the.  de- 
fendant to  enforce  an  order  or  judgment. in  the  action." 
By  section  203,  the  bail  taken  upon  the  arrest,  unless 
they  or  other  bail  justify,  shall  be  liable  to  the  sheriflE 
for  damages  which  he  may  sustain  by  reason  of  such 
omission. 

It  is  evident  that  the  sheriff  had  two  diverse  obli- 
gations, one  to  the  defendant  arrested,  and  the  other 
to  the  plaintiff.  These  are  not  altogether  correlative, 
although  at  certain  points  they  may  be.  The  fact  of 
giving  sufficient  bail  by  the,  law  as  it  stood  before  the 
Revised  Statutes,  by  the  Revised  Statutes,  and  by  the 
Code  of  Procedure,  entitled  the  defendant  to  be  dis- 
charged, and  the  sheriff  was  indemnified  by  the  suffi- 
ciency of  the  bail.  This  is  an  affirmative,  positive 
right,  and  it  should  be  guarded  on  grounds  of  ijublic 
IK)licy,  as  well  as  of  private  law.  The  statute  should 
not  be,  if  it  can  be  avoided,  construed  so  as  to  attenuate 
it  to  an  insignificant  or  formal  privilege.  What  is  the 
substance  of  this  right  if,  immediately  after  the  dis- 
charge, the  sheriff  becomes  bail  for  him  in  such  a  sense 
that  he  may  forthwith,  as  other  bail  may,  re-arrest  the 
defendant  i  I  say  this  only  for  the  sake  of  construing 
the  statute  in  other  parts.  The  learned  counsel  for  the 
respondent  did  not  claim  that  the  sheriff  would  have 
such  a  right.  Such  being  the  rights  of  a  defendant  ar- 
rested, a  point  must  be  found  when  that  right  is 
brought,  by  the  law,  to  an  end.  Statutes  of  this  kind 
are  to  be  construed  in  favor  of  the  defendant,  .when  it 
is  possible  at  the  same  time  to  give  the  statutes  a  com- 
plete interpretation.  That  point  is  indicated  by  the 
words  of  section  201,  ''  if  the  bail  be  not  given  or  justi- 
fied the  sheriff  shall  himself  be  liable  as  bail."  These 
words  are  not  full  or  explicit,  and  the  implications 
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of  the  phrase  ''if  the  bail  be  not  justified"  must  be 
considered.  The  right  of  the  sheriflE  to  re-capture, 
growing  from  his  power  as  bail,  must  be  shaped  and 
coriform  to  the  other  equally  certain  right  of  the  de- 
fendant to  remain  at  large,  after  he  has  given  sufficient 
bail.  The  words  refer  to  the  proceeding  toward  justifi- 
cation prescribed  in  the  previous  sections,  and  mean,  if 
the  bail  do  not  justify  in  it.  In  a  literal  sense,  the  bail 
do  not  justify  at  any  time  before  they  are  required  to 
justify  ;  but  the  real  sense  is,  when  they  do  not  justify, 
as  required  by  the  law  and  practice  of  the  proceeding, 
and  there  must  be  some  default  or  failure  on  their  part 
in  this  regard.  It  is  the  common  practice  to  have  jus- 
tification of  sureties  adjourned  from  time  to  time.  Does 
the  sheriff  have  the  right  to  re-arrest,  unless  the  allow- 
ance of  the  judge  is  given  on  the  day  first  noticed  for 
justification  (See  Overill  v.  Durkee,  2  Abb.  Pr.  383). 
But  it  is  argued  that  this  right  of  adjournment  should 
not  be  exercised  indefinitely,  to  the  injury  of  the  sheriflf 
or  at  his  risk.  It  may  be  assumed  that  the  sheriff 
should  not  be  imperiled  by  an  unreasonable  delay,  but 
the  remedy  is  to  have  relief  from  the  consequences  and 
the  character  of  the  delay.  Certainly,  if  the  delay, 
although  requested  by  defendant,  is  consented  to  by 
the  plaintiff,  there  can  be  no  inference  that  the  sureties 
have  failed  to  justify,  or  that  they  are  not  sufficient ; 
and  the  result,  at  most,  would  be  that  it  would  be  un- 
reasonable and  not  within  the  meaning  of  the  statute, 
lor  the  sheriff  to  be  held  by  the  plaintiff  as  bail.  This 
would  relieve  him  as  bail,  and  would  not  authorize  an 
arrest  by  his  power  as  bail. 

The.  sheriff  must  show  the  sufficient  cause  of  re- 
arrest ;  that  is,  he  must  show  that  he  has  become  ball. 
He  must  therefore  show  that  the  sureties  failed^ to  jus- 
tify, or  that  there  was  a  default  in  this  respect.  The 
mere  lapse  of  time  will  not  show  this.  This  obligation 
is  grounded  upon  the  meaning  of  section  201,  bat  it 
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arises  upon  the  general  duty  to  show  sufficient  and  legal 
cause  for  depriving  a  man  of  liberty.  In  this  case,  the 
only  justification  shown  was  a  remand  upon  the  original 
undertaKing.  This  was  net  enough.  It  only  showed 
that  the  plaintiff  had  once  given  bail  and  had  been  dis- 
charged. It  was  necessary  to  show,  in  addition,  that 
the  sureties  had  failed  to  justify.  Suppose  an  under- 
taking, after  the  remand,  had  been  offered  with  the 
same  sureties,  what  could  the  sheriff  have  given  as  rea- 
son for  not  enlarging  the  prisoner  ?  They  were  i>re- 
snmed  to  be  sufficient,  he  having  onc/e  passed  upon  that. 
He  could  not  correctly  say  that  they  had  failed  to 
justify.  The  sheriff  had,  or  might  have  done  all  that 
the  statute  required  him  to  do,  to  relieve  himself  from 
responsibility  to  the  plaintiff  in  the  first  instance.  He 
would  come  under  responsibility  as  bail  for  ^he  first 
time  upon  the  sureties  showing  their  insufficiency,  and 
not  justifying.  In  this  case,  it  is  manifest  that  the 
plaintiff  could  never  hold  the  sheriff  as  bail,  so  long  as 
they  voluntarily  adjourned  the  justification.  If  this  be 
so,  is  it  possible  that  he  should  have  no  liability  as  bail 
to  plaintiff,  and  yet  have  power  as  bail  to  arrest  de- 
fendant, who  is  plaintiff  here  i 

All  this  implies  that  the  sheriff  must  take  the  trouble 
to  keep  himself  informed  of  the  condition  of  the  pro- 
ceeding for  justification.  This  is  necessarily  his  duty. 
If  he  voluntarily  acts  in  the  capacity  of  bail,  for  the 
purpose  of  arresting  a  man,  necessarily,  he  must  show 
that  he  is  bail.  It  is  his  personal  and  direct  interest  to 
do  so,  and  the  law  has  given  him  specific  power  to  be- 
come a  party  to  the  proceeding ;  for  he  may  himself 
give  notice  of  justification,  and  if  the  sureties  do  not 
appear  and  do  not  justify,  he  may  at  once  arrest  the 
defendant. 

The  answer  in  this  case  makes  the  issue,  in  one  form 
at  least,  on  which  the  rights  of  the  parties  turn.  It 
alleges  that  the  ''said  bail  neglected  to  justify  as  by 
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law  required."    There  was  no  such  neglect.    The  facts 
speak  to  the  contrary. 

With  these  results,  it  must  be  held  that  t]^e  notice 
given  by  the  sheriflPs  deputy  to  the  defendant's,  now 
plaintiffs  attorneys,  *'that  I  shall  expect  the  under- 
taking upon  arrest,  in  the  above  entitled  action,  ap- 
proved of  at  once,  either  by  the  judge  on  justification 
or  by  the  plaintiffs  attorney,"  had  no  effect  upon  the 
plaintiff  s  rights.  It  did  not  increase  the  sheriff' s  power 
and  make  him  bail  and  authorized  to  surrender.  A 
failure  to  answer  it  did  not  make  it  the  more  efficient. 
It  is  not  necessary  to  decide  that  it  could  not  be  evi- 
dence for  some  purposes,  in  a  supposable  condition  of 
affairs. 

.  When  it  was  admitted  in  testimony,  the  facts  that 
appeared  in  evidence  in  regard  to  the  reply  made  by 
this  plaintiffs  attorney,  required  a  submission  to  the 
j.ury  whether  as  matter  of  fact  that  reply  reached  the 
deputy  who  signed  the  notice.  That  reply  would  have 
informed  the  deputy  that  the  plaintiffs  attorneys,  in 
Leit<;h  against  the  present  plaintiff,  had  made  a  stipula- 
tion adjourning  indefinitely  the  notice  of  justification 
of  the  sureties,  and  therefore  the  sureties  had  not  made 
default  in  justifying.  The  stipulation  was  in  form  a 
consent  that  the  defendant  have  five  days  after  the  de- 
cision of  the  motion  to  vacate  the  order  of  arrest,  within 
which  time  to  serve  notice  of  his  justification  of  his  bail 
herein. 

Tliis  reply  was  not  of  the  kind  of  notices  prescribed 
by  law  which  must  be  served  either  upon  the  sheriff 
personally  or  at  the  office  designated  by  the  sheriff, 
under  the  statute.  It  referred  to  the  personal  and  pri- 
vate relation  of  the  sheriff  to  the  then  defendant. 
Whatever  benefit  the  sheriff  might  claim  from  the 
notice  signed  by  his  agent,  the  ^eputy,  he  must  claim 
subject  to  the  answer  made  to  his  agent.    There  were 
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facts  tending  to  show  that  the  answer  reached  the  agent, 
and,  at  least,  that  was  for  the  jury  to  pass  upon. 

I  therefore  think  that  the  jury  should  not  have 
been  directed  to  find  for  the  defendant  upon  the  trial 
in  this  action,  and  that,  as  the  case  stood,  the  damages 
of  the  plaintiff  should  have  been  assessed. 

Judgment  reversed  and  new  trial  ordered,  with  costs 
of  the  appeal  to  the  appellant  to  abide  event. 

Speir  and  Fbeedman,  JJ.,  concurred. 


JOHN   WEINMAN,   Respondent,  v.  JOHN   DIL- 

GER  ET  AL.,  Appellants. 

Appeal — lioio  discontinued. 

An  appeal  is  not  discontinued  as  to  the  respondent,  by  the  service 
of  a  notice  of  withdrawal,  accompanied  by  a  tender  of  costs  to 
date  ;  the  order  of  the  court  is  necessary  to  accomplish  this.  The 
respondent  in  such  case  may  obtain  an  order  that  the  appeal  be 
declared  abandoned  ;  or  he  may  proceed  under  Oeneral  Rule  4l, 
and  Rule  4  of  this  court,  if  no  printed  case  has  been  served,  and 
after  the  appeal  has  been  placed  on  the  calendar,  move  for  a  dis- 
missal thereof. 

Before  Sedgwick,  Speir  and  Fbeedman,  JJ. 

Bedded  April  5,  1880. 

Motion  to  dismiss  appeal. 

After  the  respondent  had  obtained  judgment  be- 
low, the  appellant  stayed  proceedings  upon  it,  by  giv- 
ing the  usual  undertaj^king  with  two  sureties.  On  their 
justification,  one  was  held  sufficient,  and  the  other  in- 
sufficient.   The    appellant  obtained   further  time,  in 
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which  to  serve  a  new  or  further  undertaking.  On  the 
last  day  of  such  time,  appellant's  attorney  served  a 
notice,  that  '*  the  notice  of  appeal  heretofore  served  in 
this  action  is  hereby  withdrawn."  At  this  timej  a 
proposed  case  had  been  served  and  amendments  had 
been  proposed,  but  nothing  more  was  done,  after  the 
notice  that  appeal  was  withdrawn  ;  $50,  as  costs  on 
the  appeal  was  tendered  by  the  appellant.  On  notice 
and  on  affidavit  of  these  facts,  and  also  that  no  printed 
case  had  been  served,  an  order  was  made  at  special 
term  that  this  case  be  placed  upon  the  general  term 
calendar.  The  affidavit  asked  that  it  might  be  placed 
upon  that  calendar  ''in  order  to  dismiss  said  appeal, 
in  the  regular  way." 

The  respondent  now  moves,  upon  notice,  that  the 
appeal  be  dismissed. 

ffawMns  &  Cothren^  for  motion. 

Anderson  &  Howland^  opposing,  for  surety. 

By  the  Court. — Sedgwick,  J. — The  notice  that 
the  appeal  was  withdrawn  did  not  discontinue  the  ap- 
peal. An  order  was  necessary  to  accomplish  that,  and 
the  appellant  had  such  rights,  that  the  courts  if  ap- 
plied to  for  an  order  of  discontinuance,  might  have 
absolutely  denied  it  or  granted  it  in  a  modified  form. 
The  ordinary  practice  would  have  been  to  obtain  an 
order  that  the  appeal  be  declared  abandoned,  for  this 
motion  is  not  strictly  grounded  on  the  non-service  of 
printed  papers  {Rule  41,  amending  Rule  50  of  the  gen- 
eral rules,  and  Rule  4  of  this  court).  This  would  have 
been  a  mere  form,  inasmuch  as  the  notice  of  withdrawal 
of  appeal  was  an  abandonment  of  the  appeal  by  the 
appellant,  although  not  a  discontinuance  of  it,  as  to  the 
respondent.  The  motion  should  therefore  be  granted. 
Of  course,  this  decision  does  not  affect  the  rights  of  the 
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surety,  if  an  action  be  brought  against  him  on  the  un- 
dertaking, except  so  far  as  the  ipsum  factum  affects 
it.  Whether  or  not  the  dismissal  of  the  appeal  now 
made  is  within  the  meaning  of  the  undertaking,  will 
be  determined  in  any  action  that  may  be  brought 
npon  it. 

The  motion  to  dismiss  is  granted,  with  $10  costs 
of  the  motion,  and  the  cosies  of  the  appeal,  to  the  time 
of  the  order  directing  that  the  case  be  put  on  this 
calendar. 

Speib  and  Freedmak,  JJ.,  concurred. 


SAMUEL  HATHAWAY,   Respondent,  t.  HENRY 
RUSSELL,  Impleaded,  &o.,  Appellant. 

JLeoounting,  reference  in  action  far, — Interlocutory  judgment,  entry  of 

appecd  from,  — Practice. 

This  action  was  brought  for  an  accounting  by  defendant  as  plaint- 
iSTs  agent,  and  was^by  order  sent  to  a  referee  to  hear  and  deter- 

•  mine  all  the  issues.  After  the  filing  of  the  referee^s  report,  which 
stated,  as  a  conclusion  of  law,  ^''that  the  defendant  should  he 
ordered  and  adjudged  to  accounty^^  cfec,  an  ex  parte  motion  for  in- 
terlocutory judgment  thereon  was  made  by  plaintiff  at  special 
term,  and  an  order  entered  which  ^^  adjudged  and  decreed  that  it  he 
referred  to  the  same  referee  to  take  and  staie  an  aceounty^^  dbe.,  and 
proceeded  to  specify  in  detail  the  manner  in  which  the  accounting 
should  be  had. 

Meld,  that  the  above  conclusion  of  law  is  a  sufficient  order  for 
judgment  by  the  referee,  as  required  by  section  1022,  Code  of  Civil 
Procedure,* 

♦The  several  questions, — whether  the  referee  might  have  pro- 
ceeded to  the  accounting  under  the  original  order  of  reference,  with- 
out a  further  order ;  and  whether,  under  the  course  pursued,  the 
order  for  interlocutory  judgment  should  have  been  msde  ex  parte  ;  and 
if  not,  whether  appellant,  if  aggrieved  thereby,  should  n'ot  have  moved 
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Also  Tield^  that  the  court  below  did  not  exceed  its  powers  by 
^'  ordering  more  than  a  simple  judgment  that  defendant  account, '^ 
<&c. ,  the  excess  objected  to  being  only  a  correct  statement  of  the 
mode  of  procedure  in  an  accounting,  which  was  binding  upon  the 
referee.* 

to  set  it  aside  before  appealing,  were  not  before  the  court.     But  see 
Hathaway  v.  Russell  (45  Super,  Ot,  538  ;  S.  T.),  note. 

♦  The  interlocutory  judgment  was  entered  in  form  as  follows  : — 
**  On  reading  and  filing  the  report  of,  &c.,  bearing  date,  &c.,  and 
filed  herein,  on,  &c.,  to  whom  it  was  referred  to  hear  and  determine  the 
issues  in  this  action,  and  it  appearing  to  the  court  that  an  accounting  of 
the  printing  or  the  type-setting  of  7'he  Church  Journal  newspaper  men- 
tioned in  the  comphiint,  from  in  or  about,  &c.,  toand  until,  (&c.,.i8 
necessary  before  final  judgment  can  be  entered  in  this  action  ;  now  on 
motion,  &c.,  of  the  plainti^  it  is  adjudged  and  decreed  :  That  it  be  re- 
ferred to  the  same  referee,  &c.,  as  referee,  to  t«ke  and  state  an  account  of 
all  dealings  and  transactions  between  said  defendant  Henry  Russell  and 
the  said  The  Church  Journal  newspaper  or  the  printers  or  proprietors 
thereof,  with  respect  to  the  printing  or  type-setting  of  said  newspaper, 
and  with  respect  to  any  and  all  profits  arising  therefrom,  from,  &c.,  to 
and  until,  &c.,  and  for  the  better  taking  and  stating  of  such  account^ 
that  the  defendant  Henry  Russell  produce  and  file  with  said  referee 
within  twenty  days  after  service  of  this  judgment  on  him,  an  account 
of  all  the  said  business  transacted  by  him  in  and  about  The  Churck 
Journal  newspaper,  from,  &c.,  to,  &c.,  said  account  to  be  stated  by 
them  in  the  form  of  debtor  and  creditor  columns  ;  and  that  plaintiff 
be  at  liberty  to  surcharge  and  falsify  said  account  so  to  be  exhibited 
by  said  defendant,  and  to  that  end  may  cross-examine  said  defendant 
as  to  said  account  or  any  item  thereof,  either  orally  before  said  referee 
or  on  written  interrogatories  to  be  filed  with  said  referee  and  served 
on  defendant's  attorney  within  twenty  days  after  said  account  is  filed, 
and  the  sworn  answers  thereto  to  be  filed  with  the  referee  within  twenty 
days  after  the  interrogatories  are  filed :  And  for  the  purpose  of  the 
oral  examination  hereinbefore  provided  for,  the  defendant  Rjissell 
shall  attend  before  said  referee  at  such  times  and  places  as  said  referee 
shall  from  time  to  time  appoint.  And  the  said  plaintiff  and  the  said 
defendant  Russell  are  to  produce  before  the  said  referee,  upon  oath, 
all  books,  accounts,  deeds,  papers,  contracts,  vouchers  and  writings  in 
their  custody  or  under  their  control  relating  thereto  ;  and  said  referee 
in  taking  such  account  is  to  make  all  just  allowances  to  the  parties  as 
between  themselves ;  and  what  on  balance  of  the  said  account  shall 
appear  to  be  due  from  either  party  to  the  other,  is  to  be  paid  as  the 
said  referee  shall  direct,  and  the  said  referee  is  at  liberty  to  state  and 
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It  seemsy  that  so  far  as  the  rights  of  plaintiff  are  concerned,  the  above 
form  of  judgment  is  not  an  adjudication  that  the  reference  is  to> 
proceed  because  the  defendant  is  liable  to  account. 

Whether  the  said  judgment  might  liave  been  entered  by  the  clerk, 
guare. 

Further  hddj  that  exceptions  contained  in  a  case  made  and  settled 
may  be  heard  on  appeal  to  general  term  from  an  interlocutory  judg- 
ment. 

Upon  the  facts,  Jidd^  that  the  interlocutory  judgment  should  be  af- 
firmed, and  the  reference  directed  by  it  should  proceed. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  April  5,  1880. 

Appeal  from  interlocutory  judgment. 

The  complaint  charged  that  plain  tijQf,  being  the  owner 
of  the  stock,  business  and  good -will  of  a  printing  oflBce, 
at  No.  9  Spruce  street,  in  the  city  of  New  York,  the 
defendant  became  and  remained  his  agent  in  said  busi- 
ness, and  had  entire  charge  thereof,  as  foreman  or 
superintendent ;  that  it  was  agreed  l)etween  them  that 
''defendant  was  to  devote  his  entire  time  and  his  best 
energies  to  plaintiffs  business,  and  was   to  account 
faithfully  to  plaintiflE  for  all  profits  realized  in  said  busi- 
ness; that  defendant  had  failed  to  devote,  &c.,  and 
^iled  to  account  to  plaintiff  for  the  profits  realized  in 
^be  business,  but  had  established  on  his  own  account, 
^fid  without  the  knowledge  or  consent  of  the  plaintiff, 
sprinting  office,  in  the  same  building,  &c.,  in  corapeti- 
ftoa  \srith  the  business  of  plaintiff  ;  that  defendant  had 
^secl  for  iiig  own  benefit  in  the  oflSce  established  by  him 
^"®  ^ypes,  stocks  and  materials  of  plaintiff ;  that  de- 
lendant  had,  by  means  of  the  premises,  made  large 

wpo^t  any  special  circumstances  as  well  as  his  reasons  for  allowing  or 

Qiaaiio^lQg  any  allowances  which  may  be  claimed.    And  it  is  further 

OTQCT^^  that  the  question  of  costs  as  well  as  all  other  questions  are  re- 

8CTT^  Until  the  coming  in  of  the  report  and  hearing  further  diiec- 
tions." 
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gains  and  profits,  which  in  equity  belonged  to  plaintiff, 
and  for  which  gains  the  complaint  demanded  that 
defendant  account. 

The  answer  put  in  issue  the  allegations  of  the  com- 
plaint on  which  the  demand  for  an  accounting  was 
based,  and  made  certain  admissions,  which  are  referred 
to  in  the  opinion. 

By  order,  the  action  was  referred  to  a  referee  to  hear 
and  determine  all  the  issues. 

The  referee  proceeded  to  the  trial  of  the  action,  and 
reported  that  the  plaintiff  was  entitled  to  an  account 
from  the  defendant  of  gains  and  profits  made  by  him, 
from  the  printing,  4&c.,  of  a  journal,  called  The  Church 
Journal^  carried  on  at  No.  9  Spruce  street.  The  plaint- 
iff's  attorney,  on  the  filing  of  this  report,  moved  at 
special  term  for  interlocutory  judgment.*  So  far  as  the 
i-ecord  shows,  this  motion  was  ex  parte. 

Thereupon  was  entered  an  order  reciting  that  on 
reading  and  filing  the  referee's  report,  and  it  appearing 
that  an  accounting  of  the  printing,  &c.,  of  The  Church 
Journal  is  necessary  before  final  judgment  can  be  en- 
tered in  this  action,  on  motion  of  plaintiff's  attorneys, 
"  Adjudged  and  decreed,  that  it  be  referred  to  the  same 
referee,  &c.,  to  take  and  state  an  account,  &c."  The 
order  proceeds  to  specify  the  manner  in  which  the  ac- 
counting should  proceed  before  the  referee. 

After  the  entry  of  this  order  the  defendant's  attor- 
ney filed  exceptions :  1st,  to  the  "form  of  judgment 
entered  in  this  action  on  the  27th  day  of  October,  1879, 
because  it  is  not  in  conformity  to  the  referee's  report 
herein,  and  is  unauthorized  as  to  all  that  part  thereof 
beyond  the  directions  in  the  conclusions  of  law  found 
in  said  report ;  2d,  to  the  entry  of  any  judgment  upon 
said  referee's  report,  inasmuch  as  the  referee  has  failed 

*  See  Empire  Bldg.,  &c.  Association  «.  Stevens,  8  Hvny  515. 
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to  direct  the  proper  judgment,  as  required  by  section 
1,022  of  the  Code  of  Civil  Procedure. 

Afterwards,  the  defendant  gave  notice  that  he  ap- 
pealed to  the  general  term  from  the  judgment  of  the 
special  term  entered  upon  the  referee's  report  herein. 

Thereafter,  a  case,  containing  the  evidence,  excep- 
tions and  proceedings,  was  settled  by  the  referee,  and 
this  case  comes  up,  with  the  other  papers,  on  this 
appeal. 


Gilbert  O.  Hvlse^  for  appellant. 

Lindley  &  Lindley^  attorneys,  and  Sutherland 
Tenney  and  John  Lindley^  of  counsel,  for  respondent, 
among  other  things,  urged : — The  practice  pursued 
respecting  the  entry  of  judgment,  and  the  form  of 
judgment  herein,  is  correct.  Yide  section  994  of  Code 
of  Ciril  Procedure  (by  which  it  is  implied  that  this 
practice  should  be  followed).  1.  As  to  the  mode 
of  taking  judgment:  it  is  to  be  entered  as  by  the 
court  at  special  term  (Hancock  v.  Hancock,  22  N, 
r.  568-570 ;  Currie  v.  Coles,  7  RohL  3).  2;  As  to 
form :  See  Wiggin  t).  Gans  (4  Sandf.  646) ;  Palmer 
«.  Palmer  (13  How.  Pr.  363) ;  Mendorflf  ©.  Mendorff  (1 
fl?m,  41) ;  Trufaut  v.  Merrill  (37  How.  631) ;  1  Barb. 
Ch.  Pr.,  327 ;  2  Van  Sant  Eq.  Pr.  194 ;  3  WaiPs  Pr. 
338 ;  Breevort  v.  Warner  (8  How.  Pr.  321) ;  Ketchum 
V.  Clark  (22  Barb.  319) ;  Story  v.  Brown  (4  Pat.  112). 

By  the  Court.— Sedgwick,  J. — The  statement  of 
the  proceedings  discloses  that  numerous  and  novel  mat- 
ters of  practice  are  involved.  The  referee  to  hear  and 
determine  proceeded  so  far  as  to  determine  that  the 
plaintiff  was  entitled  to  an  accounting  as  to  certain 
matters.  Whether  he  might  have  proceeded  to  the  ac- 
connting  without  a  further  order  (Ludington  v.  Taft, 
10  Barb.  447),  or  whether  the  referee  should  have  re- 
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ported  as  he  did,  and  then  an  interlocutory  judgment 
have  been  moved  upon  notice  (Bantes  v.  Brady,  8  How. 
Pr.  216),  or  whether  the  order  entered  should  have 
been  made  exparte^  or  whether  the  appellant,  if  he  be 
aggrieved  by  that,  should  not  have  before  appealing 
moved  to  set  it  aside,  or  whether,  in  fact,  the  so  called 
interlocutory  judgment  is  anything  more  than  an  order 
directing  the  referee  to  do  what  by  the  first  order  of 
reference  he  was  ordered  to  do,  are  questions  which 
have  not  been  brought  before  the  court  on  this  appeal 
by  counsel  for  either  side, — for  the  reason,  it  must  be 
supposed,  that  if  they  are  not  immaterial,  the  counsel 
do  not  wish  that  the  decision  of  the  appeal  should 
turn  upon  them. 

The  only  points  that  the  appellant^  s  counsel  present 
on  the  argument,  and  that  concern  the  former  practice 
of  the  proceeding,  are  two.  It  is  submitted,  first,  that 
the  referee  has  failed  to  order  any  judgment  in  his  re- 
port, as  required  by  law  and  section  1,022  of  the  Code 
of  Civil  Procedure.  I  do  not  see  that  this  is  correct,  in 
view  of  the  report  "that  the  defendant  should  be  or- 
dered and  adjudged  to  account,  &c."  This  certainly 
is  a  judgment  directed,  and  if  the  objection  be,  that  the 
referee  should  have  proceeded  to  the  accounting  and 
determined  if  anything  were  due,  the  appellant  is 
not  harmed,  because  the  order  appealed  from  directs 
no  more  than  that  he  shall  do  so.  It  is  here  to  be  no- 
ticed, that  the  order  appealed  from,  as  drafted  by  plaint- 
iff's  attorney,  does  not  adjudge  that  the  defendant  is 
bound  to  account,  or  that  the  plaintiff  is  entitled  to  an 
account,  but  it  is  adjudged,  &c.,  "  that  it  be  referred  to 
the  same  referee  to  take  account,  &c."  So  far  as  aa 
adjudication  of  the  rights  of  the  plainiiff  is  concerned, 
this  is  not  a  determination  that  the  reference  is  to  pro- 
ceed because  the  defendant  is  liable  to  account.  No 
objection  is  taken  to  the  order  on  this  ground.  The 
second  point  is  that  the  court  below  exceeded   "its 
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X)Ower8  in  the  judgment  entered,"  in  ordering  or  de- 
creeing more  than  a  simple  judgment,  that  the  defend- 
ant account  for  the  profits,  &c.  The  excess,  thus  ob- 
jected to,  is  no  more  than  a  description  in  detail  of  the 
correct  manner  of  .proceeding  in  an  account.  If  the 
order  had  directed  an  accounting  or  an  accounting  in 
the  usual  manner,  the  referee  would  have  been  bound  to 
do  as  described  by  the  order  entered  (Wiggins  v.  Gans, 
4  San.  646). 

The  respondent's  counsel  does  not  claim  that  the 
order  is  not  appealable^  but  that  as  this  is  an  appeal 
±:om  an  interlocutory  judgment,  it,  by  section  1,563, 
Code  of  Civil  Procedure,  must  be  heard  upon  a  certi- 
fied copy  of  the  notice  of  appeal  and  of  the  papers  used 
before  the  court  or  the  judge  upon  the  hearing  of  the 
demurrer,  application  for  judgment  or  motion  as  the 
case  requires."  In  this  case,  I  prefer  not  to  pass  upon 
this  point,  applied,  as  it  is,  to  a  court  entering  a  form 
of  jadgment,  which  perhaps  might  have  been  entered 
by  the  clerK  immediately  upon  the  referee's  report. 
An  examination  of  the  question  involves  the  construc- 
tion of  several  new  sections  of  the  Code,  as  to  which  the 
views  of  counsel  were  not  presented.  Both  sides  have 
treated  the  order  as  if  it  were  an  interlocutory  judg- 
ment, and  have  joined  in  the  settlement  of  a  case  con- 
taining the  exceptions,  and  sections  1,349 «and  1,350 
clearly  intend  that  such  exceptions  may  be  heard  upon 
the  appeal  from  the  interlocutory  judgment  (§  1,336). 
The  merits  will  therefore  be  examined. 

There  were  exceptions  taken,  partir^.ularly  those  that 
relate  to  the  contents  of  letters  not  produced,  which 
might  call  for  decision,  if  it  did  not  appear,  that  the 
facts,  without  resort  to  the  matters  admitted  under 
these  exceptions,  sustained  the  conclusion  of  the 
referee. 

The  question  was  simply  whether  the  defendant  re- 
ceived from   the  Church  Journal   money  which  he 
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should,  under  his  agreement  with  plaintiff,  or  by  reason 
of  bis  relation  to  plaintiff,  have  accounted  for  and  paid 
over  to  him. 

The  answer  admitted  certain  important  facts.  It 
admitted  that  the  agreement  was  that  the  defendant 
should  manage  and  superintend  the  plaintiff's  business, 
and  that  defendant  should  be  left  in  undisputed  con- 
trol of  the  business.  It  denied  that  he  agreed  to  give 
all  his  time  and  talent,  but  the  referee  found,  on  suM- 
cient  evidence,  that  he  did  so  agree.  It  alleged  that 
the  proprietor  of  the  Church  Journal  apjjlied  to  the 
defendant  to  print  that  journal,  and  that  defendant 
immediately  conveyed  such  proposal  to  the  plaintiff, 
who  declined  it.  The-  referee  found  that  such  was  not 
the  fact.  The  answer  asserted  that  the  plaintiff  knew 
that  the  defendant  was  printing  the  Church  Journal^ 
The  referee  found  that  the  plaintiff  was  ignorant  of 
this. 

The  answer  admitted  that  the  defendant  agreed  to 
and  did  print,  on  his  own  account,  the  Church  Journal 
in  the  same  building  where  plaintiff's  printing  oflBce 
was,  and  that  he  was  in  the  habit  of  using  plaintiff's 
type  in  printing  the  Church  Journal;  and  stated  in  ex- 
planation of  this,  that  he  used  the  type  of  the  Church 
Journal  to  a  greater  extent  on  work  done  by  the  plaint- 
iff. The  publisher  of  the  Church  Journal  during  the 
time  the  defendant  printed  it,  testified  that  he  did  not 
know  of  any  printing  material  belonging  to  the  Church 
Journal^  except  the  mail  list  and  the  heading  of  the 
paper ;  that  it  did  not  have  any  type  or  any  materials 
used  in  printing,  and  never  owned  a  stick  of  type. 
There  was  proof  of  the  agreement  that  the  defendant 
should  do  the  type-setting  for  the  Church  Journal^ 
and  the  bills  paid  to  defendant  for  that  averaged  $100 
a  week.  There  were  matters  given  in  evidence  which 
called  for  explanation  from  the  defendant,  but  he  gave 
none,  and  offered  no  testimony  in  his  own  behalf. 
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On  this  testimony,  I  am  of  opinion  that  the  ref- 
eree was  right  in  considering  that  the  defendant  was 
boand  to  do  the  business  of  the  Ghurcli  Journal  for 
the  plaintiff  and  not  for  himself.  Indeed  the  only  dif- 
ference between  that  and  the  avowed  business  for  plaint- 
iff, was  that  he  wrongfully  did  it  in  his  own  name. 
For  aught  that  appears  in  the  case,  he  might  as  well 
claim  a  right  at  his  option  to  do  for  himself,  and  not 
for  the  plaintiff,  any  other  piece  of  business  that 
ofifered  itself  at  the  plaintiflPs  printing  office. 

The  interlocutory  judgment  should  be  affirmed  with 
costs,  and  the  reference  directed  by  it  should  pi:oceed, 

Speib,  J.,  concurred. 


THOMAS   DONOVAN,    Appellant,   v.  WILLIAM 
H.  MoALPIN  BT  AL.,  Respondknts. 

School  trustees  of  New  York  city — nature  of  the  several  boards,  a$  official 
bodies— ^personal  liabUit/y  of  members, — Qtiaai  corporations. 

The  several  boards  of.  trustees  of  the  common  schools  of  the  city  of 
New  York,  for  the  respective  wards  thereof,  are,  under  the  statute 
(Laws  1873,  c.  112,  §  6),  official  bodies  in  the  nature  of  corpora- 
tions. 

The  trustees  cannot  be  held  liable  in  an  action  against  them  personally, 
for  the  negligence  of  workmen  employed  by  the  board,  upon  the 
theory  that  the  relation  of  master  and  servant  exists  between  the 
trustees  personally,  and  the  said  workmen  ;  the  board  of  trustees, 
as  a  corporate  body,  is,  in  such  case,  the  master. 

The  liabilities  and  duties  of  members  of  quasi  corporations,  and  the 
authorities  relating  thereto,  discussed  by  the  court. 

Before  Sedgwick  and  Freedmak,  JJ. 

Decided  April  0,  18S0. 
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Motion  for  new  trial  on  exceptions  ordered  to  be 
heard  in  first  instance  at  general  term. 

The  complaint  alleged  that  the  plaintiff  was  on, 
&c.,  a  scholar,  attending  a  public  school  of  the  city,  in 
the  4th  ward  ;  that  five  of  the  defendants  were  then, 
&c.,  ''  holding  the  office  known  as  ward  trustees  or 
school  trustees  of  said  ward,  and  were  charged  with 
the  care,  custody  and  safe  keeping  of  said  school 
building  and  premises,  and  with  the  duty  of  keeping 
the  same  at  all  times  repaired,  and  in  a  secure,  safe 
and  proper  condition  at  all  times,  for  the  use  of  this 
plaintiflF  and  such  other  scholars  as  were  lawfully  in 
attendance  ;"  that  the  other  defendant  then,  &c.,  held 
the  office  of  superintendent  of  school  buildings,  and  as 
such  was  charged,  as  well  as  said  trustees,  with  the 
duty  of  inspecting  said  school  building  and  premises 
at  all  times,  with  reference  to  their  condition  as  to 
safety,  security,  or  need  of  repair,  and  whenever  nec- 
essary repairs  thereon  should  be  made,  to  join  the 
aforesaid  trustees  in  superintending  the  same,  and 
seeing  that  they  were,  properly  managed  and  conducted, 
with  reference  to  the  security  of  said  building  and 
premises,  and  of  the  scholars  there  in  attendance  ;  that 
on,  &c.,  certain  repairs  were  being  made  upon  the  said 
school  building,  "under  the  orders  and  directions  of 
the  aforesaid  trustees,  and  under  the  supervision  and 
direction  of  said  trustees  and  said  superintendent, 
while  this  plaintiff  was  lawfully  in  attendance,"  &c. 
"That  the  defendants  so  negligently,  by  themselves  or 
their  servants  and  employees  engaged  in  said  repairs, 
conducted  and  managed  or  superintended  the  same, 
and  so  negligently  kept  said  premises,  that  a  certain 
iron  grating  located  in  the  yard  of  said  building,  and 
on  said  premises,  and  covering  there  a  certain  hole  or 
pit  of  many  feet  in  depth,  was  wrongfully  and  care- 
lessly lifted  or  drawn  aside  from  said  hole,  which  was 
thereby,  for  the  greater  convenience  of  said  workmen 
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engaged  in  said  repairs,  left  open,  and  suffered  to  re- 
main exposed  and  without  proper  protection,  &c.  ; 
that  the  plaintiff,  being  entirely  free  from  negligence 
on  his  part,  fell  into  said  hole  or  pit,  and  in  conse- 
quence was  injured,  to  his  damage,  &c." 

The  answer  was  in  substance  the  general  issue. 

The  counsel  for  plaintiff,  in  opening  the  case  to  the 
jury,  stated  that  he  should  prove  that  a  grating  over 
an  opening  leading  to  the  cellar  of  the  school  building, 
in  charge  of  the  defendants,  had  negligently  been  left 
open  by  the  workmen  employed  in  making  the  repairs 
stated  in  the  complaint.  The  counsel  did  not  offer  to 
prove  any  i)ersonal  act  of  negligence  on  the  part  of 
any  of  the  defendants,  or  any  personal  knowledge  of 
this  fact  that  the  workmen  who  were  engaged  in  repair- 
ing the  school-house  had  opened  the  trap-door. 

The  counsel  for  defendants  then  moved  to  dismiss 
the  complaint,  and  the  court  granted  the  motion. 

W.  C.  Whitney  and  Hugh  L.  Cole^  for  respond- 
ent. 

Thomas  &   Wilder^  attorneys,   and  Edward   P. 
Wilder^  of  counsel,  for  appellants. 

By  the  Court. — Sedgwick,  J. — The  learned  coun- 
sel did  not,  on  this  appeal,  discuss  the  legal  character 
of  the  office  of  trustees  of  common  schools  of  the  city  of 
New  York,  for  the  respective  wards  {L.  1873,  c.  112, 
§  6).  The  counsel  for  appellant  claimed  that  if  the 
official  body  named  by  the  statute  were  responsible 
for  damage  caused  by  the  negligence  of  the  workmen 
employed  by  it  to  repair  the  school-house,  the  law 
made  the  different  individuals  who  composed  the  body 
personally  liable.  Nor  did  the  counsel  for  respondent 
state  his  views  of  the  legal  character  of  these  officers. 
The  argument  was,  that  if  the  trustees  were  not  a  cor- 
poration, but  merely  a  board  of  citizens  appointed  to 
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a  public  duty,  who  serve  the  public  without  pay,  and 
who  have  no  funds,  out  of  which  it  was  their  duty  to 
see  that  the  repairs  on  the  premises  should  be  safely 
made,  the  courts  have  always  placed  them  under  the 
protection  of  the  rule,  that  public  oflBcers  are  not  held 
personally  liable  for  the  malfeasance  or  misfeasance  of 
their  employees  or  agents.  It  is  not  necessary,  as  I 
think,  to  maintain  or  deny  this  proposition  in  this 
case  ;  but  the  opinion  in  Bartlett  v.  Crozier  (17  Johns. 
439),  cannot  be  used  to  support  it.  That  case  did  not 
involve  liability  for  the  negligence  of  an  employee,  and 
it  was  disapproved  in  Hover  v.  Barkhoof  (44  N.  T. 
113).  In  the  present  case,  a  defense  could  not  be 
maintained  on  the  ground  that  the  trustees  had  no 
funds  out  of  which  it  was  their  duty  to  see  that  the 
repairs  on  the  premises  should  be  safely  made.  They 
had  procured  the  means,  and  the  work  was  going  on. 
I  think,  however,  that  it  is  quite  clear  that  the  statute 
makes  the  trustees  either  a  corporation  or  a  quasi  cor- 
poration. In  this  action,  they  are  not  sued  as  the  one 
or  the  other,  and  a  question  is  not  before  us  as  to  the 
form  in  which  they  should  be  sued,  if  deemed  to  be  a 
quasi  corporation  (Gardner  v.  Board  of  Health  of  the 
City  of  New  York,  10  N.  Y.  409). 

It  must  be  admitted,  that  if  they  formed  a  corpora- 
tion, the  individual  trustee  would  not  be  personally 
liable  for  the  tort  of  the  corporation.  A  corporate  duty, 
is  not,  ipso  facto^  a  duty  of  a  person  who  is  a  member 
of  the  corporation.  There  seems  to  be  no  reason  for  en- 
larging the  responsibility  of  a  member  of  a  quasi  corpo- 
ration, as  to  those  matters  in  respect  to  which  the  law 
has  given  it  corporate  powers  and  duties.  As  to  these 
matters  the  law  has  neither  given  the  individual  faculty 
to  exercise  the  power  nor  made  it  his  duty  to  exercise 
them.  There  cannot  be  negligence  where  there  is  no 
power  and  no  duty. 

The  statute  in  question,  imposes  the  duty  of  caring 
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for  the  school-houses  and  of  repairing  them,  not  upon 
the  individual  trustees,  severally  and  jointly,  but  upon 
them  as  an  aggregate  body.  The  statute,  in  places, 
refers  to  them  as  a  board  and  to  exercising  the  statutory 
power  by  a  majority  of  their  number.  It  is  consistent 
with  this,  that  each  has  also  an  individual  official 
power  and  duty,  and  therefore  responsibility.  A  de- 
fault in  respect  to  this  would  be  personal  or  individual. 
Upon  the  trial  it  was  admitted  that  there  was  no  in- 
dividual negligence. 

I  do  not  ignore  considerations  that  would  be  perti- 
nent to  a  case  that  presented  the  question,  if  aquasi  cor- 
poration were  liable  for  its  corporate  tort,  against  whom 
or  what  an  execution  might  issue.  That  question  has 
not  been  argued  at  all,  and  it  could  not  be  properly 
argued  in  this  action,  that  does  not  purport  to  be 
against  the  corporate  body,  but  only  against  its  mem- 
bers individually. 

I  do  not  see  that  the  opinion  in  Bassett  v.  Pish  (75 
JV,  T.  303)  intimates  that  in  an  action  against  those 
called  in  that  opinion  "  trustees  pf  an  ordinary  school 
district,"  an  individual  trustee  could  be  liable  for 
what  v/as  the  sole  default  of  the  trustees  as  a  body  or 
quasi  corporation.  The  language  makes  a  discrimi- 
nation against  such  a  rule.  The  opinion  says,  if  the 
defendants  were  in  the  position  of  the  trustees  of  an 
ordinary  school  district,  "  we  would  think  that  there 
was  enough  in  the  testimony  to  warrant  the  jury  in 
charging  them  all  with  negligence  in  the  performance 
of  their  duty."  It  states  that  the  testimony  showed 
that  some  of  the  trustees  had  personal  actual  knowl- 
edge of  the  unsafe  state  of  the  floor  of  the  school- 
house  ;  that  all  knew  of  the  decay  of  the  building,  of 
the  need  of  repair,  and  had  repeatedly  talked  of  it 
among  themselves ;  and  thus  the  condition  of  the  build- 
ing was  known  to  them  all.  It  further  states  that  if 
the  trustees  inspected  the  building,  they  would  have 
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been  careless  and  in  fault,  if  they  had  overlooked  the 
hole  in  the  floor  ;  and  if  they  did  not  go  to  inspect  the 
building,  then  they  would  egregiously  fail  in  doing 
their  duty.  Plainly,  all  the  defaults  and  omissions  of 
duty  are  considered  to  be  personal  and  individual 
negligpnce.  And  the  reason  of  the  argument  is  that, 
if  any  of  them  were  not  guilty  at  negligence  person- 
ally, such  would  not  be  liable. 

Whatever,  in  such  an  officer,  who  is  also  a  member 
of  the  aggregate  body,  may  be  assumed  to  be  personal 
negligence — for  instance,  the  violation  of  a  duty  of 
individual  vigilance,  that  the  body  may  be  informed 
of  the  fact  that  calls  for  its  action,  or  of  an  individual 
duty  of  calling  the  body  together  on  an  occasion  that 
requires  it,  or  of  moving  that  joint  action  be  taken,  or 
of  beginning  a  proposed  joint  action,  and  then  demand- 
ing  the  co-operation  of  the  other  members  of  the  body 
individually,  or  of  using  any  individual  official  power 
— cannot  be  made  the  ground  of  the  liability  of  the  de- 
fendants here,  for  it  is  here  admitted  that  there  was  no 
personal  negligence  on  the  part  of  any  of  the  individ- 
uals sued. 

Nor  did  the  case  of  Hover  v.  Barkhoof  (44  JUT,  Y. 
113)  take  a  diflPerent  view.  In  that  case,  the  opinions 
refer,  as  the  basis  of  liability,  to  acts  and  omissions, 
in  which  each  of  the  defendants,  individually  or  per- 
sonally, shared.  It  wa:s  remarked  that  they  refused  to 
exercise  their  power,  and  resolved  to  postpone  the  per- 
formance of  their  official  duty  till  the  following  spring  ; 
that  there  was  evidence  to  show  that  the  bridge  was 
out  of  repair  and  unsafe,  and  that  all  of  the  defendants 
had  notice  of  it,  and  that  the  burden  imposed  upon 
these  officers  was  not  too  great.  "All  it  requires  of 
them  is  that  they  shall,  with  reasonable  care  and 
fidelity,  discharge  the  duties  which  they  have  solemnly 
sworn  to  perform."    This  indicates  explicitly  that  the 
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performance  of  personal  duty  is  all  that  the  law  de- 
mands. 

On  the  trial,  the  form  of  the  claim  was  that  the 
defendants  were  liable  as  masters  or  superiors  of  the 
workmen,  who  opened  and  left  open  the  trap-door. 
Following  out  the  view  that  has  been  taken,  it  must 
be  held  that  the  individuals  were  not  the  masters  of 
the  workmen.  The  trustees,  as  a  corporate  body,  was 
the  superior.  The  individuals  could  not  employ  and 
could  not  annul  the  employment.  If  an  individual,  as 
matter  of  fact,  did  competently  do  either,  he  would  do 
it  as  representing  the  board.  The  relation  of  one 
member  to  the  body  is  not  like  that  of  one  partner  to 
a  partnership.  In  such  instance  each  act,  by  the 
single  partner  or  by  the  partnership,  is  rot  only  for 
the  firm,  but  for  the  individual  members  of  the  firm. 

If  the  form  of  the  claim  be  varied,  and  the  liability 
be  placed  upon  the  duty  of  seeing  that  the  trap-door 
was  not  negligently  opened,  the  legal  result  is  the 
same.  By  the  concession  of  the  case,  each  member  of 
the  board  performed  his  duty  in  that  regard,  kept 
proper  watch,  made  due  observation,  and  did  all  that 
he  was  called  upon  to  do.  This  infeq'ence  is  not  less 
sound,  because  perhaps  it  should  also  be  inferred  from 
these  facts*  that  in  such  case  the  corporate  body  could 
not  have  been  guilty  of  negligence.  Of  course,  it  is  not 
so  decided. 

As  to  the  defendant,  who  was  the  superintendent 
of  the  school  building,  I  do  not  see  how  any  case  can 
be  stated  against  him,  if  he  is  admitted  to  have  been 
free  from  any  act  of  personal  negligence. 

Exceptions  overruled,  and  judgment  directed  for 
defendant,  with  costs. 


FBEEDMAf^,  J.,  concurred. 
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SCHUYLER  G.  CHADSEY,  Respondent,  v.  WIL- 
LIAM H.  GUION,  Appellant. 

Marine  in9ura'nce---folicy   ^^  free  from  particular  ar>er<ig6^'* — what  neeet- 

$ary  to  recover  under — constructive  loss. 

Where  the  cargo  of  a  vessel  is  insured,  **  free  from  particular  average," 
it  is  not  necessary  that  there  shall  be  an  actual,  total,  physical  loss 
of  the  thing  insured ;  it  is  enougi)  if  there  be  a  constructive  total 
loss,  i.  6.,  such  a  destruction  of  all  value  as  amounts,  in  consider- 
ation of  law,  to  a  total  loss  to  the  owner.  But  in  such  case  there 
must  be  an  abandonment  of  the  goods  by  the  insured,  to  enable 
him  to  recover  as  for  a  total  loss ;  and  notice  of  such  abandonment 
must  be  given,  while  the  whole  is  in  peril,  and  in  a  reasonable 
time;  and  if  the  insurers  do  not  accept  the  abandonment,  the 
owners  must  hold  the  property  in  behalf  and  for  the  interest  of  the 
insurer.  If  they  hold  and  use  or  treat  the  property  as  their  own,  it 
will  amount  to  a  waiver  of  the  abandonment. 

The  law  and  authorities  in  relation  to  marine  policies,  discussed  by 
the  court. 

Before  Sedgwick  and  Preedman,  J  J. 

Decided  April  5,  1880. 

Appeal  by  defendant  from  judgment  and  from  order 
denying  motion  for  new  trial. 

This  was  an  action  upon  a  policy  of  marine  insur- 
ance. A  cargo  of  potatoes  liad  been  insured  ''free 
from  particular  average."  While  the  canal  boat  that 
contained  the  cargo  was  moored  to  the  dock,  after  her 
arrival  at  Yonkers,  to  which  the  insurance  was  made, 
she  was  sunk  by  a  storm.  The  cargo  was  submerged, 
with  the  exception,  as  the  testimony  left  doubtful,  of 
a  small  part  of  the  cargo.  This  happened  on  January 
1,  and  notice  of  abandonment  was  given  on  January  4. 
On  the.  trial  the  plaintiff  claimed  that  the  abandonment 
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and  the  preceding  circumstances,  made  a  total  loss,  and 
also  that  there  was  an  actual  total  loss,  because  the 
disaster  had  destroyed  totally  the  value  of  the  potatoes. 
The  jury  found  for  the  plaintiflf,  for  the  full  value  of 
the  potatoes. 

On  the  trial  the  defendant's  counsel  claimed  ^hat 
the  facts  made  no  cause  of  action,  and  made  certain  ex- 
ceptions on  points  which  are  passed  upon  in  the 
opinion. 


Treadwell  Cleveland^  for  appellant,  among  other 
things,  urged: — I.  There  is  a  conflict  between  the 
printed  words  and  the  written  words ;  the  latter  then 
govern  {PhiUips  on  Ins.  §  125,  and  authorities  cited  ; 

1  Parsons  on  M.  Ins,  66 ;  Burt  v.  Brewers'  Ins.  Co., 
9  Hun,  383;  Harper  v.  New  York  Ins.  Co.,  22  N.  T. 
444). 

11.  It  is  the  established  law  in  this  State  that  under 
such  a  form  of  policy  as  in  the  case  at  bar  J;he  .insured 
cannot  recover  for  a  total  loss  of  a  part,  if  any  part  of 
the  subject  reaches  the  port  of  destination  in  specie 
and  of  value  (Wallerstein  v.  Columbian  Ins.  Co.,  44  N. 
Y.  204 ;  De  Peyster  n.  Sun  Mutual  Ins.  Co,  19  N.  Y. 
277 ;  Ralli  v.  Janson,  6  Ellis  &  B.  422  ;  Leroy  v.  Gover- 
neur,  1  Johns.  Cas.  226 ;  Magrath  v.  Church,  1  Cai. 
196  ;  Nelson  v.  Columbian  Ins.  Co.,  3  Cai.  108 ;  Salters 
7>.  Ocean  Ins.  Co.,  14  Johns.  138 ;  Moreau  v\  United 
States  Ins.  Co.,  1  Wheat  219 ;  Poole  v.  Protection 
Ins.  Co.,  14  Conn.  46;  Biays  v.  Chesapeake  Ins.  Co., 
7  Cranch,  415  ;  Humphreys  n.  Union  Ins.  Co.,  3  Mason, 
4S^\  Buchanan  ^).  Ocean  Ins.  Co.,  6  Cbt^.  330;  Bryan 
V.  New  York  Ins.  Co.,  25  Wend.  617  ;  Moreau  v.  United 
States  Ins.  Co.,  3  Wash.  C.  Ct.  256 ;  Burt  v.  Brewers' 
Ins.  Co.,  9    Hun,   383;    Young  v.   Pacific  Ins.   Co., 

2  J.  &  S.  321 ;  Arnold  on  Ins.  [Maclachan],  906 ;  2 
Parsons  on  Ins.  292). 
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Mc  Daniel  &  Southei\  attorneys,  hud  JEveritt  P. 
Wheeler^  of  counsel,  for  respondent,  as  to  the  con- 
struction of  the  policy,  cited  : — 2  Parsons  Marit.  LaWy 
329  ;  Osacar  v.  Louisiana  State  Ins.  Co.,  17  Martin 
La.  R,  (5  lb.  N.  8.)  3,867 ;  Harrison  v.  Ellis,  7  Ellis 
&  Black.  465. 

By  the  Court. — Sedgwick,  J. — ^As  to  cases  like 
the  present,  of  goods  insured  free  from  particular 
average,  Wallerstein  v.  Columbian  Insurance  Co.  (44 
N.  Y.  222)  did  not  hold  that  when  part  only  of  the 
goods  have  been  landed  after  a  disaster,  the  insurer 
will  remain  liable,  if  the  part  is  so  damaged  as  to  be 
without  value.  It  decided  that  when  the  ship  sank 
with  the  coffee  on  board,  there  was  a  total  loss  of  the 
coffee.  The  opinion  should  be  referred  to,  to  ascertain 
whether  this  was  determined  on  rules  applicable  to 
actual  or  to  constructive  loss.  It  was  on  the  latter, 
probably.  The  opinion  says :  "  While  thus  exposed  to 
the  peril  of  a  total  loss,  the  master  abandons  the  ves- 
sel, and  notice  is  given  to  the  underwriter  ;"  and  then 
proceeds  to  state  that  "  the  loss  of  the  coffee  was  total, 
and  the  right  to  recover  became  fixed,  when  the  aban- 
donment was  made.  The  rescue  of  a  portion  of  the 
contents  of  the  vessel,  with  whatever  motive  it  was 
done,  did  not  undo  what  was  already  done.  It  could 
not  convert  into  a  partial  loss  that  which,  under  the 
circumstances  detailed,  the  law  adjudged  to  be  total." 
The  decision  would  have  been  the  same  il  the  insurer, 
by  some  accident,  had  been  able  to  land  a  part  of  the 
coffee  in  a  sound  state,  provided,  it  may  perhaps  be 
reserved,  the  value  of  that  part  was  not  great  enough 
to  show  that  there  was  no  constructive  total  loss. 

The  court  did  not  declare  the  law  to  be,  that  a  de- 
struction of  all  value  to  the  owner  was  in  itself  a  total 
actual  loss.  It  said  that  in  cases,  like  the  present,  the 
chief  question  has  been,  whether  there  must  be  an 
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actual,  total,  physical  loss  of  the  thing  insured,  or 
whether  there  may  be  a  constructive  total  loss ; 
whether  there  must  be  demolition  or  annihilation,  or 
whether  a  destruction  of  all  value  to  the  owner,  and 
hence  a  total  loss  to  him,  is  sufficient.  The  current  of 
authorities,  both  in  this  country  and  in  England,  as 
well  as  the  conclusion  of  elementary  writers,  is  in 
favor  of  the  doctrine  of  constructive  loss.  This  reason- 
ing, of  course,  involved  the  necessity  of  the  insured 
abandoning  the  goods,  to  enable  him  to  recover  as  for 
a  total  loss ;  and  it  was  said  '*•  the  notice  of  abandon- 
ment must  be  given  while  the  whole  is  in  peril,  and  in 
a  reasonable  time." 

In  this  case,  the  burden  of  proof  was  upon  the 
plaintiff  to  show  sufficient  facts  to  make  the  total  loss 
claimed,  and  among  these,  that  the  abandonment  was 
made  at  such  time  that  the  partial  loss  was  to  be 
deemed  total  by  law.  There  was  no  proof  to  show, 
satisfactorily,  that  the  notice  of  abandonment  was  sent 
before  there  had  been  any  goods  landed,  after  the  dis* 
aster.  The  testimony  cjeems  to  show  that  eighty  barrels 
of  potatoes  had  been  landed  before  the  witness  Pilleori 
went  to  the  boat,  and  before  -  January  4,  when  the 
notice  was  sent. 

If  the  proposition  were  valid  that  these  eighty  bar- 
rels must  be  disregarded,  because  they  had  no  value 
after  the .  exi)enses  in  regard  to  them  were  deducted 
from  their  damaged  value,  the  facts  would  not  sustain 
it.  These  potatoes  were  damage^!  to  the  extent  of  one- 
half  of  their  sound  value.  The  evidence  does  not 
show  what  were  the  expenses  of  getting  them  out  of 
the  sunken  boat,  and  which  were  to  be  charged  to 
them.  Of  course,  to  reduce  the  value  of  these  eighty 
barrels,  charges  cannot  be  made,  which  would  have  to 
be  borne  if  they  were  delivered  to  the  owner  in  a  sound 
state,  nor  should  the  whole  of  the  pumping  out  the 
boat  be  borne  by  this  particular  lot.    This  last  was  to 
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be  borne  by  the  whole  cargo,  if  not  also  by  the  boat. 
If  the  improi)er  charges  were  not  made,  as  the  proof 
stands,  the  eighty  barrels,  when  landed,  were  nearly, 
if  not  quite,  worth  fifty  per  cent,  of  the  sound  value, 
and  the  evidence  does  not  show  any  deduction  that 
should  be  made. 

Moreover,  to  prove  an  abandonment,  it  is  not  suflBi- 
cient  to  prove  only  a  notice  of  abandonment.  In  addi- 
tion, there  should  be  proof  of  an  acceptance  of  the 
abandonment,  or,  incase  the  insurers  do  not  accept,  the 
owners  must  hold  the  property  in  behalf  and  for  the 
interest  of  the  insurers.  If  they  hold  and  use  or  treat 
the  property  as  their  own,  it  will  amount  to  a  waiver 
of  the  abandonment  (2  Par.  Mar,  Lis.  190 ;  Waldens  v. 
PhoBuix  Ins.  Co.,  6  Johns.  325).  There  is  no  doubt, 
that  very  slight  facts  will  show  that  after  a  notice  the 
insured  held  the  property  as  agent  or  trustee  of  the  in- 
surer, or  that,  all  other  things  being  regular,  the  hold- 
ing and  the  dealing  will  be  presumed  to  be  for  the 
insurers.  In  the  present  case,  however,  the  way  in 
wliich  the  owners  dealt  with  the  property  shows  that 
they  exercised  the  dominion  of  owners  in  their  own 
right.  The  careless  manner  of  selling  the  potatoes,  the 
nature  of  the  contracts  they  made,  and  the  entire  omis- 
sion to  consult  the  insurers,  who  were  at  hand,  show 
this.  For  this  reason,  either  the  abandonment  was 
never  consummated,  or,  if  it  is  assumed  to  have  been, 
there  was  a  waiver  of  it  by  the  owners. 

As  there  was  no  abandonment,  there  could  be  no 
recovery,  unless  the  plaintiff,  proved  that  there  had 
been  an  actual  total  loss.  On  this  point,  the  position 
most  favorable  to  the  plaintiff  is,  that  there  was  a  total 
destruction  of  value,  by  reason  of  the  disaster,  taking 
into  account  the  expenses  necessarily  incurred  that  were 
caused  by  the  disaster.  The  burden  of  proof  is  on  the 
plaintiff,  and  no  such  destruction  of  value  was  shown. 
There  was  no  testimony  as  to  what  expenses  the  disas- 
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ter  had  caused.  There  were  some  vague  statements,  as 
to  the  result  of  sales,  but  in  these  statements  it  was 
possible  to  find  the  amount  of  ^he  expenses.  The  gen- 
eral description  of  the  amount  of  damage  was  vague 
and  insuflBcient.  At  least,  there  were  one  thousand 
barrels  of  potatoes  taken  from  Yonkers  to  New  York, 
and  sold  in  the  latter  place,  at  private  sale,  and  the 
most  satisfactory  thing  said  by  the  person  who  removed 
them  and  sold  them,  is  that  he  got  enough  to  pay  him 
for  his  expenses  and  his  time. 

It  is  not  necessary  to  decide  that  the  defendant 
would  or  would  not  have  been  liable,  if  there  had  been 
an  abandonment.  The  plaintiflF  could  not  recover  with- 
out an  abandonment. 

The  exceptions  taken  by  the  defendant's  counsel, 
at  the  trial,  raised  the  points  that  have  been  examined. 
It  is  not  necessary  to  state  them  in  detail. 

Judgment  and  order  denying  motion  for  new  trial 
reversed  and  new  trial  ordered,  with  costs  of  the  appeal 
to  appellant  to  abide  the  event. 

Fbe£DMAN,  J.,  concurred. 


ANGUS    P.    MoINTYRE,    Respondent,  v.   FRED- 
ERICK RADUNS,  Appellant. 

Disorderly  coTidnuit — breach  of  peace — right  of  police  officer  to  arrest, 

A  police  officer,  or  otber  known  conservator  of  the  peace,  may  lawfully 
interpose  to  prevent  a  breach  of  the  peace,  and  so  long  as  there 
remains  any  danger  of  it  the  duty  of  interference  continues. 

He  has  the  right  to  remonstrate  against  noise  and  disturbance  in  the 
street,  and  if  an  assault  upon  him  be  attempted  for  so  doing,  he 
may  arrest  the  offender. 

What  constitutes  a  breach  of  the  peace,  also  the  generajl  rights  and 
duties  of  police  officers  in  making  arrests,— considered  by  the 
court. 
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Before  Sedgwick  and  Feeedman,  JJ. 

I>ecide»  Apnl  S,  1880. 

Appeal  from  judgment  and  from  order  denying^ 
motion  for  a  new  trial. 

The  action  was  for  false  imprisonment.  The  com- 
plaint charged  that  the  defendant,  being  a  member  of 
the  police  force  of  the  city,  maliciously  and  illegally 
compelled  the  plaintiff,  against  his  will,  to  go  with 
him  to  a  police  station-house,  &c.  The  answer  alleged 
that  at  the  time,  &c.,  the  plaintiff  was  acting  in  a  loud, 
disorderly  manner  at  night,  in  the  public  street,  and 
was  guilty  of  conduct  tending  to  a  breach  of  the  pub- 
lic peace  and  quiet ;  and  upon  the  defendant's  request- 
ing the  plaintiff  to  cease  therefrom,  the  plaintiff  then 
and  there  assaulted  the  defendant,  whereupon  the  de- 
fendant caused  the  plaintiff  to  accompany  him  to  the 
station-house. 

The  jury  found  for  the  plaintiff. 

Hugh  L.  Cole^  for  appellant. 
Richard  Btcsteedy  for  respondent. 

'By  the  Court. — Sedgwick,  J. — The  defendant's 
counsel,  upon  the  trial,  requested  the  judge  to  charge 
the  jury  that  the  arrest  was  legal,  under  the  facts  and 
circumstances  as  stated  by  the  defendant.  The  learned 
judge  was  not  of  this  opinion,  and  refused  so  to 
charge. 

The  defendant  had  testified  that  near  the  corner  of 
Mulberry  and  Mott  streets,  after  midnight,  he  saw  the 
plaintiff  in  company  with  a  lady,  coming  up  the  street 
very  loud  and  noisy,  dragging  her  by  the  arm  along 
the  street ;  that  he  went  to  plaintiff,  tapped  him  on 
the  shoulder,  ordered  him  to  be  quiet,  telling  him  that 
it  was  not  a  proper  way,  on  the  public  street,  to  be 
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making  such  a  noise  at  that  hour  of  the  night ;  that 
the  plaintiff  did  not  stop ;  that  he  again  told  them  to 
Btop,  that  it  was  a  bad  neighborhood  around  there ; 
that  the  plaintiff  then  left  the  lady,  turned  back,  was 
very  excited,  and  made  a  blow  for  the  defendant  with 
his  fist,  stopped,  turned  again^  and  made  a  second  blow 
for  the  defendant ;  that  he  asked  the  plaintiff  twice  to 
teep  quiet,  and  before  the  plaintiff  was  arrested  he 
had  struck  twice  at  him.  The  plaintiff  and  his  wit- 
nesses had  testified  to  a  state  of  facts  that  contradicted 
the  defendant's  evidence,  and  if  their  verdict  was  only 
that  the  plaintiff's  testimony  was  true,  the  defendant 
was  clearly  liable ;  but  under  the  charge  the  jury  may 
have  found  for  the  plaintiff,  although  the  facts  were 
as  stated  by  the  defendant. 

Under  the  circumstances  sworn  to  by  defendant, 
the  plaintiff  would  not  have  been  justified  in  assaulting 
the  officer.  The  blows  would  not  have  been  offered  in 
self-defense.  The  officer,  if  he  were  believed,  had  not 
arrested  or  attempted  to  arrest  the  plaintiff.  He  had 
only  mildly  and  proi)erly  cautioned  them  against  noise 
or  disturbing  conduct.  An  assault  upon  a  police  offi- 
cer, when  in  the  discharge  of  his  duty,  has  been  de- 
clared to  be  a  misdemeanor  by  section  22,  chapter  569, 
Laws  of  1867.  This  recognizes  the  rule  of  the  common 
law  on  this  subject.  "If  a  man  makes  assault  upon 
the  constable,  he  may  justify  to  arrest  him  who  made 
the  assault,  and  to  carry  him  to  jail,  for  breaking  the 
2>eace,  though  he  himself  be  party"  {Viners'  Ab. 
"  Constable,"  [E.]  7). 

If  the  arrest  had  been  made  upon  the  other  facts 
stated  by  the  officer,  there  having  been  no  assault, 
there  would  haA*3  been  a  question  for  the  jury.  The 
peace  officer  has  a  right,  and  it  is  his  duty  to  arrest, 
persons  who  commit  a  breach  of  the  peace  in  his  pres- 
-ence.  The  duty  is  described  by  Parke,  B.,  in  Howell 
V.  Jackson  (6  C.  &  P.  723) :   '*  For  if  the  plaintiff  made 
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such  a  noise  and  disturbance  as  would  create  alarm, 
and  would  disquiet  the  neighborhood,  and  the  persons 
passing  along  the  adjacent  street,  that  would  be  such 
a  breach  of  the  peace  as  would  not  only  authorize  the 
landlord  to  turn  the  plaintiff  out  of  the  house,  but  it 
would  also  give  the  landlord  a  right  to  have  the  plaint- 
iff taken  into  custody  if  this  occurred  in  the  view  of 
the  watchman."  In  the  case  cited,  the  breach  of  the 
peace  happened  in  a  public  house.  The  rule  stated 
has  greater  force  when  it  is  applied  to  an  occurrence 
in  a  public  street.  The  oflBcer  must  take  the  risk  of 
the  facts  justifying  him,  and  in  a  case  like  the  present 
it  should  be  left  to  the  jury  to  determine  whether  the 
conduct  of  the  arrested  party  was  calculated  to  disturb 
and  alarm  the  neighborhood,  to  attract  a  crowd,  to 
lead  to  disorder  or  riot.  The  character  of  the  neigh- 
borhood may  be  considered.  It  should  be  proved  by 
competent  testimony.  *  A  statement  of  the  officer  to 
the  arrested  party,  while  he  was  cautioning  him  that 
it  was  a  bad  neighborhood,  is  not  proof  of  the  fact. 
The  officer,  before  resorting  to  the  extreme  remedy  of 
arrest,  should  request  the  party  to  cease  from  noise  or 
misconduct,  and  should  not  arrest  if  the  request  is 
complied  with.  This  observation  is  to  be  confined  to 
cases  like  the  one  here,  for  there  may  be  breaches  of 
the  peace  which  demand  immediate  arrest. 

A  constable  or  other  known  conservator  of  the  peace 
may  lawfully  interpose  upon  his  own  view  to  prevent 
a  breach  of  the  peace  or  to  quiet  an  affray  (1  East  P. 
C.  303).  One  great  use  of  police  officers  is  to  nip  mis- 
chief in  the  bud  (1  Bennet  &  H.  L.  C.  C.  201,  citing 
Rex  V.  Hems,  7  C.&  P.  312).  This  duty  of  interference 
continues  while  there  remaifis  any  danger  of  a  breach 
of  the  peace,  and  if  remonstrance  or  mere  interference 
are  not  sufllcient  to  avert  the  danger,  the  officer  is 
justified  in  arresting  the  guilty  party. 

I  therefore  think  there  should  be  a  new  trial. 


MEYER  V.  PRESS  PUBLISHING  COMPANY. 


127 


Statement  of  the  Case. 


Judgment  and  order  denying  motion  for  new  trial 
reversed,  new  trial  ordered,  with  costs  of  appeal  to  ap- 
pellant to  abide  event. 


Freedman,  J.,  concurred. 


AMALIA    MEYER,   Respondent,   v.   THE  PRESS 
PUBLISHING  COMPANY,  Art>ELLANT. 

Verdict — presumption  that  jurors   ha/oe   compromised   opinions   as    to 

amount — Libd — rule  as  to  damages. 

There  is  no  presumption  that  indiyidual  jurors  have  compromised 
their  opinions  in  arriving  at  the  amount  of  a  verdict  in  an  action  for 
libel  where  there  is  no  evidence  as  to  damages,  from  the  mere  fact 
that  the  verdict  is  for  a  certain  number  of  dollars  and  three  cents. 

The  rule  as  to  damages  in  actions  for  libel  stated  by  the  court,  and  a 
verdict  of  $1,875.03,  held  not  excessive,  as  actual  damages  to  plaint- 
iff in  her  business  as  midwife,  from  a  libelous  writing  in  regard  to 
her  said  business,  printed  and  published  in  a  newspaper  in  New 
York  city,  where  a  retraction  of  the  charge  made  was  published  in 
the  same  newspaper  two  days  thereafter,  no  evidence  of  damage 
being  before  the  jury.  In  such  case,  the  question  of  malice,  in  its 
bearing  upon  the  right  to  exemplary  damages,  should  not  be  taken 
from  the  jury. 

Before  Sedgwick  and  Prbedman,  JJ. 

Decided  April  5,  1880. 

Appeal  by  defendant  from  judgment  and  from  order 
denying  motion  for  new  trial.  . 

The  complaint  showed  that  the  plaintiff  was  a  mid- 
wife, and  that  the  defendant  was  the  publisher  of  the 
Worlds  a  newspaper  published  in  the  city  of  New 
Tork. 

That  defendant  maliciously  published  a  false  and 
scandalous  article  in  its  paper,  and  that  thereby  the 
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plaintiff  has  beea  iajared  in  her  trade  and  business  as  a 
midwife. 

The  gist  of  the  article  complained  of  was  that  Mrs. 
Meyer  was  well  known  in  the  profession  as  an  abor- 
tionist. The  damages  were  based  on  loss  of  business 
as  a  teacher  of  midwifery  and  as  a  midwife. 

The  answer  admitted  the  publication,  &c.,  and  denied 
each  and  every  other  allegation  of  the  complaint. 
The  second  defense,  by  way  of  mitigating  circum- 
stances, stated  that  the  publications  were  inserted  in 
its  newspaper  by  its  employees  as  items  of  public 
news,  believing  the  same  to  be  true,  after  due  inquiry. 

The  third  defense  was  that  the  publication  occurred 
on  September  11,  and  on  September  13  a  full  retraction 
of  said  publication  was  made  in  the  said  newspaper, 
stating  that  the  plaintiff  was  not  intended,  but  another 
person  of  the  same  name. 

The  fourth  defense  was  that  the  facts  and  circum- 
stances under  which  the  facts  stated  in  such  articles 
were  gathered  were  such  as  to  reasonably  induce  in 
the  mind  of  a  person,  possessed  of  ordinary  intelli- 
gence and  knowledge  a  belief  in  the  truth  of  said  pub- 
lications ;  that  the  persons  engaged  in  the  publication 
of  said  paper  before  and  at  the  time  of  said  publica- 
tions knew  such  facts  and  circumstances,  and  that 
they  were  by  reason  thereof  led  to  believe  in  the  trath 
of  the  charge,  said  facts  being  that  the  person  really 
alluded  to  in  said  articles  was  not  the  plaintiff,  bur  a 
Mrs.  Dr.  Meyer,  a  person  generally  called  by  the  same 
name  as  plaintiff,  and  that  statements  were  made  by 
several  persons  to  them  that  she  was  the  same  person 
as  the  one  intended  to  be  described,  and  that  the 
persons  who  were  engaged  in  said  publications  really 
believed  that  there  was  but  one  Mrs.  Dr.  Meyer  in  the 
city  of  New  York. 

Evidence  was  given  upon  the  trial  tending  to  estab- 
lish the  facts  alleged  in  the  answer,  and  a  copy  of  the 
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paper  containing  the  retraction  above  referred  lu  was 
in  evidence. 

No  evidence  of  actual  damage  to  plaintiff  was 
given. 

Alexander  &  GHreen^  attorneys,  and  O.  B.  Alexander, 
of  connsel,  for  appellant,  among  other  things,  nrged  : 
— I.  In  an  action^f  tort  the  jury  could  not  estimate  the 
damage,  in  the  absence  of  evidence,  so  as  to  honestly 
find  a  verdict  of  $1,375.03  (Kelly  v.  Sherlock,  L.  R,,  L 
Q.  B.  697;  Palvey  v.  Stamford,  L.  Ji.jlO  Q.  B,,  54). 

II.  The  verdict  is  contrary  to  the  weight  of  evidence 
because  the  defense  showed  due  diligence  and  care 
{Dunn  V.  Hall,  1  Ind.  344) ;  also  grounds  constituting 
reasonable  cause  (Shilling  v.  Carson,  27  Md.  186; 
Purple  V.  Horton,  13  Wend.  9 ;  Skinner  v.  Powers,  . 
Idr  461 ;  Howard  v.  Thompson,  21  Id.  319 ;  Donelly  /j. 
Swain,  2  Phil.  Rep.  93 ;  Snyder  v.  Andrews,  6  Barb 
43 ;  Potter  v.  Thompson,  22  Id.  87). 

Daoenport  <6  Leeds^  attorneys,  and  J.  S.  Daven- 
port, of  counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J. — There  was  no  error 
in  any  of  the  rulings  of  the  learned  judge  upon  the 
trial.  The  defendant's  rights  were  protected,  in  every 
direction.  The  only  point  for  particular  considei^ation 
relates  to  the  damages.  The  appellant's  counsel  claims 
that  they  were  excessive  and  that  the  court  should 
have  granted  the  motion  for  a  new  trial  on  that  ground. 
It  is  not  denied  that  the  libel  was  untrue,  or  that  the 
plaintiff  was  entitled  to  an  amount  that  would  have 
compensated  for  the  actual  damage.  But  it  is  claimed 
that  the  preponderance  of  testimony  was  that  there  had 
been  no  actual  malice  ;  that  the  article  complained  of 
had  been  written  after  great  care  and  attention,  to  fi|id 
the  truth  of  its  statements  ;  that  a  full  retraction  waa' 
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,  made  on  the  day  but  one  after  the  libel  had  been  pub- 
lished, and  that  it  was  not  a  case,  therefore,  in  which 
the  plaintiff  was  entitled  to  exemplary  or  punitive  dam- 
ages. It  is  further  claimed  that  on  the  evidence  it  is 
clear  that  the  amount  of  the  verdict,  $1,375.03  was 
greatly  in  excess  of  the  amount  that  would  compensate 
the  plaintiff  for  actual  damages. 

I  am  of  ojunion  that  the  court  was  right  in  not  tak- 
ing from  the  jury  the  question  of  malice  in  its  bearing 
upon  the  right  to  exemplary  damages.  The  remarks 
of  the  judge  on  this  point  called  the  attention  of  the 
jury  to  all  the  particulars  which  were  favorable  to  the 
defendant.  On  the  other  hand,  it  does  not  appear 
that  the  amount  was  in  excess  of  actual  compensation. 
Itjs  to  be  presumed  that  the  jury  exercised  a  sober 
judgment  in  their  assessment,  and  great  weight  is  to 
be  given  to  their  action,  in  a  matter  which  they  are*so 
much  better  fitted  than  a  court  to  decide.  Pry  v.  Ben- 
nett (3  B08W.  246)  gives  the  rule  that  must  be  applied 
to  this  case  :  "  The  true  rule  is,  that  if  the  defendant 
fails  to  justify,  the  plaintiff  is  entitled  to  recover,,  at 
all  events,  his  actual  damages.  He  has  a  right  to 
these,  although  the  defendant,  at  the  time  of  publish- 
ing the  libel,  believed  the  facts  alleged  to  be  true.  The 
actual  damages  are  to  be  determined  by  the  jury,  in  a 
sound  discretion,  upon  a  careful  consideration  of  the 
offense  or  misconduct  imputed  to  the  plaintiff,  the  cir- 
cumstances of  the  publication,  the  extent  of  its  circu- 
lation, and  the  natural  and  necessary  consequences  of 
such  a  publication,  according  to  the  results  of  human 
obsei'vation  and  experience."  That  the  libel  charged 
a  very  gross  violation  of  morality  and  law,  in  respects 
that  it  was  natural  and  probable  would  seriously  in- 
jure her  personally  and  her  business,  cannot  be  denied, 
and  the  jury  would  have  a  right  to  consider  whether 
.there  would  not  be  damaging  consequences  from  the 
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charge,  even  after  there  had  ceased  to  be  any  doubt 
that  she  was  innocent. 

A  suggestion  was  made  that  the  individual  jurors 
must  have  compromised  their  opinions  as  to  the  proper 
amount  of  damages,  for  the  reason  that  there  is  no 
other  way  of  accounting  for  the  three  cents  that  was  a 
part  of  the  verdict.  This  is  not  convincing.  It  is  more 
likely  that  twelve .  minds  agreed  upon  a  very  exact 
estimate  of  damages,  than  that  several  were  of  such 
opinions  as  to  the  amount  of  damage  that  an  average 
of  them  would  result  in  the  fraction  of  three  cents, 
which  it  be  thought  important  to  retain. 

I  am  of  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed,  with  costs. 

Freedman,  J.,  concurred. 


ROSA    De  JONGFE,  Appellant,    v.    PAULINE 

GOLDSMITH,  Respondent. 

Jjife  in8uranc& — endaumient  policy  payable  to  wife  not  aesigndble — Bti- 

dence, 

A  policy  of  insurance  payable  to  the  wife  upon  the  death  of  her  hus- 
band, or  upon  a  certain  date,  should  he  then  be  living,  is  not  assign- 
able by  the  wife.  A  guaranty  by  the  wife  of  the  *' sufficiency  and 
validity  of  the  assignment  '^  does  not  give  validity  thereto ;  nor  does 
the  assignee  acquire  any  interest  in  the  policy  by  subsequent  pay- 
ment of  premiums  in  good  faith.  His  rights  are  limited  to  the  re- 
covery of  the  amount  so  paid  by  him. 

The  presumption  that  such  a  policy  was  issued  for  the  purposes 
declared  in  the  act  of  1840,  is  not  destroyed  by  proof  of  a  former 
assignment  by  the  wife  for  the  husband's  benefit.  Whether  such 
evidence  is  admissible  for  that  purpose,  qucere. 

Before  Sedgwick  and  Preedman,  J  J. 

Decided  April  5,  1880. 
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Appeal  by  plaintiff  from  judgment. 

The  action  was  began  by  the  plaintiff  against 
The  Mutual  Life  Insurance  Company,  to  recover  the 
amount  of  a  policy  of  insurance  upon  the  life  of  Henry 
Goldsmith,  for  the  benefit  of  his  wife,  Pauline  Gold 
smith,  the  present  defendant,  and  assigned  by  her  to 
the  plaintiff.  The  insurance  company  was  allowed  by 
order  to  substitute  the  present  defendant  in  its  place, 
having  deposited  in  court  the  amount  due  upon  the 
policy. 

The  policy  was  payable  to  the  wife,  on  the  death  of 
her  husband,  or  if  he  should  be  living  on  November  1, 
1880,  then,  on  that  day.  The  husband  died  in  1877. 
Before  his  death,  his  wife  assigned  the  policy  to  the 
plaintiff,  by  an  instrument  in  writing  which  guaranteed 
*'the  validity  and  sufficiency  of  the  foregoing  assign- 
ment to  the  above  named  assignee."  The  assignee  paid 
foUr  quarterly  premiums,  before  the  death  of  Mr.  Gold- 
smith. 

The  court  held  that  the  assignment  was  void,  for 
want  of  power  of  the  wife  to  assign,  and  adjudged  that 
the  defendant  was  entitled  to  the  fund  in  court,  ex> 
cepting  an  amount  equal  to  the  premiums  paid  by  the 
plaintiff,  which  amount  was  adjudged  to  be  paid  to  the 
plaintiff. 

James  K.  Bi'll,  attorney,  and  J.  A.  SJioudy^  of 
counsel,  for  appellant. 

Eli  M.  Cohen^  attorney,  and  Otto  SbrwitZy  of 
counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J. — Brummer  «.  Cohen, 
decided  by  the  general  term  of  the  New  York  common 
pleas  (58  JETow.  Pr.  239),  the  discussion  in  the  opinion  of 
Judge  Labremobe  in  that  case  at  general  term,  and  of 
Judge  J.  F.  Daly  at  special  term,  and  the  cases  cited 
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by  those  judges,  require  that  there  should  be  an  affirm- 
ance of  the  position  taken  below,  that  the  assignment 
of  the  defendant  to  plaintiff  was  void.  The  interest  of 
the  wife  is  non-assignable,  on  the  ground  that  the 
intent  of  the  statute  would  be  defeated,  if  such  a 
I)olicy  were  held  to  be  assignable  (Eadie  v.  Slimmon, 
26  iT.  r.  15). 

It  is  then  further  to  be  observed  that  the  guaranty 
by  a  wife,  of  the  validity  of  such  an  assignment,  must 
partake  of  the  fundamental  objection  to  the  assign- 
ment itself.  If  the  guaranty  be  valid,  the  law  would 
not  declare  the  assignment  invalid.  A  promise  to 
make  the  assignment  valid  and  sufficient  has  not  as 
much  strength  as  actually  assigning. 

The  learned  counsel  for  appellant  argues  that,  the 
payment  of  premiums  by  plaintiff  in  her  own  right,  and 
while  claiming  to  be  the  owner  of  the  policy,  cannot 
inure  to  the  benefit  of  the  defendant.  * '  Whether  or  not 
the  policy  that  is  attempted  to  be  assigned  is  or  shall 
be  kept  alive,  so  far  as  the  payment  of  premiums  affects 
this  question,  depends  upon  the  position  that  the  com- 
pany may  take.  The  assignee  pays  the  premium  from 
time  to  time.  If  it  be  assumed  that  the  assignee  does 
not,  by  legal  construction,  act  for  the  real  owner  of  the 
policy,  if  the  company  receives  the  premium,  know- 
ingly or  unknowingly,  from  the  assignee,  the  sole  effect 
is,  that  the  policy  has  been,  as  matter  of  fact,  kept  in 
being,  to  be  enforced  according  to  its  terms.  It  con- 
cerns the  company  only  to  raise  the  question  that  the 
jmrty  interested  in  the  policy  did  not  tender  the  pre- 
mium, and  that  it  was  not  obliged  to  receive  a  premium 
from  a  stranger,  if  an  assignee  of  this  kind  be  a 
stranger.  The  assignee  voluntarily  keeps  the  policy 
alive  to  be  enforced  according  to  its  terms,  and  his  sole 
right  is  confined  to  a  claim  he  may  make  to  the. 
amount  of  the  premiums  paid  by  him. 

lam  of  opinion  (Brummer  t>.  Cohen,  supra)  that  it  is 
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presumed  from  the  form  of  a  policy  of  this  kind  that 
it  was  issued  for  the  purposes  declared  to  be  lawful  by 
the  act  of  1840,  and  that  the  force  of  this  presumption 
would  not  be  destroyed,  by  proving  that  the  wife  had 
once  before  assigned  the  policy  for  the  husband's  bene- 
fit, regaining  it  by  reassignment.  Perhaps,  though  it 
is  not  necessary  to  decide  this,  no  amount  of  acts  or 
words  on  the  part  of  the  wife,  after  the  i)olicy  is  issued, 
could  be  given  in  evidence  to  show  that  the  policy  was 
not  protected  by  the  statute,  for  she  might  in  that  way 
succeed  in  violating  the  intent  of  the  statute  which  is 
a  prohibition  upon  her. 

We  think  the  learned  judge  was  right,  in  the  exer- 
cise of  his  discretion,  in  adjudging  costs  against  the 
plaintiff.  There  might  be  a  doubt,  if  only  personal 
rights  were  concerned,  that  depended  upon  the  agree- 
ment of  parties.  But  there  is  a  matter  of  public  policy 
involved.  The  statute  is  well  known.  Its  construe- 
tion  has  been  settled  for  many  years,  and  any  party 
that  bases  a  claim  that  is  forbidden  by  it,  should  do  so 
with  the  risk  of  paying  the  costs  of  the  action  in  which 
the  claim  is  made. 

Judgment  affirmed,  with  costs. 


Fbeedman,  J.,  concurred. 


HARVEY     M.    MUNSELL,   Respondent,    v.    ED- 
WARD FLOOD,   Appellant.' 

Action  to  reeover  personal  property— form  of  judgment  in. 

The  clerk  has  no  authority  to  enter  an  absolute  judgment  for  interest 
in  an  action  for  the  recovery  of  personal  property,  where  the  plaint- 
iff is  entitled  to  a  judgment  in  the  altomative  for  the  recovery  of 
the  possession  of  the  property,  or  in  default  of  delivery  for  the 
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valae  thereof,  the  jury  having  awarded  no  damages  for  detention  of 
the  property.  The  interest  allowed  by  section  1,235,  Code  Civil  Pro- 
cedure, must  be  added  to  thre  sum  which  plaintiff  recovers  in  case 
possession  cannot  be  had,  and  is  subject  to  all  the  conditions  ap- 
plicable to  said  principal  sum. 

Before  Sehowick  and  Fbeedhan,  J  J. 

Decided  April  5^  1880. 

*  I 

Appeal  from  order,  denying  defendant's  motion  to 
correct  the  form  of  judgment.  The  facts  appear  in  the 
opinion  of  the  court. 

Bvtler^  Stillman  &  Hubbard^  attorneys,  and  Ad- 
rian  H.  Joline^  of  counsel,  for  appellant. 

Edgar  WhitlocJc^  attorney,  and  James  Hamilton^ 
of  counsel,  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  action  was  to 
recover  possession  of  certain  choses  in  action.    The 
Terdict  was  given  on  April  17, 1879,  for  plaintiflF,  and 
the  jury  assessed  the  value  of  the  property  at  $3,241.23, 
but  did  not  assess  any  damages  for  the  detention. 
The-court  ordered  that  judgment  upon  the  verdict  be 
stayed,  and  that  defendant's  exceptions  be  heard  in 
first   instance  at   general    term.      The   general  term 
overruled  the  exceptions,  and  ordered  that  plaintiff 
have  judgment  on  the  verdict.      The  clerk  entered 
judgment  that  the  plaintiflE  recover  possession  of  the 
property  ;  that  in  case  a  recovery  of  possession  cannot 
l)e  had,  then  that  plaintiff  recover  from  the  defend- 
ant the  sum  of  $3,241.23,  being  the  value  of  the  prop- 
erty as  assessed ;  no  interest  was  added  to  this  sum, 
excepting  as  a  following  independent  clause  provided. 
This  clause  was:    "It  is  further  adjudged  that  the 
plaintiff   recover   from    the   defendant   the    sum    of 
^151.60,  being  interest  on  the  verdict  aforesaid,  as  com- 
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puted  by  the  clerk  of  this  court,  from  the  time  of  ren- 
dering of  said  verdict  to  the  time  of  entering  this  judg- 
ment, and  which,  added  to  the  amount  thereof,  makes 
a  total  of  $3,392.83." 

The  defendant's  counsel  claimed  below  that  the 
judgment  should  be  modified  by  striking  out  the  last 
clause,  and  adding  the  interest  to  the  sum  which  the 
plaintiff  recovered,  in  case  possession  could  not  be  bad. 
It  seems  clear  that  the  form  adopted  givea  an  absolute 
and  not  a  conditional  judgment,  both  for  the  value 
assessed  and  the  interest  computed  on  it.  This  is  nob 
correct,  and  indeed  was  probably  unintentional.  On 
the  appeal,  the  only  difference  between  counsel  v/as 
in  respect  of  the  interest.  Section  1,235  of  the  Code  of 
Civil  Procedure  contains  the  only  authority  the  clerk 
has,  to  increase  a  sum  awarded  by  verdict  by  adding 
interest.  The  interest  must  be  added  to  the  sum 
awarded.  The  clerk  has  no  power  to  alter  the  judgment 
or  any  condition  of  it,  in  any  particular.  Af  t^r  the  sum 
is  added,  it  must  be  left  to  all  the  conditions  applicable 
to  the  principal  awarded. 

The  result  of  not  doing  this,  in  the  case  here,  has 
been  that  the  clerk  has  assessed  damages  when  there 
is  no  adjudication  that  the  plaintiff  is  entitled  to  them, 
and  when  the  clerk  is  not  empowered  to  assess  them. 

The  judgment  should  be  modified  by  striking  out 
Ihe  last  clause,  and  \>j  adding  the  amount  of  interest 
to  the  sum  to  be  recovered,  in  case  possession  cannot 
be  had. 

Order  appealed  from  reversed,  with  $10  costs,  and 
disbursements  to  be  taxed,  and  an  order  should  be 
entered,  modifying  judgment  as  has  been  stated. 

Fkeedman,  J.,  concurred. 
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THE  SONOMA  VALLEY  WINE  AND  BRANDY 
CO.,  Appellant,  v.  THEODORE  LAX,  Re- 
spondent. 

Sale  by  aample — Emdenee, 

Upon  the  trial,  the  action  being  for  the  value  of  goods  sold,  the  sample 
by  which  the  sale  was  made  was  not  produced  in  court,  and  the 
evidence  as  to  it  was  very  vague.  The  plaintiff  offered  to  read  from 
the  deposition  of  plaintiff^s  agent  the  answer  to  the  question: 
*'  From  what  sample  of  wine  did  you  take  your  order  from  said 
Laz  ?"  which  answer  was  excluded. 

Edd^  error,  for  which  a  new  trial  must  be  granted. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  April  5,  1880. 

Appeal  from  judgment.  The  facts  appear  in  the 
opinion. 

Edward  8.  Hatch^  for  appellant. 

JeroUyman  &  Arrowsmith^  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  defense  was 
that  there  had  been  a  breach  of  a  warranty,  that  the 
goods,  for  the  price  of  which  the  action  was  brought, 
would  be  of  a  quality  equal  to  a  sample  shown  to  de- 
fendant. The  deposition  of  plain tiflPs  agent,  who 
negotiated  the  sale,  had  been  taken.  The  plaintiff 
read  from  it  the  question:  ''Prom  what  sample  of 
wine  did  you  take  your  order  for  said  wine,  to  said 
Lax  ?"  The  question  was  objected  to  as  immaterial. 
The  court  excluded  it.  The  sample  had  not  been  pro- 
duced in  court.  The  evidence  in  respect  of  it  had  been 
very  vague.  The  defendant's  witnesses  had  given  but 
a  general  description,  and  the  plaintiff  had  a  right  to  a 
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full  and  exact  statement  of  what  its  quality  and  quan- 
tity were,  and  from  what  it  had  been  taken.  For  the 
exclusion  of  this  question  the  judgment  should  be 
reversed,  without  passing  upon  the  other  exceptions. 

Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 

Fbeedhan,  J.,  concurred. 


SALVATOR  CARO,  Appellant,  v.  THE  METRO- 
POLITAN  ELEVATED  RAILWAY  COMPANY. 

L   Constitutional  Law. 

1.  Inhibition  against  taking  private  property. 
(a)  ** Property,"  as  here  used,  ombraces — 
1.  The  free  use,  en  joy  meat  and  disposal  of  all  of  one^s  acquisi- 
tions without  control  or  direction. 
1.  Taking  of  property,  what  constitutes. 

1.  From  the  above  definition  of  property  it  follows  that 
th£  polluting  the  air  of  one^s  dwelling  with  rwi»ome  &melU 
which  renders  the  enjoyment  of  life  and  property  un- 
*  comfortable,  is  the  taking  of  property. 

1.  This,  although  the  smell  be  not  unwholesome. 
(&)  Injunction  against  the  violation  of  the  inhibition. 
1.  Inability  to  comply  with  provisions  dfuieted  for  compensation, 
1.  When  an  act  under  which  a  corporation  is  organized  au- 
thorizes the  taking  by  such  corporation  of  private  prop- 
erty for  public  use,  and  provides  for  the  making  by  such 
corporation  of  compensation  for  the  property  taken  by  it, 
and  is  therefore  constitutional,  yet  where  the  taking  con- 
sists in  the  daily  and  continuous  interference  with  a  naked 
incorporeal  right  incident  to  tangible  property,  to  the 
diminution  of  its  free  en  joy  men  t,  e,  g.y  the  polluting  the 
air  of  one^s  dwelling  with  noisome  smells,  which,  although 
not  unwholesome,  yet  render  the  enjoyment  of  life  and 
property  uncomfortable — and  no  compensation  is  made  for 
such  interference,  and  the  corporation's  want  of  ability  to 
make  reparation  is  proved  or  admitted,  an  injunction  may 
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go  against  the  doing  or  sobering  to  be  done  that  which 
causes  such  interference. 
JLL  Legidatwe  enactment. 

X.  Authorizing  the  doing  or  carrying  on  of  a  particular  act  or  work, 
eif  ect  of. 

\a)  It  does  not  authorize  the  doing  of  AlfTTHINO  NOT 
NECESSARILY  INCIDENT  TO  7  HE  ACTS  OR  WORE  AOTUORIZED, 
WHICH  WORKS  INJURY  TO  THE  PROPERTY  RIGHTS  OF  AN- 
OTHER. 

1.  A  legislative  authority  to  construct  an  elevated  rail- 
road and  to  operate  it  by  atmospheric  power,  compressed 
air  or  other  power,  does  not  authorize  it  to  pollute  the  air 
of   abutting  dwelling-houses  with  noisome  smells  or 
noxious  gas,  which  greatly  diminish  the  enjoyment  of 
the  occupation  of  such  houses.     Such  authority  neither 
directly  nor  by  implication  authorizes  the  infliction  of 
such  a  grievance.     The  infliction  of  such  grievance  does 
not  appear  to  be  necessary  or  incident  to  the  exercise  of 
the  corporate  authority  and  power.* 
1.  Injunction.  Such  grievance  not  being  authorized 
by  the  legislative  power,    and  being  continuous  in 
its  character,  and  the  party  inflicting  it  not  being  of 
ability  to  make  reparation,  an  injunction  will  go. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  April  6,  188U. 

This  is  an  appeal  from  a  jadgment  of  the  special 
term  on  the  report  of  a  referee,  sustaining  a  demurrer 
to  the  complaint,  on  the  ground  that  it  does  not  set 
forth  facts  constituting  a  cause  of  action. 

The  complaint  in  brief  sets  forth  that  the  plaintiff, 
ill  1874,  bought  a  parcel  of  land,  of  about  one  hundred 

*  Even  if  the  pollution  of  the  air  was  a  necessary  incident  of  exercising 
theautlfority  conferred,  yet  the  case  of  Hay  v.  Cohoes  Co.  (2  HF,  Y,  ^59), 
cited  by  Chief  Justice  Curtis,  would  require  the  abandonment  of  the 
authorized  work,  unless  the  act  giving  the  authority  made  provision 
for  compensation  for  the  injury  thereby  inflicted,  and  the  company  was 
of  ability  to  make  compensation. 
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feet  by  half  the  block  on  the  northerly  side  of  Fifty- 
third  street,  between  Sixth  and  Ninth  avenues,  abat- 
ting  on  said  street,  from  Mr.  Talman,  for  the  price  of 
$8,000,  and  built  a  dwelling-house  thereon  at  an  ex- 
pense of  $30,000,  and  with  his  family  has  resided  there 
from  1875  to  the  present  time ;  that  the  title  to  the 
land  was  derived  by  mesne  conveyances  from  Jame» 
J.  Bertine.  That  when  Fifty-third  street  was  opened 
to  the  public  m  1838,  and  the  fee  therein  vested  in  the 
city  of  iNew  York,  this  parcel  of  land  extended 
southerly  to  a  line  coincident  with  the  present  center 
line  of  said  street,  ahd  was,  in  its  entire  extent,  the 
property  of  Bertine ;  that  in  opening  the  street,  the 
city  took  so  much  of  said  land  as  lay  between  the  line 
coincident  with  the  center  line  of  said  street,  and  the 
southerly  line  of  said  lot.  That  it  was  determined  by 
the  commissiouers  of  appraisal  that  the  benefit  and 
advantage  to  Bertine,  by  reason  of  his  interest  in  the 
land,  o^er  and  above  the  loss  and  damage  to  him  from 
the  opening  of  the  street,  and  for  relinquishing  his 
interest  in  the  land  for  the  purpose  of  the  opening, 
amounted  to  the  sum  of  $6.80  ;  that  as  successor  and 
privy  in  interest  and  estate  to  Bertine,  plaintiff  is  en- 
titled to  the  undiminished  possession  and  enjoyment 
of  said  benefit  and  advantage,  and  of  such  he  cannot 
be  deprived  without  just  compensation  or  due  process 
of  law. 


Roger  A.  Pryor^  attorney,  and  of  counsel,  and  Ben- 
jamin F.  Butler^  of  counsel,  for  appellant,  among  other 
things,  urged : — The  injury  complained  of  is  a  taking  of 
property,  a.  In  a  legal  sense,  property  indicates  not  the 
thing  owned,  but  the  right  to  the  thing  ;  audit  consists 
in  the  right  to  the  use  and  enjoyment  of  the  subject  of 
proi)erty.  ''Property  is  the  right  of  ownership  of 
any  object.  The  words  '  property'  and '  possession'  bear 
a  double  meaning,  each  signifying  the  right  itself,  and 
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the  object  of  the  right.  In  such  expressions  as  the 
secarity  of  property,  infringement  of  property,  the 
right  itself  is  meant "  {Sir  G,  C.  Lewis^  Use  and 
Abuse  of  Political  Terms ^  170).  "  Taken  with  its  strict 
Dense,  property  denotes  a  right — ^indefinite  in  point 
of  nser,  unrestnoted  in  point  of  disposition,  un- 
limited in  point  of  duration — over  a  determinate 
thing.  Sometimes  it  is  taken  in  a  loose  and  vulgar 
acceptation,  as  denoting  not  tbe  right  of  property, 
but  the  subject  of  such  a  right,  as  when  a  bouse 
or  piece  of  land  is  called  my  property"  (2  Atcstin 
Jurisp.  817,  816  [London  ed.  J).  "  Property  is  the  right 
to  use  or  deal  with  some  given  subject  in  a  manner 
or  to  an  extent  which,  though  it  is  not  unlimited,  is 
indefinite.  In  which  description  is  necessarily  implied 
that  the  law  will  protect  or  relieve  the  owner  against 
every  disturbance  of  his  right  on  the  part  of  any  other 
person  "  (2  Austin^  966  B.  a;  Amos  Science  of  Law  ^  ch. 
YIIL).  The  Roman  law  defines  property  thus :  '*  Do- 
minium est  jus  utendi  et  abuteadi  re  sua  quatenus 
Juris  ratio  paiitur^  (See  Laveleye,  op.  cit.^  post,  and 
9  CBuores  de  Pothier,  103,  ed.  1861).  The  French  Code 
thus:  "iia  propriete  est  le  droit  de  disposer  et  de 
Jouir  des  choses  de  la  maniere  la  plus  absolue,  pourvu 
qu^on  rHenfasse  pas  un  usage  prohibe  pas  les  lots 
et  les  reglementsy  Art.  544.  **  Ownership  was  in 
Roman  law  expressed  by  the  word  dominium,  some- 
times proprietor.  The  dominus  was  entitled  to  thd 
use  of  the  thing  {usus\  to  the  perception  of  all  the  pro- 
ducts [fructus\  and  to  consume  the  thing  entirely  if 
it  were  capable  of  consumption  {abususy  {Sandars 
Justinian  [Am.  ed.],  38).  "  Property  imparts  to  the 
owner  a  power  of  indefinite  enjoyment  or  use,  and  con- 
tains, among  other  elements,  certain  powers  of  exclu- 
sion "  {Posters,  Gaius,  II.,  §§  1-14,  pp.  164,  166  ; 
2  Ortolan^  Legislation  Romaine^  256;  1  Id.  653  et 
-seq.;  1  Maynz  Cours  de  Droit  Romain^  692,   note 
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9 ;  Laveleye^  Les  Formes  Primitive  de  la  Propriete, 
881 ;  1  Moruion^  Repetitions  du  Oode  Oivily  eJ55 ;  1 
Pothier^  35,  §  100,  and  note,  3  ed.  cifc.  aTite).  "Prop- 
erty consists  in  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions,  without  any  control  or 
diminution,  save  by  the  laws  of  the  land'-  ^1  Black. 
Comm.  138).  "  Property  is  the  right  of  any  person  to 
possess,  use,  enjoy,  and  dispose  of  a  thing.  The  term, 
although  frequently  applied  to  the  thing  itself,  in 
strictness  means  only  the  rights  of  the  owner  in  rela- 
tion to  it"  (Selden,  J.,  in  Wynehamer  v.  People,  13 
N,  Z.  433 ;  Jackson  v.  Housel,  17  Johns.  283,  per 
Spencee,  Ch.  J.  ;  Sherman  v.  Elder,  24  N.  T.  384,  per 
Allen,  J.).  "The  essence  of  property  consists  in  a 
right  to  enjoy,  which  excludes  all  others  of  the  human 
race"  {Schouler  on  Per.  Prop.,  Introduction;  Mills 
on  Em.  Domain^  §  31).  Hence,  "  the  terra  *  property' 
in  the  constitution  includes  a  right  of  action  for  in- 
juries to  land  proposed  to  be  taken  for  a  public  pur- 
pose" (Morris  v.  Townsend,  24  Barb.  658).  So  a  right 
of  reversion  is  property,  which  may  not  be  taken  with- 
out compensation  (Heard  v.  City  of  Brooklyn,  60  N. 
Y.  242).  So,  of  a  right  to  the  use  of  water  power 
(Bank  v.  Roberts,  44  N.  Y.  192).  So,  of  an  easement 
over  the  land  of  another  (People  v.  Haines,  49  N.  Y. 
587 ;  Arnold  c  Railroad  Co.,  55  Id.  661).  So,  of  the 
lien  of  a  mortgage  (As tor  v.  Hoyt,  5  Wend.  605).  So, 
of  a  riparian  right  to  the  use  of  running  water  (Gard- 
ner V.  JNewburgh,  2  Johns.  Ch.  161  ;  Yates  v.  Mil- 
waukee, 10  Wall.  497).  So,  of  an  easement  of  way 
over  the  road  of  a  turnpike  company  (Troy,  &c.  Co., 
16  Barb.  100).  So,  of  a  corporate  franchise  (West 
River  Bridge  v.  Dix,  6  How.  U.  S.  507 ;  Richmond  v. 
Railroad  Co.,  13  Id.  71).  So,  of  a  right  in  land  subject 
to  the  easement  of  a  public  highway  (Williams  v. 
Railroad  Co.,  16  N.  Y.  97).  So,  of  the  right  to  hold 
one's  land  exempt  from  a  flow  of  water  (Pumi)elly  v. 
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Green  Bay  Company,  13  Wall  U,  S.  166).  So,  of  the 
right  to  dispose  of  property  (Wyneharaer  v..  People,  13 
iT.  F.  378).  So,  a  contested  claim  to  nnliquidated 
damages  is  property  (Erwin  v.  United  States,  7  Otto 
[U.  S.]  392).  "  The  owner  of  a  lot  fronting  on  a  street 
has  a  peculiar  interest  in  that  street.  His  title  carries 
with  it,  as  an  essential  incident,  certain  valuable  and 
indispensable  servitudes  and  easements,  which  are  as 
invaluable  as  his  property  in  the  lot  itself.  And  this 
peculiar  right  exists  as  well  when  the  fee  of  the  street 
is  in  the  public,  as  when  it  is  in  the  lot  owner"  (Lind- 
say, Ch.  J.,  in  Jefferson,  &c.  v.  Esterle  Co.,  13  Bush 
[Ky.']  667,  677).  b.  Since  property  cpnsists  in  the 
right  to  the  use  and  enjoyment  of  the  thing  owi^ed, 
any  restriction  or  limitation  upon  that  right  is  a  taking 
of  property.  A  person  may  be  deprived  of  his  prop- 
erty, ''although  the  title  be  not  affected^-^'^  the 
material  substance  be  taken  or  destroyei?"*"^  .jiold 
V.  O'Reilly,  74  JV.  Y.  516).  Property  c  .*aists  in  the 
right  of  the  owner  to  use  and  enjoy  it  exclusively,  and 
whatever  imjmirs  that  right ''destroys  the  notion  of 
property,  although  the  thing  itself  remain  physically 
untouched"  (Wynehamer  v.  People,  13  K  IT.  387). 
"  Any  injury  to  the  property  of  an  individual  which 
deprives  him  of  the  ordinary  use  of  it  is  equivalent  to 
a  taking."  Hence  "a  partial  destruction  or  diminu- 
tion of  the  value  of  property  by  the  act  of  the  gov- 
ernment, directly  and  not  merely  incidentally  affect- 
ing it,  is,  to  that  extent,  an  appropriation"  {Uooley 
Const.  Lim.  544,  545  ;  Mills  Em.  Domain^  ch.  iV.). 
"it  is  not  necessary  that  property  should  be  abso- 
lutely taken,  in  the  narrowest  sense  of  the  word,  to 
bring  the  case  within  the  protection  of  the  constitu- 
tional provision.  There  may  be  such  serious  inter- 
mption  to  the  common  and  necessary  use  of  property 
as  will  be  equivalent  to  a  taking,  within  the  constitu- 
tion" (Pumpelly  T).  Gi-een  Bay,  13   Wall.   U.  S.  168). 
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''  W  here  real  estate  is  invaded    ....    so  as  effect- 
ualiy  to  destroy  or  impair  its  usefulness,  it  is  a  taking  " 
{Id.  181).     ''Any  contribution  made  to  the  sovereign 
by  the  subject,  greater  than  his  quota  or  proportion, 
requires  compensation  to  the  subject"  {Puff en.  B.  8, 
c.  3).     "The  imposition  of  a  burden  upon  lands,  sub- 
jecting them  to  an  easement,  in  behalf  of  the  public, 
derogatory  to  the  rights  of  the  proprietor,  and  depriv- 
ing him  of  the  full  and  free  enjoyment  of  them,"  is  a 
taking  of  property,  for  which  compensation  must  be 
made  (People  v.  Haines,  49  iV.    Y.  690).     ''When  a 
law  annihilates  the  value  of  proi)erty,  and  strips  it  of 
its  attributes,  by  which  alone  it  is  distinguished  as 
property,  the  owner  is  deprived  of  it,  according  to  the 
plainest  interpretation,  and  certainly  within  the  spirit  of 
a  constitutional  provision  intended  expressly  to  shield 
private  rights  from  the  exercise  of  arbitrary  power" 
(Wynehamer  v.  People,  13  JV.  Y.  398).     "  Wor  isit  ma- 
terial to  inquire  as  to  the  quantum  of  interest ;  it  is 
enough  that  some  portion  of  his  estate,  no  matter  how 
small,  has  been  taken"  (Taylor  v.  Porter,  4  Hill,  140  ; 
Seneca  v.  Railroad  Co.,  5  Hill,  170).     Hence,  in  the  first 
case,  it  was  adjudicated  that  a  statute  authorizing  a  pri- 
vate road  over  another's  land,  without  consent  or  com- 
pensation, was  unconstitutional  and  void.    So  an  exclu- 
sive franchise  to  tolls  is  taken  by  the  concession  of  a  sim- 
ilar right  to  another  (State  v.  Noyes,  47  Me.  189).    So,  a 
partial  destruction  or  diminution  of  value  is  a  taking 
(Glover  ij.  Powell,  10  N.  J.  JSq.  211.)    So,  depositing, 
stone  or  rubbish  on  land  is  a  taking  (East  v.  SchoUen- 
berger,  54  Fa.  Si.  144).     So,  acquiring  an  easement  to 
ran  on  another's  road  (Jersey,  &c.  v.  Railroad  Co.,  20 
JV.  J.  Eq.  61).     So,  the  destruction  by  the  State  of  a 
waterfall  on  a  private  stream  (People  v.  Canal  Ap- 
praisers, 13  Wend.  365  ;  reversed,  17  Wend.  571,  but 
on  another  point).     So,  changing  a  private  into  a  public 
stream  (Morgan  9.  King,  36  iV.  Y.  464).     So,  digging 
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a  ditch  by  authority  of  the  legislature  ou  the  land  of 
a  private  owner  (People  v.  Nearing,  27  2V.  T.  806). 
So,  in  appropriating  land  by  the  public  to  allow  noth- 
ing for  the  widow's  right  of  dower  (Matter  of , 

19  Wend.  678).  So,  in  laying  gas  pipes  in  a  country 
highway  (Matter  of  the  Petition,  62  If.  Y.  386) ;  or 
constructing  a  sewer  in  the  street  of  a  city  (Kelsey  v. 
King,  33  How.  39.  So,  depriving  one  of  the  use  or 
enjoyment  of  property  (Matter  of  Bushwick,  48  Barb. 
9,  12).  So,  as  against  the  owner  of  the  fee,  interfering 
with  his  use  of  trees  in  the  highway  (Village  v.  Rich- 
ardson, 4  Lans.  136,  141).  So,  any  act  affecting  the 
absolute  and  exclusive  enjoyment  of  property  (People 
V.  Piatt,  17  Johns.  195).  So,  building  a  railroad 
across  a  turnpike  (Seneca  v.  Railroad  Co.,  5  fflll,  170). 
So,  any  encroachment  upon  property,  or  disturbance 
of  its  possession  or  enjoyment  (Brooklyn,  &c.  v.  Arm- 
strong, 45  N.  Y.  246).  So,  flooding  land  by  excavating 
for  a  railroad  (Robinson  v.  Railroad  Co.,.  27  Barb. 
512).  So,  causing  consequential  damage  to  adjoining 
property  by  erecting  a  railroad  embankment  (Mahon  v. 
Railroad  Co.,  Hill  &  Denio^  156).  So,  abridging  a 
husbdnd's  interest  in  his  wife's  property  (White  v. 
White,  5  Barb.  474 ;  Westervelt  v.  Green,  12  N.  Y. 
202.  And  see  Eaton  v.  Railroad  Co.,  12  Am.  R.  153, 
et  seq.^  for  additional  illustrations  of  what  constitutes 
a  taking  of  property).  "That  which  belongs  to  the 
citizen  in  the  sense  of  property,  and  as  such  has  to 
him  a  commercial  value,  cannot  be  destroyed  or  de- 
prived of  its  essential  attributes"  (Wynehamer  v. 
People,  13  N.  Y.  386).  "An  act  that  works' the 
essential  loss  or  destruction  of  property  is  a  taking 
of  property"  {Id.  387).  "All  property  is  alike 
in  the  characteristic  of  inviolability"  {Id.  385). 
Summing  up  the  effect  of  the  authorities,  Mr.  Wood 
says  :  "  It  may  not  always  be  easy  to  determine  what 
really  amounts  to  a  taking  of  property,  but  it  is  safe 
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to  say  that  whenever  the  exercise  of  the  right  operates 
to  destroy  an  easement  incident  to  real  property,  or 
operates  as  an  actual  physical  invasion  of  property  by 
some  agency  that  produces  injury  thereto,  or  imposes 
a  burden  thereon,  that  this  is  a  taking  of  property" 
{Law  of  Nuisances^  §  755).  In  this  case  respondent  is 
doing  an  act  upon  its  own  land  which  restricts  and 
burdens  appellant's  use  and  enjoyment  of  his ;  and 
this  is  the  very  definition  of  an  easement  (Church,  J., 
in  Pierce  v.  Keator,  70  N.  Y.  421  ;  Ooddard  on  Ease- 
ments. 1).  But  ''An  easement  is  property,  and  can- 
not be  created  without  compensation"  (Smith,  J.,  in 
Eaton  V.  Railroad  Co.,  12  Am.  R.  164).  c.  Bellinger 
V,  New  York  Central  R.  R.  Co.  (23  N.  1\  42),  is  dis- 
tinguishable from  the  present  case  in  this  essential 
particular,  viz.  :  ''  The  railroad  company  had  acquired 
title  to  the  land  occupied  by  the  track  of  its  road,  and 
the  plaintiff  has  received  payment  for  the  value  of  his 
portion  of  that  land,  and  for  his  damages  in  conse- 
quence of  the  road  having  been  laid  out  through  it" 
(Furniss  v.  Railroad  Co.,  5  Sandf.  551).  But  appellant 
has  had,  and  could  have  had,  no  indemnity  for  the  in- 
jury inflicted  on  his  property  by  respondent.  He  was 
paid  originally  only  for  the  value  of  the  land  taken  for 
a  street  in  its  ordinary  use  ;  but  the  construction  and 
operation  of  respondent's  road,  which  is  the  cause  of 
his  injury,  constitute  a  new  use,  an  additional  burden, 
and  an  unanticipated  injuiy  (Williams  i?.  Railroad  Co., 
16iVr  Y.  97 ;  Mahon  v.  Railroad  Co.,  34  Id.  658  ;  Craig 
i>.  Railroad  Co.,  39  Id.  404;  Broisted  v.  Railroad  Co., 
m  id.  220  ;  Wash.  Cem.  n.  Railroad  Co.,  68  Id.  591).  In 
Lawrence  v.  Railroad  Co.  (16  Adx>l.  &  Ell.  N.  S.  643), 
it  was  held  that  damages  not  foreseen,  and  occurring 
from  some  subsequent  injuj'y,  are  not  included  in  the 
original  compensation  (Furniss  z?.  Railroad  Co.,6  Sandf. 
651).  So  that  the  opinion  in  Bellinger's  case,  so  far 
as  adverse  to  appellant's  claim,  was  obiter^  and  it  has 
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since  been  distinctly  repudiated  by  the  court  of  appeals. 
Pumpelly  2?.  Green  Bay  (13  Wall,  166)  enunciates  the 
contradictory  opposite  of  the  doctrine  in  Bellinger  ©. 
Railroad,  and  in  1878  the  court  of  appeals  recognize 
"  the  soundness  of  the  view  taken  by  the  United  States 
supreme  court,"  and  "fully  approve  it"  (Bertholf  t?. 
O'ReUly,  74  N,    F.  516).      Moreover,  in  Bellinger's 
case,  p.  51,  the  court  pointedly  distinguish  "  conse- 
quential damage  "  from  the  effects  of  a  direct  invasion 
of  property.     In  Kellinger  v.  Railroad  Co.  (50  N.  T. 
206),  the  complaint  was  of  an  obstruction  to  the  street, 
interrupting  plaintiffs  access  to  his  premises,  and  the 
court  held  that  an  action  would  not  lie  for  ''a  mere 
inconvenience"  in  the  use  of  the  street.     The  case  is 
unlike  the  present    in  every  material  circumstance. 
But,  in   the  conclusion  of  his  opinion  (p.   212),    the 
learned  chief  judge  uttered  the  significant  warning : 
''  While  we  feel  bound  to  hold  that  this  action  cannot 
be  maintained  upon  the  allegations  of  the  complaint, 
we  do  not  intend  to  determine  that  there  are  no  circum- 
stances which  will  justify  an    action."     Bertholf  v. 
O'Reilly  (74  N.  Y.  509),  involved  no  question  in  the 
law  of  eminent  domain,  but  merely  vindicated  an  exer- 
tion of  the  police  power  in  regulation  of  trade  and  the 
use  of   property,  as  to  the  constitutional  validity  of 
which  there  cannot    be  serious   controversy  {Qooley 
Const  Lim.  572 ;  LindenmuUer  v.  People,  33  Barb. 
548).     People  v,  Kerr  (27  N.  F.  188),  touched  only  the 
question  of  the  rights  of  the  abutting  owners  in  the  soil 
of  the  street,  and  does  not  affect  the  claim  for  injury  to 
adjacent  property.     In  the  Northern  Ti-ansp.  Co.  v.  City 
of  Chicago  (United    States  Supreme  Court,  October 
Terra,  1878,  unreported)  the  claim  was  that  by  the  con- 
struction of  an  improvement  along  the  line  of  the  street, 
a  public  nuisance  was  created  to  the  damage  of  plaintiff. 
The  court  held,  in  conformity  with  all  authorities,  that 
a  public  nuisance  is  not  predicable  of  an  act  authorized 
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by  the  legislature,  and  that  plaintiff  could  not  recover 
for  a  mere  ''  consequential "  injury,  in  being  obstructed 
in  access  to  its  premises.  "There  was  no  direct  en- 
croachment on  private  property  ;  all  that  was  done 
was  to  render,  for  a  time,  its  use  more  inconvenient." 
But  here  is  a  direct  encroachment,  by  the  emission  of 
stenches  and  the  explosion  of  sound,  on  appellant's 
property  ;  the  injury  is  not  a  mere  inconvenience,  but 
a  destruction  of  the  enjoyment  of  property,  involving 
an  enormous  depreciation  of  its  value,  and  the  injury 
is  not  temporary,  but  permanent.  The  case  is  essen- 
tially distinguishable  from  the  present.  In  Radcliff 
V.  Mayor  (4  N.  T.  200-203),  the  injury  resulted  from 
digging  in  defendant's  ground,  thereby  removing 
lateral  support  from  plaintiflfs  land  ;  but  he  had  no 
right  to  such  support,  and  thus,  in  the  use  of  its  own 
property,  defendant  infringed  no  right  of  another. 
Here  respondent  violates  the  right  of  appellant  to  the 
use  and  enjoyment  of  his  property  exempt  from  dis- 
turbance by  darkness,  noise  and  stench — ^a  right  uni- 
versally recognized  and  scrupulously  protected  by  the 
courts.  For  a  criticism  on  the  doctrine  of  Radcliff  s 
case,  see  Sedgwick  on  Dam.^  112.  d.  Upon  the  orig- 
inal acquisition  of  appellant's  land  by  the  public,  he 
was  not  compensated  for  the  injury  of  which  he  now 
complains.  But  that  this  injury,  though  merely  a 
depreciation  in  value  of  his  remaining  property,  result- 
ing from  the  use  to  which  the  parcel  taken  is  subjected, 
is  an  injury  for  which  compensation  must  bo  made,  is 
settled  by  adjudication.  "  When  land  is  taken  for 
the  construction  of  a  railroad,  the  compensation  to  be 
paid  therefor  is  not  limited  to  the  actual  value  taken, 
and  to  the  depreciation  of  the  residue  of  tlie  lot  from 
which  it  is  taken  ;  but  the  owner  is  entitled  to  recover, 
also,  for  any  depreciation  caused  by  the  use  to  which 
it  is  appropriated;"  e.  g,^  "if  its  value  is  diminished 
by  the  noise  and  smoke  caused  by  the  use  of  the  rail- 
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road,  this  circumstance  is  to  be  included  in  the  esti- 
mate of  damages.  And  neither  the  legislature  nor  the 
courts  can  authorize  the  taking  of  a  portion  of  his 
property  for  a  use  which  will  be  injurious  to  the 
residue,  without  affording  him  a  compensation  for 
all  such  injury"  (Matter  of  Utica  &  S.  R.  R. 
Co.,  56  Barh.  466,  457;  Purniss  t).  Railroad  Co.,  5 
Sandf.  561 ;  Rochester  v.  Budlong,  6  How.  Pr.  467 ; 
Morris  v,  Townsend,  24  Barb,  638  ;  39  N.  Y.  179,  per 
Woodruff,  J.).  In  the  matter  of  the  Prospect  Park, 
in  16  Hun^  261,  land  had  been  taken  for  a  highway, 
and  nothing  paid  for  it  besides  benefits  accruing  to 
other  property  from  the  opening  of  the  avenue.  After- 
ward, under  an  act  of  the  legislature  licensing  the  use 
of  the  highway  by  a  railroad,  the  question  came 
whether  the  railroad  should  make  additional  compen- 
sation. Held,  that  ^'the  compensation  for  the  addi- 
tional burden  imposed  by  the  railroad  should  be  the 
same  as  if  the  highway  had  not  been  opened,  and  that 
the  owner  was  entitled  to  recover  for  any  depreciation 
in  the  value  of  his  remaining  property  caused  by  the 
use  to  which  the  land  taken  is  appropriated." 

11.  Even  though  there  be  no  taking  of  appellant's 
property,  the  injury  alleged  and  admitted  is  an  actiona- 
ble wrong,  of  which  the  appropriate  redress  is  by  injunc- 
tion. 1.  The  darkness,  stench  and  noise  distinguished 
as  the  causes  operating  the  injury  to  appellant,  are  ad- 
mitted to  be  the  immediate  effect  of  appellant's  acts. 
But  science  reveals  that  darkness,  stench  and  noise 
are,  each,  the  material  effect  of  the  physical  energies 
of  nature.  Hence,  the  injury  to  appellant  is  the  effect 
of  physical  force  directly  applied  by  respondent,  and 
is  not,  in  any  sense,  an  ''  incidental  "  or  "  consequen- 
tial "  injury.  In  the  ultimate  analysis,  matter  is  but  a 
form  of  force  or  of  motion.  Damage  done  by  a  mis- 
sile is  not  more  a  material  injury  than  damage  inflicted 
by  the  vibration  or  emission  of  particles  in  light,  sound 
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and  smell.  But  a  stone  cast  upon  one's  land  furnishes 
a  ground  of  action  (Hay  v.  Cohoes  Co.,  2  If.  Y.  159). 
2.  Apart  from  the  admission  in  the  pleadings,  human 
experiejice  testiJBies  to  the  mischievous  operation  of 
darkness,  stench  and  noise  upon  the  enjoyment  of  life 
and  property  {Bdbbage  on  Street  Nuisances^  pas- 
sim). Cicero,  it  is  true,  regretted  the  fumwn^  et  opes^ 
strepitumque  RomcB :  but  he  was  then  languishing  in 
exile.  Though  the  citation  be  not  an  authority  6b- 
ligatory  on  the  court,  it  may  relieve  the  tedium  of 
forensic  discussion  to  recall  the  strepitus  nocturnes 
atque  diurnos  of  Horace,  and  the  still  more  energetic 
outburst  of  Juvenal :  I^agnis  opibits  dormitur  in  urbe : 
{Inde  caput  morhi^  <fec..  III.  Sat.).  That  the  effect 
upon  the  '*  enjoyment  of  life  and  property  "  b\'  noise, 
stench  and  darkness  constitutes  an  actionable  injury, 
is  an  incontrovertible  proposition  of  law  (Pish  v.  Dodge, 
4  Denio^  311 ;  Bradley  v.  Gill,  Lutwytch^  69  ;  First 
Baptist  Church  t).  Railroad  Co.,  6  Barh.  79,  decided 
Nov.  1848,  after  Trustees  tj.  Railroad  Co.,  6  Id.  313, 
May,  1848 ;  Tipping  v.  St.  Helen  Co.,  11  //.  L.  Gas. 
648  ;  Gullick  o.  Tremlett,  20  Weekly  Rep.  358 ;  Inch- 
bald  V.  Barrington,  4  L.  R.  Ohan.  App.  388 ;  Elliot- 
son  V.  Feetham,  2  Bing.  N.  C.  134 ;  Brady  t).  Weeks, 
3  Barb.  157 ;  Jones  v.  Powell,  1  Hutt.  135 ;  Peck  t>. 
Elder,  3  Sandf.  126,  129,  per  Walworth,  Ch.  ;  Catlin 
7).  Valentine,  9  Paige^  575 ;  Hutchings  v.  Smith,  63 
Barb.  252;  Alfred's  Case,  9  Coke,  58  b;  Morley  v. 
Praynall,  Cro.  Car.  510 ;  Styman  v.  Hutchinson,  2 
Selwyn,  1068 ;  Pickard  v.  Collins,  23  Barb.  444  ; 
Francis  v.  Schoelltope,  53  N.  Y.  152  ;  Howard  v.  Lee, 
3  Sandf.  281 ;  Campbell  v.  Seaman,  63  N.  Y.  569  ; 
Mulligan  v.  Elias,  12  Abb.  Pr.  N.  S.  259;  Prescott's 
Case,  2  City  Hall  Rec.  161 ;  Cropsey  v.  Murphy,  1 
Hilt.  126  ;  Reed  v.  People,  1  Park.  Cr.  481 :  Ball  v. 
Ray,  8  Ch.  467 ;  Scott  v.  Firth,  4  F.  &  F.  349  ;  Samp- 
son V.  Smith,  8  Sim.  272  ;  Imperial  Co.  v.  Broadbent, 
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1  H.  L.  600).  Injury  to  adjacent  property  from  the 
noise,  smoke,  &g.,  of  a  railroad  on  a  street,  constitutes, 
at  common  law,  an  actionable  wrong  (Chamberlain  v. 
Railroad  Co.,  2  Best  &  8.  605,  617 ;  Beckett  t?.  Rail- 
road Co.,  Z.  J2.  3  (7.  P.  82  ;  Brand  v.  Railroad  Co.,  L. 
R.  2  Q.  B.  223 ;  Eagle  v.  Railroad  Co.,  L.  R.  2  C,  P\ 
638).  3.  If  it  be  argued  that  the  act  causing  the  injury 
to  appellant  is  not  actionable,  because  authorized  by 
the  legislature,  we  reply  :  1st.  The  authority  given  to 
respondent  will  be  strictly  construed  in  protection  of 
private  right  (Powell  v.  Tuttle,  3  N.  Y.  396,  401 ; 
Matter  of  Boston,  &c.,  53  JV.  F,  579 ;  Washington 
Cemetery  v.  Railroad  Co.,  68  JV.  Y.  591 ;  Brooklyn  v.  ' 
Armstrong,  45  ZV^.  Y.  239  ;  Brown  v.  Railroad  Co.,  12 
N.  Y.  491).  2d.  Non  constat^  but  the  legislature  in- 
tended compensation  for  the  injury.  *'If  there  are 
private  rights  which  are  to  be  taken,  within  the  mean- 
ing of  the  Constitution,  then  such  rights  must  be  taken 
in  pursuance  of  law,  upon  making  compensation." 
"  Hence,  it  seems  to  me  that  there  is  no  room  for  doubt 
that  ample  provision  is  made  for  compensation  for  any 
property,  rights,  &c.^'  (EArl,  J.,  in  Matter  of  New 
York  Elevated  Railroad  Co.,  3  Abh.  New  Gas,  426,  427  ; 
CnuRCii,  Ch.  J.,  in  Gilbert  Elevated  Railroad  Co.  v. 
Anderson,  3  Abb.  New  Cas,  4A7, 448).  ''  Allen,  J.,  was 
of  the  opinion  that  unless  the  statutes  under  which  the 
corporation  claimed  to  exercise  its  privileges  did  make 
provision  for  compensation  for  every  property  right 
and  interest,  whether  corporeal  or  incorporeal,  which 
would  iJe  invaded  or  appropriated,  they  could  not  be 
sustained."  ''The  statutes  .  .  .  make  ample  pro- 
vision for  full  compensation  for  every  property  right  or 
interest  which  will  be  destroyed,  or  the  beneficial  use  of 
which  will  be  disturbed  or  interfered  with,  by  the  con- 
slTaction  and  operation  of  the  railway.  Nothing  short  of 
this  would  have  satisfied  the  mandate  of  the  Constitu- 
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tion,  forbidding  the  taking  of  private  property  for  pub- 
lic use  without  just  compensation"  (Allen,  J.,  3  Abb, 
New  Cos.  449).  In  both  cases  the  court  held  that  the 
acts  under  which  respondent  is  incorporated  make  pro- 
vision for  compensation.  3d.  Authority  to  construct  and 
operate  respondent's  railway  in  the  street  avails  only 
to  efface  from  the  act  the  character  of  a  public  nuis- 
ance, and  is  ineffectual  to  justify  the  injury  to  appel- 
lant. ''  The  franchise  and  purpose  of  the  charter  was 
.  .  .  to  give  the  corporation  the  right  to  occupy  the 
streets  quoad  the  public  franchise,  and  make  that  law- 
ful which,  but  for  the  grant,  would  have  been  a  nuis- 
ance, as  an  obstruction  to  a  public  street "  (Allen,  J., 
9  Abb,  New  Oas.  457,  and  authorities,  supra).  4th.  "  If 
it,"  the  act  incorporating  the  company,  *' goes  further 
and  authorizes  the  seizure  of  private  rights  of  property 
of  any  kind,  and  the  appropriation  thereof,  without  com- 
pensation, it  is  unconstitutional,  and  therefore  void  " 
(Allen,  J.,  3  Abb.  New  Oas.  433,  and  Andrews  and 
Bapallo,  JJ.,  same  page ;  People  v.  Westchester,  4 
Barb.  64 ;  authorities  supra ;  Breevort  v.  Grace,  63 
N.  T.  255  ;  Matter  of  Rhinelander,  68  Id.  107).  5th. 
Upon  this  point  Hay  v.  Cohoes  Co.  (2  N.  Y.  159),  is  an 
explicit  and  decisive  authority  (First  Baptist  Church  z. 
Railroad  Co.,  5  Barb.  79,  overruling,  in  effect,  the  pre- 
vious case,  of  Trustees  v.  Railroad  Co.,  6  Barb.  313; 
Selden  v.  Co.,  24  Id.  362;  People  Z).  Co.,  64  Id.  55  ; 
Delaware  Co.  v.  Lee,  2  Zab.  243). 

III.  The  case,  then,  is  this :  By  respondent's  act, 
and  for  its  emolument,  appellant's  property  lA  so  dis- 
turbed and  impaired  in  the  use  as  to  destroy  the  com- 
fort of  its  enjoyment,  and  indefinitely  diminish  its 
value  ;  and  for  the  loss  he  receives  no  equivalent  of  any 
kind  or  in  any  degree.  Here,  indisputably,  is  a  wrong 
for  which,  in  justice,  there  should  be  some  redress.  It 
is  said  the  loss  is  inflicted  in  the  interest  of  the  public^ 
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and  salus  populi  suprema  lex.  But  the  power  of  the 
sovereign  people  in  our  system  of  government  to  ap- 
propriate the  property  of  the  citizen  is  fettered  and 
stayed  by  the  organic  condition  that  it  be  paid  for 
(Breevort  v.  Grace,  63  If.  T.  255 ;  1  Black.  Comm.  139 ; 
13  N.  T.  386,  387).  If  the  improvement  be  of  benefit 
to  the  public,  the  public  should  pay  for  it,  and  the 
loss  should  not  fall  exclusively  upon  the  citizen  to 
whom  it  is  an  uncompensated  injury.  *'  Were  the 
transaction  between  individuals,  every  one  could  at 
once  see  its  injustice.  It  is  the  public  interest  supposed 
to  be  involved  that  begets  the  difficulty ;  and  it  is  just 
for  this  reason  that  the  Constitution  interferes  for  the 
protection  of  individual  rights''  (Selden,  J.,  in  Wil- 
liams v.  Railroad  Co.,  16  JST.  T.  110).  " No  prerogative 
of  sovereign  power  should  be  watched  with  greater 
vigilance,  than  that  which  takes  private  property  for 
public  use ;  and  all  the  requirements  authorizing  its 
exercise  must  be  strictly  pursued  "  (Dykman  v.  Mayor, 
5N.  Y.  439).  ''  Besides,  the  public  good  is  in  nothing 
more  essentially  interested  than  in  the  protection  of 
every  individual's  private  rights  (Comstook,  J.,  in 
Wynehamer  v.  People,  13  N.  Y.  886).  Again,  '*  where 
rights  are  acquired  by  the  citizen,  there  is  no  power  in 
the  government,  in  any  of  its  branches,  to  take  them 
away,"  without  compensation  {Id.  393).  The  injury 
which  respondent  admits  it  has  inflicted  upon  appel- 
lant is  '^  a  species  of  despotism  which  ought  not  prop- 
erly to  be  perpetrated  in  a  government  which  claims  to 
protect  property  equally  with  life  and  liberty.  .  .  . 
The  iew  are  powerless  against  the  legislative  encroach- 
ments of  the  many.  .  .  .  The  majority  are  never 
backward  in  consenting  to  and  even  demanding  im- 
provements which  they  may  enjoy  without  expense  to 
themselves.  .  .  .  The  system  operates  unequally 
and  unjustly,  and  leads  to  oppression  and  confiscation  " 
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(Church,  Ch.   J.,  in  (xuest  ©.   City,   69  N.  T.  516, 

617).* 

Porter,  Lowrey,  Soren&  Stone,  attorneys,  and  Oros- 
venor  P.  Lowrey  and  John  K.  Porter,  of  connsel,  for 
respondent,  upon  the  grounds  taken  by  the  learned 
judge  in  deciding  the  case,  urged  : — I.  It  is  well  settled 
that  no  private  property  or  interest  is  taken  (within  the 
meaning  of  article  1  of  section  6  of  the  Constitution), 
when  a  new  use  is  imposed  upon  the  lands  in  such 
streets.  1.  It  is  an  axiomatic  principle  of  social  order 
that  private  property  must  be  surrendered  by  the  pri- 
vate owner  when  needed  for  the  public  use.  This  is 
part  of  the  general  doctrine  universally  assented  to  in 
all  civilized  societies,  that  the  individual  is  less  than 
the  State,  and  that  private  interests  must  give  way, 
even  to  the  point  of  being  destroyed,  where  that  is 
required  by  the  general  public  good.  One  special  ex- 
ception or  qualification  of  this  principle  has,  however, 
been  always  admitted  as  equally  just  and  necessary  • 
with  the  principle  itself,  namely,  that  private  i)roperty 
needed  for  the  public  use  must  be  paid  for  before  it  is 
taken ;  and  this  qualification  has  been  found  capable 
of  being  expressed  in  written  law.  The  taking  of 
jjroperty  is  probably,  however,  but  a  small  part  of  the 
injury  which  special  interests  from  time  to  time  re- 
ceive as  the  direct  or  indirect  effect  of  things  done  for 
the  public  good.  Thus,  the  value  of  a  toll  bridge  or 
ferry  is  prejudiced  and  perhaps  destroyed  by  the  erec- 
tion of  another,  especially  a  free  bridge  or  ferry,  in  its 
vicinity  ;  and  the  loss  in  such  a  case  may  be  no  less 
than  if  the  private  bridge  were  actually  appropriated 
in  the  public  name.  Yet  it  has  never  been  supposed 
that  sucli  injuries  must  be  compensated  for  before  the 

^  The  brief  on  appellant^s  part,  as  to  what  constitutes  property,  is 
80  elaborate  and  instructive,  that  it  was  thought  to  be  useful  to  the 
profession  to  report  it  in  full. 
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general  public  could  enter  upon  the  enjoyment  of  the 
improved  facilities.  This  liability  to  prejudice  by  the 
introduction  of  new  and  better  means  to  accommodate 
the  public  is  one  of  the  chances  to  which  the  individual 
is  always  subject,  and  for  which,  in  countries  where  the 
common  law  prevails,  no  general  system  of  redress  has 
yet  been  adopted.  It  may  happen  that  the  injury  is 
one  so  great  and  palpable  that  it  becomes  a  duty  of  the 
law-making  power  to  distribute  the  burden  among  the 
general  public  rather  than  leave  it  to  be  borne  solely  by 
those  upon  whom  it  first  falls.  This  must  always  be  a 
question  of  statesmanship,  to  be  especially  considered 
as  the  occasion  arises,  and  can  never  with  safety  be 
dealt  by  general  provisions  of  law.  Thus,  while  it  is  com  - 
petent  and  not  too  inconvenient  for  practical  applica- 
tion, that  railroad  companies  should  be  required  to  pay 
for  all  land  taken  by  them  before  the  construction  of 
their  roads,  yet  it  might  well  happen  that  the  imposition 
of  an  obligation  to  compensate  for  all  the  more  or  less  in- 
timate effects  of  building  a  railroad  would  have  but  one 
result,  namely,  to  prohibit  altogether  the  needed  pub- 
lic improvement.  When  such  a  road  is  a  public  use,  and 
when  especially  it  is,  as  in  this  case,  a  vital  public  neces- 
sity, the  public  interest  outweighs  the  private  injury. 
It  would  be  unfortunate  if  in  such  a  case  the  courts 
should  find  themselves  compelled  to  assess  all  the  more 
or  less  remote  and  more  or  less  certain  injuries  antici- 
pated by  fearful  property  owners,  upon  the  private  in- 
terests engaged  in  fostering  a  public  enterprise.  This 
road  has  been  actually  built  since  this  action  was  be- 
gun, with  the  effect  to  show  what  would  have  been  lost 
to  the  world  if  it  had  been  understood  in  advance  that 
not  only  property  taken  but  all  indirect  injuries  to  prop- 
erty not  taken  must  be  paid  for  before  the  capital  in- 
'^ested  could  have  any  return.  One  hundred  millions 
has  often  been  claimed  as  the  amount  of  damage  suf- 
fered by  property  owners  on  or  near  the  defendant' s  line. 
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T^iis  estimate  would,  no  doubt,  be  largely  modified  now, 
but  still  would  remain  large  enough  to  consume  more 
than  the  entire  capital  of  the  road.  The  doctrine  sought 
to  be  upheld  here  would  have  been  prohibitive  of  the 
enterprise  at  any  time  ;  and  thus  a  benefit  of  thousands* 
of  millions  to  the  community  would  have  been  lost. 

II.  The  construction  and  maintenance  of  the  de- 
fendant's road  being  authorized  by  law,  cannot  be  the 
cause  of  legal  injury  to  any  person,  nor  the  subject  of 
any  action  for  damages  or  restraint.  And  the  opera- 
tion of  the  same,  when  completed,  can  be  made  the 
subject  of  action  for  malfeasance  or  misfeasance  only. 
The  various  legislative  acts  and  proceedings  there- 
under, which  are  set  forth  in  the  complaint,  establish 
in  the  clearest  manner  a  right  in  the  defendant  to  do 
that  which  the  plaintiff  seeks  to  enjoin  ;  and  this  right 
has  been  confirmed  by  the  decision  in  this  court,  in  the 
Sixth  Avenue  Railroad  v.  Gilbert  Elevated  Railroad, 
and  by  the  court  of  appeals  in  the  case  of  the  Gilbert 
Elevated  Railroad  v.  Anderson.  The  authority  given 
and  thus  approved  is  to  construct,  maintain  and  operate 
an  elevated  steam  railway.  Whatever  is  legitimately 
implied  in  the  idea  of  such  a  railway  was  contemplated 
by  the  legislature  and  permitted.  The  thing  first  con- 
templated was  the  erection  through  the  public  streets 
of  an  iron  railway  structure.  Whatever  obstruction  of 
light  and  air  was  naturally  incident  to  the  occupation 
of  so  much  vacant  space  by  a  structure  of  that  charac- 
ter was  contemplated  by  the  legislature,  and  if  it  had 
power,  was  authorized.  If  it  had  not  power  and  this 
obstruction  was  not  authorized,  the  offense  is  a  public 
nuisance,  actionable  in  the  name  of  the  people  only, 
and  not  in  the  name  of  any  private  citizen..  The 
operation  of  the  railway  was  to  be  by  steam.  This  im- 
plied necessarily  the  use  of  boilers,  engines,  and  such 
other  mechanism  and  methods  as  are  necessary  or 
usual  in   the  propelling  of   carriages  upon   railway 


CARO  V.  METROPOLITAN,  &o.  R.  R.  CO.  157 

Respondent's  Points. 

«  .III.  .  . 

tracks  by  steam.  Whatever  noise  or  stench  naturally 
and  usually  result  from  the  use  of  such  engines  in 
«uch  a  business  was  contemplated  by  the  legislature, 
and,  in  like  manner,  authorized.  It  is  undoubtedly 
the  duty  of  every  railway  company  to  use  approved 
agencies  for  reducing,  as  much  as  possible,  these  neces- 
sary annoyances.  Having  done  this,  all  of  such  annoy- 
ances which  cannot  be  entirely  suppressed  are  a  part 
of  the  natural,  necessary,  and  therefore  excusable  ac- 
companiments of  the  prosecution  of  a  useful  and  neces- 
sary business.  A  single  ice  cart  rattling  over  a  Broad»- 
way  pavement  makes  more  noise  than  any  elevated 
railway  train.  It  is  not  possible  that  goods  and  pas- 
sengers should  be  moved  in  a  city  like  this,  without 
-causing  more  or  less  discomfort  and  inconvenience  to 
those  who  are  not  engaged  in  the  removal.  These  are 
Inconveniences  inseparable  from  life  in  a  large,  crowded 
and  busy  city.  The  defendant,  unlike  many  others 
who  are  engaged  in  useful  and  lawful  occupations, 
which,  nevertheless,  offend  the  vicinity  in  which  they 
are  carried  on,  has  no  choice  as  to  the  place  in  which 
it  will  prosecute  its  business.  The  soap  factory,  and 
other  lawful  but  offensive  kinds  of  business,  may  be 
removed  to  a  distance  from  human  habitations,  but  this 
railroad  has  been  located  by  act  of  law  in  Fifty -third 
street,  and  must  either  pass  through  there  or  fail 
altogether.  The  route  was  not  even  suggested  to  the 
legislature  by  the  promoters  of  the  company,  but  was, 
after  careful  deliberation,  selected  by  a  commission  of 
five  eminent  citizens:  Henry  Gt.  Stebbins,  Major- 
Oeneral  Quincy  A.  Gilmore,  Shepard  Knapp,  Chester 
A.  Arthur  and  Gfeneral  John  A.  Dix,  who  made  this 
selection  under  the  express  injunction  of  the  act  to 
''  designate  and  estabUsh  the  same  in  such  manner  as 
shall,  in  their  judgment,  be  convenient  and  necessary 
for  such  project,  and  with  the  least  inconvenience  to 
those  who  occupy  premises  adjacent,  and  upon  the 
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said  streets,  thoroughfares  and  places  in,  through  and 
along  which  the  said  elevated  railway  may  be  so 
established  and  maintained."  The  commissioners 
were  thus  called  upon  to  perform  a  judicial  function, 
and  by  their  location  of  route  have  determined  that  to 
be  the  best  route  upon  all  the  considerations  imposed 
upon  them  by  the  act.  It  thus  appears  upon  the 
record  that  a  railroad  being  judged  by  the  legislature 
necessary,  and  its  erection  a  public  use,  the  street  in 
question  was  chosen  as  one  of  those  in  which  least  in- 
convenience to  the  interests  of  adjoining  owners  would 
happen,  and  that  the  annoyance  by  "consequent" 
(that  is  to  say,  natural  and  necessary)  noise,  stench, 
obstruction  of  light  and  of  air  was  contemplated  and 
permitted.  This  action,  therefore,  is  not  brought  to 
restrain  any  abuse  of  the  company's  rights,  or  negli- 
gence in  the  performance  of  its  duties,  but  to  test  the 
question,  pure  and  simple,  whether  a  railroad  com- 
pany, lawfully  incorporated  and  fully  empowered  by 
the  legislature,  can  build  a  railroad  through  a  street 
laid  out  and  opened  in  the  city  of  New  York,  under 
the  Act  of  1813,  without  first  obtaining  the  consent  of 
all  persons  owning  property  abutting  on  said  street. 
If  such  an  action  can  be  maintained,  it  must  be  upon 
the  ground  that  the  owner  of  a  street  lot  has,  as  such, 
some  estate  or  interest  in  the  land  of  the.  street  which 
may  be  the  subject  of  appropriation  (a  claim  which  has 
already  been  shown  to  be  unfounded) ;  or  that  he  is 
protected  by  the  terms  of  some  trust  arising  under  the 
Act  of  1818,  in  his  favor  specially  (a  claim  which  has 
also  been  shown  to  be  without  foundation) ;  or  that  he 
is  the  possessor  of  some  easement  or  interest  appurte- 
nant to  his  fee-simple  title  which  gives  him  a  separate 
and  personal  right  to  a  voice  in  determining  what,  if 
any,  new  uses  the  street  may  be  put  to  ;  or  that  he  i3, 
by  virtue  of  a  contract  to  be  gathered  from  all  these 
circumstances  (and  which  is  protected  by  the  Constitu- 
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tion  of  the  United  States),  guaranteed  against  the  im- 
position of  any  new  burden  upon  the  land,  or  the 
application  of  it  to  any  new  use  even  by  legislative 
authority,  without  his  consent. 

Speir,  J. — The  action  is  brought  on  the  equity  side 
of  the  court  to  restrain  the  committing  a  nuisancef,  and 
for  the  redress  of  wi'ongs  and  injuries  which  will  in- 
volve the  plaintiff  in  vexatious  litigation.  The  issue 
presents  a  naked  question  of  law  arising  on  a  demurrer 
to  the  complaint,  where  the  facts,  if  properly  pleaded, 
ape  admitted. 

The  contentions  on  the  part  of  the  plaintiff  and  ap- 
pellant are  :  First,  "  That  the  owner  and  occupant  of 
a  lot  of  land  and  dwelling-house  abutting  on  the  street, 
has  a  right  to  the  use  and  enjoyment  of  such  lot  and 
dwelling  house  free  from  the  disturbance  and  inva- 
sion of  such  right,  which  is  admitted  by  the  demurrer ; 
and  that  such  disturbance  and  invasion  constitute  a 
taking  of  property  in  the  sense  of  the  constitutional 
inhibition.  Second.  Independent  of  such  constitutional 
guaranty,  the  injury  inflicted  by  the  defendant  upon 
plaintiff's  lot  and  dwelling-house,  as  set  out  in  the 
complaint,  and  admitted  by  the  demurrer,  constitutes 
a  wrong  entitling  him  to  relief  by  injunction." 

It  is  claimed  by  the  defendant  that  the  propositions 
above  stated  are  not  now,  but,  on  the  contrary,  have 
been  carefully  considered  and  determined  by  this  court, 
the  court  of  common  pleas,  and,  as  they  believe,  practi- 
cally determined  by  the  court  of  appeals. 

It  was  admitted,  and  the  following  concessions  were 
made  in  advance  by  the  plaintiff's  counsel : 

1.  That  the  fee  of  the  streets  for  the  purpose  named 
in  the  act  of  1813  is  in  the  city  of  New  York. 

2.  That  the  appellant  has  no  easement  or  other 
interest  in  the  soil  of  the  street  which  the  respondent 
invades. 
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3.  That  there  is  a  constitutional  law  authorizing  the 
defendant  to  build  an  elevated  railroad  upon  the  street 
in  front  of  appellant's  dwelling. 

4.  That  under  the  law  there  are  no  restrictions  as 
to  the  manner  of  building  or  operating  the  railroad — 
and  that  the  damages  which  may  be  recovered  must 
be  for  injuries  directly  or  immediately  caused  by  the 
construction  or  operation  of  the  road,  in  the  manner  in 
which  it  is  or  may  be  hereafter  constructed  or 
operated,  and  not  remote  and  consequential. 

We  have  examined  the  decisions  in  the  court  of 
appeals  and  others,  to  which  we  have  been  referred, 
but  in  none  of  them,  as  we  believe,  have  the  points 
presented  by  the  appellants  been  adjudicated. 

In  the  case  of  Gilbert  Elevated  R.  R.  Co.  v.  Ander- 
son (70  JPf,  T,  375),  Chief  Justice  Church,  in  deliver- 
ing the  opinion,  says:  *' The  amount  or  extent  of  the 
damages  are  questions  not  properly  before  the  court. 
.  .  .  .  To  determine  what  particular  occupation  of 
the  streets  is  to  be  deemed  a  legitimate  public  use 
involves  important  and  delicate  questions.  They  were 
very  much  debated  in  this  court  in  the  surface  railroad 
cases,  and  the  principles  adjudicated  in  those  cases 
will  be  regarded  as  obligatory  upon  the  court  in  decid- 
ing future  cases."  This  decision  as  to  this  point  was 
concurred  in  by  the  other  learned  judges  of  the  court. 
This  expression  of  the  opinion  of  the  court  of  appeals 
amounts  to  a  positive  assertion  that  the  points  pre- 
sented for  discussion  are  new  and  undetermined.  Nor 
can  it  be  maintained  that  this  court,  in  the  case  of 
Sixth  Avenue  R.  R.  Co.  (43  Super.  CL  292),  or  the 
court  of  common  pleas  (Patten  t).  New  York  Elevated 
Railroad  Co.,  3  Ahh.  New  Cas.  345),  relied  on  by  the 
defendant,  are  authority  in  support  of  its  position, 
since  in  both  cases  the  points  raised  by  the  defendant 
here  as  having  been  adjudicated  in  those  cases,  were 
neither  presented  nor  decided. 
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Among  the  principles  applied  to  the  surface  railroad 
cases,  we  refer  to  an  expression  of  two  of  the  judges  in 
the  case  reported  in  70  N.  F.,  in  Matter  of  N.  Y.  Ele- 
vated Railroad  Co.,  p.  327.  The  claim  made  in  the 
case  rested  on  the  assumption  that  the  abutting  owners 
of  propert}'-  upon  the  streets  have  property  rights  there- 
in of  which  they  were  to  be  deprived  and  for  which 
they  are  entitled  nnder  the  constitution  to  compensa- 
tion. The  answer  to  this  by  Mr.  Justice  Earl  was, 
''  Whether  they  have  such  property  rights,  it  will  not 
be  necessary  to  determine  on  this  appeal,  for  the  reason 
that  provision  is  made  for  compensation."  Mr.  Justice 
Allen  concurring,  says:  ''T  am  of  the  opinion  that 
the  several  acts,  as  a  whole,  did  make  ample  provision 
for  such  compensation,  and  that  every  property  right 
of  individuals,  including  whatever  right  or  interest,  by 
way  of  easement,  appurtenant  to  these  lands  or  other- 
wise, owners  of  lots  abutting  on  the  streets  have,  in 
such  streets,  as  well  as  those  the  fee  of  which  is  in  the 
city,  under  the  laws  of  1813,  as  the  other  streets,  must, 
under  the  Constitution  and  the  statutes,  under  which 
these  proceedings  are  had,  be  compensated  for."  The 
learned  judge  was  further  of  the  opinion,  that  unless 
such  provision  for  compensation  was  'made  by  the 
statutes  to  individuals  for  every  property  right  and 
interest,  whether  corporeal  or  incorporeal,  which  would 
be  invaded  in  the  construction  and  operation  of  the  rail- 
way, they  cotild  not  be  sustained. 

The  principles  applicable  to  the  steam  surface  rail- 
roads are  clearly  stated  by  the  court  in  Drake  v. 
Hudson  River  Railroad  Co.,  in  7  Barb.  508.  This  is 
an  early  and  may  be  considered  a  leading  case  in  deter- 
mining the  rights  of  owners  of  property  bounded  on 
the  streets  in  this  city,  and  the  rights  of  the  steam  rail- 
load  company,  in  common  with  others,  to  use  the  same, 
under  rules  and  regulations  prescribed  by  the  proper 
authority.     Judge  Jones,  late  chief  justice  of  this 
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court,  whose  learning  and  great  familiarity  with  the 
subject  no  one  will  question,  furnishes  the  leading 
opinion.  He  first  comes  to  the  conclusion,  which  has 
generally  been  received  and  adopted  by  the  profession, 
that  the  streets  of  this  city  were  dedicated  to  public 
uses,  and  vested  in  the  corporation  upon  trust,  so  that 
the  same  should  be  kept  open  as  public  streets  for 
the  use  of  the  citizens  of  New  York  forever,  in  such 
manner  in  which  streets  then  were  or  should  at  any 
time  thereafter  be  beneficially  used  by  lawful  authority 
for  the  purpose  of  public  city  streets.  That  the  common 
council  of  the  city  were  vested  with  the  regulation  of 
the  streets,  and  were  to  prescribe  and  direct  the  manner 
and  mode  of  using  them. 

After  alluding  to  the  then  recent  introduction  of 
railroads,  their  great  and  acknowledged  advantages 
over  all  other  modes  of  travel,  which  had  brought 
thenrinto  exclusive  use,  the  learned  judge  proceeds: 
"  Desirable  improvements  of  public  utility,  and  bene- 
ficial inventions  of  general  interest,  are  not  to  be  re- 
jected, suppressed,  or  arrested,  simply  because  they 
may  in  their  operation  and  practical  effect  occasion  to 
property  in  their  vicinity  or  within  the  sphere  of  their 
action  some  contingent,  or  consequential  damage.  For 
when  they  occur  the  party  aggrieved  has  a  remedy  by 
action  at  law,  and  by  repetition  of  such  action  during 
the  continuance  of  the  grievance,  whenever  and  as  often 
as  loss  or  damage  ensue  ;  and  with  the  ulterior  remedy 
which  in  the  case  of  the  presence  of  tracks  in  the 
streets  or  the  running  of  the  cars  upon  them  or  other 
operations  of  the  railroad  should  be  or  become  a  nui- 
sance, or  the  aggression  shall  prove  to  be  permanent  and 
without  an  adequate  remedy  by  action,  this  court  will 
be  competent  to  administer  its  equitable  relief  by  in- 
Junction  to  present  Us  continuance  or  for  its  removal.^  ^ 

It  is  proper  to  say  that  in  this  case  the  injunctioa 
was  dissolved,  as  it  did  not  appear  from  the  complaint 
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and  affidavits  that  the  mischief  was  irremediable,  which 
damages  coald  not  compensate,  and  did  not  reach  to 
the  very  substance  and  valne  of  the  estate  and  tend  to 
the  destruction  of  it  in  the  character  in  which  it  was 
enjoyed.  . 

It  is  urged  that  no  private  property  or  interest  is 
taken  within  the  meaning  of  the  constitution,  where 
a  new  use  is  imposed  upon  the  lands  in  such  streets 
(by  which  is  meant  the  operation  of  a  railroad  by 
steam,  elevated  above  the  surface  of  the  street): 
ThiSi  w©  think,  has  no  special  pertinency  in  the  case 
now  before  us,  since  it  is  conceded  that,  by  the  terms 
of  the  law,  there  are  no  restrictions  upon  the  man- 
ner of  building,  nor  as  to  the  manner  of  operating 
the  road  ;  that  it  may  be  operated  with  any  means,  in 
any  manner ;  that  the  defendant  has  the  right  to  use  the 
road,  although  it  be  a  new  mode  of  using  the  public 
srreets,  for  the  reason  that  it  is  one  mode  of  using  it ; 
and  finally,  that  the  law  is  constitutional,  as  it  provides 
under  limitations  against  the  injury  of  private  property 
without  compensation,  and  that  if  no  such  i)rovision 
was  made  it  would  be  simply  void.  When  the  cases  of 
the  surface  steam  railroads  were  first  debated  in  the 
courts,  th,e  use  imposed  upon  the  lands  was  as  new  and 
prior  thereto  as  little  known  or  anticipated  as  the  pre- 
sent elevated  road.  The  conclusion  reached  in  all  the 
surface  railroad  cases  was,  that  merely  operating  the 
roads  by  steam  on  the  surface  could  not  be  deemed  a 
nuisance,  not  because  it  was  a  new  use  of  the  road,  but 
that  the  law  authorized  the  use  as  a  mode  of  travel 
which  did  not  encroach  upon  private  rights. 

It  is  claimed,  when  the  injury  to  individual  rights 
of  property  is  very  great  and  plainly  perceptible,  that 
it  becomes  the  duty  of  the  law-making  power  to  dis- 
tribute the  burden  among  the  general  public,  rather  than 
leave  it  to  be  borne  solely  by  those  upon  whom  it  falls. 
And  it  was  gravely  urged  that  this  must  always  be  a 
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question  of  "statesmanship,"    to   be    specially  con- 
sidered whenever  the  occasion  arises,  as  the  provisions 
of  law  cannot  safely  deal  with  it.    The  Constitution 
being  paramount  to  the  statutes  and  the  laws  enacted 
by  the  legislature,  and  intended  to  protect  the  citizen* 
in  the  enjoyment  of  his  property  in  every  possible  rela- 
tion of  life,  it  would  seem  that  the  courts  alone  can  dis- 
pose of  the  question,  when  and  how  payment  for  private 
property  taken  for  public  use  shall  be  made.     It  may 
be  admitted  that  the  burdens  imposed  upon  individ- 
uals by  legislative  enactments  may  become  too  oppres- 
sive to  be  patiently  borne,  but  the  remedy  must  only 
be  found  wikh  the  law-making  power  of   the  govern- 
ment.    To  this  question  there  can  be  no  solution  but  by 
an  appeal  to  the  fixed  and  permanent  principles  of  law 
and  equity.     It  has  been  well  said  by  the  present 
learned  chief   justice    of   our  highest  court:     "We 
should  all  regard  a  departure  by  the  courts  from  rules 
of  law  wisely  established,  for  the  J)rotection  of  all ;  to 
meet  the  equities  of  a  particular  case  or  class  of  cases, 
as  a  far  greater  evil  than  that  sought  to  be  remedied." 
The  term  "property"  is  of  the  largest  import,  and 
embraces  every  mode  in  which  it  may  be  applied  to 
public  use,  and  extends  to  every  species  of  valuable 
right  and  interest,   and  includes   real  and   personal 
property,  easements,  franchises,  and  incorporeal  here- 
ditaments.   The  courts  will  interfere  by  injunction  to 
secure  to  a   party  the  bare    privilege,  conferred  by 
statute  (Croton  Turnpike  Co.  v.  Ryder,  1  Johns.  Ch. 
611  ;   Newburgh  Turnpike  Co.   v.  Miller,  5  Id.  101 ; 
Boston  &  Lowell  R.  R.  Co.  «.  Galena  &  Lowell  R.  R. 
Co.,  2  Cfray^  1).     In  the  last  case,  Shaw,  Ch.,  J.,  says, 
"  It  is  a  right  or  title  which,  if  it  exists  at  all,  is  purely 
a  statute  right ;  it  is  created  by  law,  it  exists  only  in 
contemplation  of  law,  it  is  invisible,  intangible,  incap 
able  of  physical  possession,  and  depends  on  the  law 
for  its  protection."     "  Any  injury  to  the  property  of  an 
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individual,  which  deprives  the  owner  of  the  ordinary 
use  of  it,  is  equivalent  to  a  taking^  and  entitles  him  to 
compensation'-  {Gooley  on  Constitutional  Limita- 
tUmSy  542).  Even  claims  for  compensation  for  the 
possession,  use  or  appropriation  of  tangible  property, 
constitute  personal  estate  equally  with  property  out  of 
which  they  grow,  although  the  validity  of  such  claims 
may  be  denied,  and  their  value  may  depend  upon  the 
uncertainties  of  litigation,  or  the  doubtful  result  of  an 
apx)eal  to  the  legislature  (Erwin  t.  United  States,  7 
OUo,  396). 

It  is  elementary  law  that  the  corrupting  the  air  of  a 
man's  dwelling  with  noisome  smells  is  a  nuisance,  for 
light  and  air  are  two  indispensable  requisites  to  every 
dwelling.  Lord  Mansfield  has  said  that  it  is  not 
necessary  that  the  smell  should  be  even  unwholesome, 
it  is  enough  if  it  renders  the  enjoyment  of  life  and 
property  uncomfortable  (3  Black.  Comm.  219  ;  1  Burr. 
337;  Duke  of  Northumberland  v.  Clans,  C.  P.  at 
Westminister,  1824,  Chitty).  In  a  word,  we  think  it 
may  be  said  that  there  is  an  inherent  absolute  right  of 
property  in  every  man,  which  consists  in  the  free  use, 
enjoyment  and  disposa)  of  all  his  acquisitions  without 
control  or  diminution,  save  only  by  the  laws  of  the 
land;  and  "so  great  is  the  regard  of  the  law  for 
private  property  that  it  will  not  authorize  the  least 
violation  of  it."  Although  there  are  many  individual 
possessions  in  life  denominated  in  common  use  and  by 
law  private^  yet  when  we  come  to  speak  of  a  man's 
dwelling-house,  the  abode  of  his  social  and  domestic 
life,  the  word  private  seems  to  have  been  used  by  the 
early  writers  in  another  and  more  significant  sense. 
In  Lemayne's  Case  (3  Coke^  185-91,  b)  it  is  said: 
"  The  house  as  to  every  one  is  to  him  as  his  castle  and 
fortress,  as  well  for  his  defense  as  for  his  repose, ^^ 

The  subject  of  controversy  is  a  mere  naked  incor- 
poreal right  claimed  by  the  plaintiff  to  have  and  enjoy 
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his  land  and  dwelling-house  free  from  the  invasion  aris- 
ing from  the  constructing  and  operating  an  elevated 
st.eam  railroad,  producing  noises,  stench,  obstruction  of 
light  and  air,  causing  grievous  disturbance  to  himself 
and  family,  thereby  rendering  his  residence  undesir- 
able, and  greatly  reducing  the  market  value  thereof.  If 
this  right  exists  and  has  been  invaded,  the  proper  and 
specific  remedy  which  shall  prevent  the  continuing 
invasion  is  by  injunction,  and  is  within  the  ordinary 
scope  of  equity  jurisdiction.  If  the  plaintiff  is  dis- 
turbed in  the  enjoyment  of  his  incorporeal  right,  such 
disturbance  is  technically  a  private  nuisance.  The 
complaint,  after  alleging  that  if  the  road  be  permitted 
to  be  built  and  operated  along  the  street  and  in  front 
of  plaintiffs  house  and  land  he  will  be  subject  to  a 
continuing  nuisance  and  to  wrongs  and  injuries  which 
will  involve  him  in  interminable  litigation,  and  for 
which  damages  will  aflPord  him  no  appropriate  or  ade- 
quate relief,  continues,  '*  and  he  is  informed  and  believes 
the  defendant  is  insolvent  and  unable  to  pay  any  judg- 
ment for  damages  that  might  be  recovered  against  it, 
and  has  mortgaged  its  entire  property  for  a  sum  far 
beyond  its  value,  and  that  any  execution  against  it 
would  be  idle  and  fruitless."  Where  insolvency-  or 
want  of  ability  to  answer  for  injury  to  be  done,  in  the 
party  complained  of,  be  averred  and  proven,  the  court 
will  grant  an  injunction.  The  truth  of  the  above  alle- 
gations is  admitted  by  the  demurrer. 

It  is  claimed  that  the  legislature  have  legalized  this 
road,  and  therefore  it  is  not  a  nuisance.  It  is  ad- 
mitted it  is  not  a  public  nuisance,  as  it  would  be  if  the 
legislature  had  not  legalized  it.  The  statutes  effect- 
ually protect  the  company,  if  it  complies  with  the  con- 
ditions, from  an  indictment,  and  against  any  interference 
with  its  work,  as  a  public  nuisance  on  account  of  the 
fee  in  the  streets ;  but  not  against  claims  for  private 
damages  arising  from  injuries  to  adjacent  owners.    The 
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company  may  occupy  the  streets,  but  it  must  occupy 
them  at  its  peril,  in  a  way  not  directly  or  immediately 
to  injure  private  rights.  In  all  the  surface  railroad 
cases  we  have  examined,  while  they  have  held  that 
these  roads  do  not  operate  as  a  nuisance,  they  have 
clearly,  and,  we  think,  •  unanimously  decided  that  the 
facts,  after  investigation,  did  not  authorize  a  Judicial  de- 
duction that  a  nuisance  had  been  proven.  In  the  case 
of  Lexington  &  Ohio  R.  R.  Co.  v.  Applegate  (8  Dana^ 
289),  cited  by  the  defendant,  the  chief  justice  says, 
*' neither  the  government  of  the  city  nor  of  the  State 
can  license  a  private  nuisance,  or  take  or  encroach  on 
private  property  without  the  owner's  consent  or  pay- 
ment of  his  damages." 

No  one  will  question  the  utility  of  the  elevated 
railroad  as  a  public  improvement  of  great  conveni- 
ence and  accommodation  to  the  city  and  the  public  at 
large,  but  these  accommodations  cannot  authorize  or 
justify  its  invasions  on  the  rights  of  any  portion  of  our 
citizens.  The  individual  whose  property  is  affected 
because  the  road  is  of  great  public  value,  should  be  . 
indemnified  and  fully  compensated  by  the  public,  or 
by  the  company,  which,  profits  by  the  improvement, 
for  any  loss  or  damage  he  has  or  may  sustain.  We 
have  seen,  and  it  is  admitted  that  the  law  has  made 
provision  fOr  such  indemnity;  that  the  surface  rail- 
roads have  been  compelled  to  pay  the  damages  done  to 
private  property  in  every  case  where  it  is  proved  to 
have  been  invaded.  The  defendant  admits  the  injury 
and  wrongs  done  to  the  plaintiff  as  alleged  in  his  com- 
plaint, and  its  want  of  ability  to  make  reparation. 

We  are  of  the  opinion  that  the  appellant  is  en- 
titled to  relief,  and  that  the  judgment  should  be  re- 
versed, with  costs. 

Curtis,  Ch.  J. — [Concurring.] — The  action  is  brought 
to  enjoin  the  defendant  from  running  its  trains  in  front 
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of  the  plain tiflE'  s  dwelling  in  Fifty- third  street.  The  oc- 
cupation of  the  street,  from  curb  to  curb,  opposite  the 
plain tiflfs  premises,  by  an  elevated  steam  I'ailway,  and 
the  deprivation  of  light  and  air,  and  the  noise,  stench, 
and  the  exposure  of  the  privacy  of  plaintiff's  dwelling, 
and  the  diminution  of  the  value  of  the  ^ame,  in  conse- 
quence of  such  occupancy,  and  the  running  of  trains, 
are  conceded  by  the  demurrer.  Upon  the  argument  of 
the  appeal  of  the  plaintiff,  from  the  judgment  for  the 
defendant  on  the  demurrer,  the  plaintiff  conceded  : 

First.  That  the  fee  of  the  street  is  in  the  public. 

Secondly.  That  the  plaintiff  has  no  easement,  or 
other  interest  in  the  soil  of  the  street  which  defendant 
invades. 

Thirdly.  That  defendant's  railroad  is  constructed 
and  operated  in  the  street,  by  due  authority  of  law. 

Fourthly.  That  mere  depreciati(?n  of  the  value  of 
the  plaintiff's  property,  by  the  construction  and  opera- 
tion of  such  a  railroad,  without  the  intervention  of  any 
physical  agency  to  the  injury  of  such  property,  would 
.  be  a  consequential  damage,  for  which  the  defendant  is 
not  liable. 

These  concessions  greatly  narrow  the  field  of  con- 
troversy. 

The  plaintiff  rests  his  controversy  on  these  two 
grounds : 

First.  That  as  owner  and  occupant  of  a  lot  and 
dwelling-house  abutting  on  the  street,  he  has  a  right 
to  the  use  and  enjoyment  of  such  lot  and  dwelling- 
house,  free  from  the  disturbance  and  i^ivasion  of  such 
right,  which  the  defendant  admits  by  its  demurrer, 
and  that  such  disturbance  and  invasion  constitutes  a 
taking  of  prox)erty,  in  the  sense  of  the  constitutional 
inhibition  (Art.  1,  §  6). 

Secondly.  That,  independently  of  such  constita- 
tional  guaranty,  the  injury  inflicted  by  the  defendant 
upon  the  plaintiffs  lot  and  dwelling-house,  as  stated 
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in  the  complaint  and  admitted  by  the  demurrer,  con- 
stitntes  an  actionable  wrong  entitling  him  to  relief. 

Neither  the  acts  of  the  legislature  under  which  the 
defendant  is  incorporated,  nor  the  requirements  and 
conditions  imposed  upon  the  defendant  by  the  board 
of  commissioners  created  by  the  legislature,  confer,  or 
attempt  to  confer  any  right  or  power  tof  introduce  into 
the  plaintiff's  premises,  for  instance,  the  stench  or 
noxious  gas,  of  which,  among  other  grievances,  the 
plaintiff  complains,  and  which,  the  demurrer  admits, 
will  greatly  diminish  the  plaintiff's  enjoyment  of  his 
dwelling  house.  The  question  is  directly  raised, 
whether  this  is  a  lawful  act  on  the  part  of  the  defend- 
ant. Conceding  that  the  defendant  has  full  power  and 
right  to  enter  upon  the  public  street,  to  construct  and 
operate  an  elevated  railroad  there,  from  what  source 
does  it  derive  the 'power  to  thus  diminish  the  plaint- 
iff s  enjoyment  of  his  house?  The  act  of  the  legisla-. 
tnre  authorizes  the  defendant  to  operate  its  road  '*by 
atmospheric  power,  compressed  air,  or  other  power." 
It,  neither  directly  or  by  implication,  authorizes  the  in- 
fliction of  this  grievance  of  a  polluted  atmosphere,  of 
which  the  plaintiff  complains,  and  which  the  demurrer 
admits. 

In  the  case  of  Hay  v.  Cohoes  Co.  (2  N.  T.  159),  this 
question  was  considered.  The  defendant,  also  a  cor- 
poration created  by  the  legislature,  dug  a  canal  upon 
its  own  land,  for  the  purposes  authorized  by  the  legis- 
lature in  its  charter.  In  doing  so,  it  was  necessary  to 
blast  rocks,  and  fragments  were  thrown  against  and 
injured  the  plaintiff's  dwelling,  upon  lands  adjoin- 
ing. The  defendant  was  held  liable  for  the  injury, 
although  no  negligence  or  want  of  skill  in  executing 
the  work  was  alleged  or  proved.  In  the  oi>inion  of 
the  court,  per  Gardiner,  J.,  it  was  considered  that  the 
defendant  had  the  right  to  dig  the  canal,  and  the 
plaintiff  the  right  to  the  undisturbed  possession  of  hia 
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property,  and  if  the  rights  conflict,  then,  on  ground 
of  public  policy,  it  was  better  that  the  one  should  sur- 
render a  particular  use  of  his  land,  rather  than  that 
another  should  be  deprived  of  the  beneficial  use  of  his 
property  altogether.  It  is  further  said,  "  he  may  exca- 
vate a  canal,  but  he  cannot  "cast  the  dirt  or  stones  upon 
the  land  of  his  neighbor,  either  by  human  agency  or 
the  force  of  gunpowder.  If  he  cannot  construct  the 
work  without  the  adoption  of  such  means,  he  must 
abandon  that  mode  of  using  his  property,  or  be  held 
resjjonsible  for  all  damages  resulting  therefrom.  He 
will  not  be  permitted  to  accomplish  a  legal  object  in  an 
unlawful  manner."  Again,  in  speaking  of  the  defend- 
ants, it  was  further  said  :  "  They  could  not  pollute  the 
air  upon  the  plaintiffs  premises  (Morley  v.  Pragnall, 
Cro.  Car.  510),  nor  abstract  any  portion  of  the  soil 
{EoL  Abr.  660,  note;  12  Mass.  221),  nor  cast  any- 
thing upon  the  land  (Lambert  Z).  Bepy,  Sir  T.  Ray- 
mond^ 421),  by  any  act  of  their  agents,  neglect,  or 
otherwise,  for  this  would  violate  the  right  of  domain. 
.  .  .  .  No  one  questions  that  the  improvement 
contemplated  by  the  defendants  upon  their  own  prem- 
ises, was  proper  and  lawful."  "  The  means  by  which 
it  was  prosecuted  were  illegal  notwithstanding,  for 
they  disturbed  the  rightful  possession  of  the  plaintiff, 
and  caused  a  direct  and  immediate  injury  to  his  prop- 
erty." "  For  the  damages  thus  resulting  the  defend- 
ants are  liable." 

The  law,  as  it  was  administered  in  that  case,  seems 
applicable  tp  the  present.  The  defendant  in  the  case 
of  Hay  n.  Cohoes  Co.  (2  N.  Y.  159),  constructed 
the  canal,  pursuant  to  the  authority  conferred  by 
the  legislature,  as  was  its  right,  but  disturbed  the 
rightful  possession  and  enjoyment  of  the  plaintiff.  In 
the  present  case  a  railroad  is  substituted  for  a  canal, 
and  in  place  of  fragments  of  rocks  cast  upon  the  plaint- 
iffs premises,  stench  or  gas,  disagreeable  to  the  senses, 
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is  diffused  througli  the  plaintiff's  residence.  It  is 
difficalt  to  see  any  distinction  between  casting  a  stone 
upon  plaintiff's  premises,  or  tilling  his  dwelling-house 
with  a  noxious  gas,  so  far  as  constituting  a  good  cause 
of  action  is  concerned.  The  gas  is,  in  itself,  a  material 
substance,  capable  of  more  or  less  condensation.  Take 
sulphureted  hydrogen,  for.  example  ;  what  can  be  more 
penetrating  and  polluting  to  an  abode,  or  more  de- 
structive to  health  and  enjoyment  ?  The  volatility  of 
a  gas  cannot  change  the  principle  of  law  by  which 
every  individual  is  entitled  to  the  undisturbed  posses- 
sion and  enjoyment  of  his  own  property.  It  is  a 
quality  that  tends  to  increase  and  prolong  the  injury. 
No  law  gives  one  urban  neighbor  the  right  to  thus  in- 
vade the  adjoining  dwelling  of  another,  and  deprive  him 
of  the  enjoyment  of  home  and  health.  The  legislature 
has  not  conferred,  or  attempted  to  confer,  such  a  power 
upon  the  defendant,  nor  does  the  exercise  of  it  appear 
to  be  necessary  or  incident  to  the  operation  of  the  de- 
fendant's road. 

Whether  the  defendant  has  a  right  to  occupy  the 
street  from  curb  to  curb,  with  structures  raised  for  its 
use,  to  let  them  for  newspaper  stands,  or  for  other  pur- 
poses, are  not  the  questions  before  us.  But  the  question 
is,  whether  any  of  the  acts  of  the  defendant  charged  by 
the  plaintiff  in  the  complaint  as  injurious  to  his  prop- 
erty, and  admitted  by  the  demurrer,  are  unwarranted 
by  law.  The  pollution  of  the  air  in  the  defendant's 
dwelling  by  noisome  gases,  in  the  consideration  above 
given  to  it,  comes  within  the  pale  of  the  decision  in 
Hay  V.  Cohoes  Co.,  supra^  and  is  a  violation  of  the 
plaintiff's  right  of  domain,  and  not  included  in,  or 
justified  by  the  legislative  grants  to  the  defendant, 
or  even  necessarily  incident  to  its  enjoyment  of  those 
grants.  If  such  a  broad  construction  is  given  to  them, 
as  is  claimed  by  the  defendant,  then  the  defendant  is 
vested  with  rights  and  powers  inconsisteilt  with  the 
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protection  and  enjoyment  of  property,  and  unprece- 
dented in  their  nature.  It  is  the  just  and  reasonable 
interpretation  of  the  action  of  the  legislature,  that  no 
adjacent  owner  of  property  should  be  deprived  of  the^ 
enjoyment  of  it  by  an  act  of  the  defendant,  such  as- 
the  one  we  have  considered,  gratuitous,  unnecessary, 
and  in  no  respect  an  incident  to  the  proper  use  by  de-^ 
fendant  of  the  grants  from  the  legislature. 

To  hold  that  the  plaintiff  is  entitled  to  no  protec- 
tion, or  compensation  by  law,  for  the  injury  the  de- 
fendant inflicts  upon  him,  and  that  he  is  utterly  witji' 
out  redress,  is  inconsistent  with  the  views  I  am  con- 
strained to  entertain,  as  to  what  constitutes  the  due 
administration  of  justice. 

We  think  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendant,  and 
that  the  judgment  appealed  from  should  be  reversed, 
with  costs. 


SARAH  E.  SLAUSON,  v.  HEZEKIAH  WATKINS, 
Appellant,  impleaded  with  BENJAMIN  L. 
LUDLNGTON,  Respondent. 

Motion  to  charge  person  heneJUlaUy  interested^  with  ca$ts,* 

It  is  within  tl>e  discretion  of  the  court,  and  is  a  proper  exercise  thereof, 
to  deny,  as  prematurely  made,  a  motion  to  charge  the  person  bene- 
ficially interested  in  the  recovery  in  an  action  (2  B,  8,  619)  with 
the  payment  of  a  judgment  for  costs  entered  therein,  when  an  ap- 
peal from  said  judgment  is  pending  at  the  time  said  motion  is  made, 
though  no  security  upon  appeal  has  been  filed,  and  no  stay  of  pro- 
ceedings granted.  The  denial  of  the  motion  upon  said  ground  may 
be  deemed  equivalent  to  a  stay. 

Before  Sedgwick,  Speib  and  Fbeedman,  JJ. 

Decided  AprU  6,  1S80. 
*  See  Merceron  v.  Powler,  p.  850. 
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This  is  an  appeal  by  the  defendant  Watkins  from  an 
-order  made  at  special  term,  denying,  as  premature,  a 
motion  which  sought  to  charge  the  defendant  Luding- 
ton,  who  is  alleged  by  the  moving  papers  to  be  the  per- 
son beneficially  interested  in  the  recovery,  and  who 
brought  this  action  in  the  plain tifiTs  name,  with  the 
judgment  for  costs,  entered  against  the  plaintiff. 

The  motion  was  held  premature,  on  the  ground  that 
an  appeal  herein  from  said  judgment,  without  security 
^r  stay,  was  pending  on  behalf  of  the  plaintiff. 

Oliver  If.  West,  for  appellant,  urged : — I.  Section 
44  of  the  Revised  Statutes  (vol.  2,  p.  619)  provides  as 
follows:  '*  Where  any  action  shall  be  brought  in  the 
name  of  another,  by  any  assignee  of  any  right  of  action, 
or  by  any  person  beneficially  interested  in  the  recovery 
in  such  action,  such  assignee,  or  person,  shall  be  liable 
for  costs,  in  the  same  cases,  and  to  the  same  extent  in 
which  a  plaintiff  would  be  liable,  and  the  payment  of 
such  costs  may  be  enforced  by  attachment." 

n.  The  moving  papers  show  beyond  any  dispute 
that  Ludington  brought  the  action  in  Mrs.  Slauson's 
name,  and  that  he  is  the  person  beneficially  interested 
in  the  recovery.  They  show  also  that  the  plaintiff,  by 
reason  of  having  given  no  security  on  her  appeal,  nor 
secured  any  stay  of  proceedings,  is  now  liable  (not- 
withstanding the  pendency  of  such  appeal)  to  pay  this 
judgment  for  costs,  and  this,  notwithstanding  the  fact, 
that  for  her  to  make  such  payment  now,  when  the 
court  might  hereafter  determine  the  judgment  to  be 
wrong,  would  be  a  possible  hardship.  (Execution  has 
in  fact,  as  appears  in  the  moving  papers,  been  issued 
against  the  insolvent  plaintiff  and  returned,  "no 
^oods.") 

III.  This,  then,  is  a  case  in  which  the  nominal 
plaintiff  is  now  "  liable  for  costs  "  to  the  full  ^*  extent." 
If  the  statute  means  anything  at  all,  it  means  that  the 
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liability  of  the  real  party  shall  be  co-extensive  with  that 
of  the  sham  plaintiff  npon  the  record.  In  case  Mrs. 
Slauson  is  now  liable,  so  also,  is  liable  Lndington.  To- 
what  extent  she  is  liable,  to  that  extent  also  is  he 
liable.  If  it  be  not  premature  to  enforce  the  judgment 
against  her,  neither  is  it  premature  to  proceed  against 
him.  He  is  the  real  plaintiff,  and  her  liability  is  his 
liability.  Having  stepped  into  her  shoes,  when  he 
found  it  convenient,  in  bringing  his  action,  the  statute 
says  that  he  shall  stand  in  them,  although  he  now  finds 
it  more  convenient  to  step  out  of  them. 

IV.  The  order  affects  a  substantial  right,  and  is  ap- 
pealable {Code,  §  1,347 ;  29  A.  Y.  634). 

George  W.  Lord,  for  respondent. 

By  the  Court. — Freedman,  J. — It  was  not  only 
discretionary,  but  eminently  proper  for  the  court  be- 
low to  decline,  during  the  pendency  of  plaintiff's  ap- 
peal in  the  court  of  appeals,  to  summarily  order  the 
defendant  Lndington,  as  the  person  who  is  alleged  to 
have  brought  the  action  in  plaintiff's  name,  and  to  be 
beneficially  interested  in  the  recovery,  if  any  were  had, 
to  pay  the  judgment  for  costs  recovered  by  the  defend- 
ant Watkins.  The  mere  fact  that  at  the  time  of  the 
motion  no  security  on  appeal  had  as  yet  been  filed,  and 
no  stay  of  proceedings  had  been  obtained,  did  not  give 
Watkins  such  an  absolute  right  to  proceed  summarily 
as  to  deprive  the  court  of  all  discretion  in  the  matter. 
The  denial  of  the  motion  as  premature  may  be  treated 
as  ecj^nivalent  to  a  stay  of  proceedings,  granted  upon  a 
consideration  of  the  special  circumstances  of  the  case. 

The  order  should  be  affirmed,  with  costs. 

Sedgwick  and  Speib,  JJ.,  concurred. 
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HIRAM  ALLEN,  et  al.,  Respondents,  v.  THE  ST. 
LOUIS  INSURANCE  CO.,  Appellant. 

Marine  insurance — eonstructum  of  policy — effect  of  agenVa  approwd  of 

manner  of  lading. 

The  policy  in  question  purported  to  be  an  open  and  uniform  canal 
cargo  policy,  and  insured  the  several  persons  whose  names  were  en- 
tered in  the  book  containing  it,  which  remained  in  the  possession 
of  the  insurer.  The  plaintiffs^  names,  the  name  of  the  boat,  the 
voyage,  property  insured,  amount  of  insurance,  rate,  &c.,  were  duly 
entered  in  said  book,  and  a  certificate  issued  to  plaintiffs,  stating 
that  they  were  insured  according  to  the  terms  of  said  policy,  **  in- 
bo:ird  cargo  boat,  W.  S,  Alden^ "  &c.  The  policy  provided  that  the 
CO  npany  should  not  be  liable,  unless  by  special  agreement  indorsed 
tiiere<Mi,  for  damage  to  goods  on  deck;  but  also  provided  that  it 
sliould  be  lawful  for  said  boats  to  load  in  such  manner  as  is  cus- 
tomary in  suci)  navigtition,  without  regard  to  marine  law  or  custom 
applicable  to  sea  voyages,  and  that  the  company  would  make  good 
ali  loss  or  damage  on  goods  so  laden  as  aforesaid. 

While  on  the  voyage  a  portion  of  the  cargo,  laden  on  deck^  was  washed 
overboard  and  greatly  injured. 

No  special  agreement  permitting  lading  on  deck  was  proven,  but  it 
appeared  that  the  boat  was  laden  according  to  custom  in  canal 
navigation,  and  that  the  authorized  agent  of  the  company  examined 
her  when  about  to  start,  and  approved  the  mode  of  lading. 

HeUL,  that  the  certificate  and  policy  should  be  construed  together  and 
against  defendant,  tiie  insurer;  that  **  inboard  ^Ms  used  in  contra- 
distinction to  '•'•  outboard,^'  and  means  not  projecting  over  the  rail 
of  the  vessel ;  that  upon  the  whole  case  the  conclusion  is  that  the 
policy  attached  to  the  goods  which  were  injured;  tliat  in  any 
event  the  defendant  was  bound  by  the  approval  of  its  agent. 

Before  Sedgwick  and  Preedman,  JJ. 

Decided  April  5,  1880. 

Appeal  from  judgment  entered  upon  the  verdict 
of  a  jury,  and  from  order  denying  motion  for  new 
trial. 
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The  action  was  brought  upon  a  policy  of  insurance 
whereby  the  defendant  insured  Allen  Brothers  against 
loss  or  damage  to  a  cargo  of  paper  upon  the  canal  boat 
W.  S,  Alden^  on  a  voyage  from  Troy,  N.  Y.,  to  Phila- 
delphia, Pa.  The  boat  was  towed  to  New  York,  and 
went  alongside  a  certain  pier  in  the  North  River.  While' 
there,  the  sea  being  heavy,  the  swell  of  a  steamboat 
rolled  her  so  that  she  spilled  a  part  of  the  paper  which 
was  on  her  deck.     The  loss  was  thereby  occasioned. 

No  special  agreement  permitting  lading  on  deck 
was  proven. 

The  defendant  defended  on  the  ground  that  the 
policy  did  not  cover  goods  carried  on  deck. 

Upon  the  trial  the  defendant  offered  no  testimony, 
but  at  the  close  of  the  plaintiffs  case  defendant's 
counsel  moved  to  dismiss  the  complaint  upon  the 
ground : 

First.  That  it  was  not  shown  that  the  plaintiffs 
were  partners. 

Second,  That  it  was  not  shown  that  the  policy 
covered,  the  property  lost.  1 

The  motion  was  denied  and  defendant  excepted. 

At  defendant's  request  the  court  submitted  to  the 
jury  the  question  whether  .or  not  the  loss  was  caused 
by  carelessness  on  the  part  of  those  who  had  charge  of 
the  boat. 

The  jury  found  for  the  plaintiffs. 

Defendant  then  moved  for  a  new  trial  on  the  judge's 
minutes,  which  motion  was  denied. 

Judgment  having  been  entered,  the  defendant  ap- 
pealed from  the  judgment,  and  also  from  the  order 
denying  the  motion  for  a  new  trial. 

The  facts  further  appear  in  the  opinion  of  the  court. 

E,  M,  Neville^  attorney,  and  George  M.  Curtis^  of 
counsel,  for  appellant,  urged : — I.  Goods  laden  on 
deck  are  not  covered  by  a  policy  of  insurance  unless 
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expressly  mentioned  (Lennox   v.  United  States  Ins. 
Co.,  3  Johns.  Cas.  178  ;  2  Philips  Ins.  169  et  seq.). 

II.  The  condition  of  the  policy  was  not  ccmplied 
with.  There  was  no  waiver  of  the  condition.  The 
policy  is  void.  One  of  the  conditions  of  the  policy 
was  as  follows :  ''  It  is  also  agreed  that  the  company 
shall  not  be  liable  for  any  loss  or  damage  to  box  or 
handle,  railroad  iron  or  hoop  iron,  unless  total ;  nor 
for  goods  or  property  on  deck,  unless  by  special  agree- 
ment in  writing  indorsed  on  their  policy"  (Rohrback 
T.  Germania  Fire  Ins.  Co.,  62  iV.  T.  47;  Matson  t). 
Farm  Buildings  Ins.  Co.,  73  Id.  310). 

III.  The  insurers  assuming  risks  which  the  insured 
is  unwilling  to  bear  can  only  be  held  to  those  risks  for 
which  they  have  voluntarily  and  knowingly  under- 
taken, and  the  insured  has  no  right  to  substitute  any 
other  (2  Parsons  on  Ins.  2 ;  Hartley  v.  Buggins,  3 
Dougl.  39 ;  Maryland  Ins.  Co.  v.  Le  Roy,  7  Cranch. 
26).  If  the  defendants  were  to  be  made  answerable  for 
the  property  on  deck  it  would  be  holding  it  to  a  respon- 
sibility not  considered  and  for  which  no  compensation 
was  given  (Blockett  v.  Royal  Exch.  Ins.  Co.,  2  Crompt. 
&Jer.  250). 

IV.  To  entitle  the  plaintiflf  to  a  recovery  it  was 
necessary  for  them  to  show  that  it  was  usual  for  un- 
derwriters to  pay  for  goods  lost  when  carried  on  deck 
(Taunton  Copper  Co.  v.  Merchants'  Ins.  Co.,  22  Pick. 
108).  . 

.  V.  The  mere  fact  of  unusual  stowage  by  the  insured 
of  goods  in  a  marine  policy  avoids  the  policy,  if  not 
known  and  assented  to  by  the  insurer  (Leitch  "o.  Atlan- 
tic Mut.  Ins.  Co.,  66  N.  T.  100 ;  Merchants'  Ins.  Co.  v. 
Alger,  32  Penn.  330;  Blocket  v.  Assurance  Co.,  2 
Crompt.  &  Jer.  250 ;  Atkinson  v.  Gt.  W.  Co.,  4  Daly^ 
2(y7 ;  Da  Costa  v.  Edmonds,  4  Campb.  142 ;  Taunton 
Copper  Co.  v.  Mer.  Ins.  Co.,  22  Pick.  108 ;  Marshall  on 
Ins.  348,  349 ;  The  Delaware,  14  Wall.  679,  602). 
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Man  &  Parson^y  attorneys,  and  John  E.  Parsons^ 
of  counsel,  for  respondents,  urged: — I.  '*  Inboard"  is 
used  in  contrast  to  ''outboard;"  it  means  cargo  not 
projecting  outside  the  rail  of  the  vessel,  and  does 
not  mean  under  deck.  The  policy  is  general ;  per- 
mits any  mode  of  lading  usual  in  canal  navigation, 
and  expressly  provides  that  the  rules  applicable  to 
ordinary  marine  policies  shall  not  ap)ply.  If  the 
defendants  designed  to  vary  the  policy  by  the  cer- 
tiiicate,  they  should  have  done  so  in  direct  and  clear 
terms.  The  certificate  and  the  policy  are  to  be  con- 
strued together  and  against  the  defendants  (McMaster 
X.  Pres.,  &c.  Ins.  Co.  of  N.  A.,  55  N.  Y.  222  ;  Rann  v\ 
Home  Ins.  Co.,  59  Id.  387;  Love  v.  Pares,  13  East^ 
80  ;  Doe  v.  Dodd,  5  B.  &  Ad.  689  ;  Dow  v.  VVhetten,  8 
Wend.  160;  YeatontJ.  Fry,  ^  Cranch,  335). 

II.  The  agents  having  approved  the  mode  of  lading, 
the  defendants  cannot  now  be  heard  to  claim,  that,  by 
reason  of  the  manner  in  which  the  paper  was  loaded, 
the  policy  did  not  apply  (Shearman  v.  Niagara  Fire 
Ins.  Co.,  46  N.  T.  526 ;  Carroll  v.  Charter  Oak  Ins. 
Co.,  38  Barb.  402 ;  Bodine  v.  Exchange  Fire  Ins.  Co., 
51  N.  Y.  117  ;  Trustees  First  Baptist  Ch.  v.  Brooklyn 
Fire  Ins.  Co.,  19  Id.  305  ;  Sheldon  v.  Atlantic  F.  &  M. 
Ins.  Co;,  26  Id.  460 ;  Van  Sohoick  v.  Niagara  Ins.  Co., 
68  Id.  434). 

By  the  Court. — Freedman,  J. — There  is  substan- 
tially but  one  question  involved  in  the  appeal  which 
deserves  special  notice,  and  that  is  whether  the  policy 
covered  the  injured  property,  laden,  as  it  was,  on  the 
deck  of  the  boat. 

A  general  description  does  not,  except  under  special 
circumstances,  cover  articles  carried  upon  deck.  The 
articles  so  stowed  are  thereby  put  out  of  the  protection 
of  the  policy,  unless  their  being  carried  in  this  way  is 
provided  for  in  the  policy,  or  indicated  by  the  descrip- 
tion of  the  article  itself  in  the  policy,  or  justified  by 
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Opinion  of  the  Court,  by  Frbbdman,  J. 

the  usage  of  the  specified  trade  {Phillips  on  Ins.  5 
ed.  §  460). 

Where  the  article  specified  in  the  policy  is  uni- 
formly SO  carried,  or  obviously  must  from  its  character 
be  SO,  for  its  own  safety  or  that  of  the  ship,  cargo 
and  crew,  the  policy  will  attach  to  it,  so  carried, 
by  the  merely  naming  of  it  and  describing  the  voyage 

But  whether  the  policy  attaches  to  an  arti,cle  on 
deck  that  is  merely  named,  without  any  express  inti- 
mation in  the  policy  that  it  is  to  be  so  carried,  where 
articles  of  the  same  kind  are  not  necessarily  or  uni- 
formly so  stowed,  but  sometimes  go  on  deck,  and  some- 
times under,  according  to  the  quantity  and  kind  of 
cargo,  is  a  question  on  which,  as  Mr.  Phillips  puts  it, 
the  jurisprudence  is  wavering  ^nd  incongistent. 

The  policy  in  question  was  a  general  policy,  insuring 
the  persons  whose  names  were  indorsed  or  entered  in  a 
book  kept  for  the  purpose.  It  purported  to  be  an  open 
and  uniform  canal  cargo  policy,  and  remained  in  the 
possession  of  the  defendant,  until  produced  by  it  at 
the  trial,  upon  the  call  of  the  plaintiffs.  It  was  bound 
up  in  book  form,  with  ruled  leaves  of  paper  following, 
upon  which  to  make  a  note  of  statements  of  risks.  It 
provided  that  the  company  should  not  be  liable  for 
damage  to  goods  or  property  on  deck,  unless  by  special 
agreement  in  writing  indorsed  on  the  policy.  But  it 
also  provided  that  it  should  be  lawful  for  the  boats  in- 
sured or  carrying  insured  goods  or  property,  to  load  in 
such  a  manner  as  is  usual  and  customary  for  vessels 
employed  in  such  navigation  to  be  laden  ;  without 
reference  to  any  provisions  on  the  same  subject  by  ma- 
rine law  or  custom  applicable  to  vessels  laden  for  sea- 
voyages  ;  and  that  the  company  would  make  good  and 
satisfy  unto  the  said  insured,  all  such  loss  or  damage 
on  the  said  goods,  wares,  merchandise  and  country 
produce,  so  laden  as  aforesaid^  &c.,  &c. 
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The  risk  in  question  was  entered  in  the  following 
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The  certificate  issued  to  the  plaintiffs  ran  as  fol- 
lows : 

^'$9,000.  *  No.  335. 

CANAL  CARGO  CERTIFICATE. 

Incorporated  1837. 

THE  ST.  LOUIS  INSURANCE  COMPANY, 

OF  ST.    LOUIS,    MO. 

Cash  assets  over  $350,000. 

''  This  certifies  that  Allen  Brothers  insured  under 
and  subject  to  the  conditions  of  open  Policy  No.  387, 
issued  by  the  St.  Louis  Insurance  Company  of  St. 
Louis,  in  the  sum  of  nine  thousand  dollars,  inboard 
cargo  of  boat  W.  8.  Alden. 

''On  paper  $9,000,  at  and  from  Troy,  N.  Y.,  to 
Philadelphia. 

"$  at  and  from  to 

''Loss,  if  any,  payable  to  themselves  or  order  on 
return  of  this  certificate. 

"J.  B.  S.  LEMOINS,  President. 

"JAMES  p.  HOUSEMAN,  Secretary, 

"This  certificate  of  insurance  is  not  valid  unless 
countersigned  by  the  authorized  agent  of  the  company 
at  Troy  N  Y 

"  NEHER  &  C ALDER,  ilf7(Wi<. 

"Troy,  N.  Y.,  October  12,  1876. 

9,000-46—36.00." 
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Opinion  of  the  Conrt,  by  Freedman,  J. 

This  certificate  and  the  policy  are  to  be  construed 
together  and  against  the  defendant.  ''Inboard"  is 
nsed  in  contrast  to  "outboard."  It  does  not  necessa- 
rily  mean  under  deck,  but  seems  to  mean  a  cargo  not 
projecting  over  the  rail  of  the  vessel.  No  evidence  ex- 
planatory of  its  meaning  was  given  or  offered  at  the 
trial.  Under  all  the  circumstances  it  is  therefore  but 
fair  to  hold,  and  especially  as  the  policy  was  general 
and  permitted  any  mode  of  lading  usual  in  canal  navi- 
gation, and  expressly  provided  that  the  rules  appli- 
cable to  ordinary  marine  policies  should  not  apply,  that 
if  the  defendant  intended  by  the  certificate  to  limit  the 
insurance  to  the  cargo  under  deck,  it  should  have  said 
so  in  clear  terms. 

The  paper  was  taken  on  board  the  Alden  at  Troy. 
About  sixty  tons  were  on  deck,  stowed  inside  of  the 
rail  about  six  inches.  It  was  protected  by  tarpaulins 
tied  down  on  both  sides,  and  according  to  the  proof  it* 
was  carefully  laden  in  the  manner  usual  and  customary 
for  vessels  employed  in  the  navigation  in  which  the 
Alden  was  engaged. 

Upon  the  whole  case  the  conclusion  seems  irresistible 
that  the  policy  attached  to  the  goods  which  were  in- 
jured. But  if  any  doubt  could  still  exist,  such  doubt 
has  been  wholly  removed  by  the  further  proof  which 
was  given,  that  the  authorized  agents  of  the  defendant 
at  .Troy  were  informed  how  the  paper  was  laden  and 
secured,  and  that  there  was  a  portion  on  deck ;  that 
they  were  requested  to  come  and  look  at  it,  and  that 
they  said  they  thought  it  was  all  right.  This  being 
an  approval  of  the  mode  of  lading,  in  consequence  of. 
which  the  boat  proceeded  on  her  voyage,  the  defend- 
ant's present  claim  that,  by  reason  of  the  manner  in 
which  the  paper  was  stowed,  the  policy  did  not  attach 
to  the  injured  goods,  is  both  unreasonable  and  unten- 
able. 

As  to  the  question  of  plaintiff's  partnership  it  is 
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suflBcient  to  say  that  the  proof  upon  the  point,  uncon- 
tradicted as  it  stands,  is  sufficient. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 


Sedgwick,  J.,  concurred. 


FREDERICK  A.   POTTS,   Respondent,   v.  ISAAC 
MAYER,   Impleaded,  &q..  Appellant. 

Evidence — Code  of  CivU  Procedure,  §  829. 

When  the  testimony  of  a  deceased  party  to  a  former  action,  given  in 
said  action,  is  read  upon  the  trial  of  a  subsequent  action  by  a  party 
thereto  (Code  Ci/o.  Pro.  §  880),  the  case  does  not  faU  within  the  sav- 
ing clause  to  section  829  of  Code  of  Civil  Procedure.  The  said 
party  to  the  subsequent  action  is  precluded  from  testifying  as  to  the 
matters  contained  in  said  testimony,  so  far  as  specified  in  said  sec- 
tion 829. 

Before  Sedowiok  and  Freeman,  J  J. 

Decided  AprUn,  1880. 

Appeal  from  judgment.  The  facts  appear  in  the 
opinion. 

Ben^.  F.  Carpenter^  attorney,  and  Payson  MerriUj 
of  counsel,  for  appellant. 

Richard  8,  Newcomhe^  attorney,  and  Albert  Car- 
dozOy  of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J. — The  action  was 
brought  against  the  defendant  Isaac  Mayer,  on  a  note 
made  and  indorsed  by  the  firm  of  Hyman  &  Mayer,  of 
which  said  defendant  was  at  the  time  a  member.  It 
was  conceded  on  the  trial  that  the  plaintiff  stands  in 
no  better  position  than  Kohn,  from  whom  the  plaintiff 
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derived  title,  would  have  stood,  if  Kohn  had  brought 
the  action  as  indorser.  But  the  production  by  the 
plaintiff  on  the  trial  of  the  note  indorsed  to  him, 
^ma/cjc/e  established  his  title  to  and  interest  in  the 
note,  and  entitled  him  to  a  recovery  under  the  de- 
cision of  this  court  in  Freeman  v.  Falconer  (45  Super, 
CL  383). 

The  court  therefore  properly  directed  a  verdict,  un- 
less sufficient  evidence  was  given  of  an  affirmative  de- 
fense to  carry  the  case  to  the  jury. 

Upon  this  point  the  defendant,  Mayer,  held  the 
affirmative  of  the  issue,  and  to  prove  the  diversion  of 
the  note  by  Kohn,  he  read  the  testimony  of  his  former 
co-defendant,  Hyman,  as  that  of  a  witness  who'had  died 
since  the  former  trial,  and  the  said  testimony  showed 
not  only  a  diversion,  but  also  that  Hyman  had  paid 
Mayer  value  for  the  note.  The  latter  fact  therefore  neu- 
tralized the  former.  Mayer  then  offered  to  testify  that 
Hyman' 8  testimony  as  to  payment  of  value  was  not  true, 
and  his  testimony  offered  upon  this  point  was  excluded. 
There  was  no  error  in  this  ruling.  It  being  conceded 
that  the  note  had,  with  Mayer's  assent,  been  executed, 
indorsed  and  delivered  by  Hyman,  the  proposed  testi- 
mony was  incompetent  under  section  829  of  the  Code 
of  Civil  Procedure,  which  prescribes  that  a  party  to  an 
action,  or  a  person  interested  in  the  event,  shall  not  be 
examined,  as  a  witness,  in  his  own  behalf  or  interest, 
against  a  person  deriving  his  title  or  interest  from, 
through,  or  under  a  deceased  person  by  assignment  or 
otherwise,  concerning  a  personal  transaction  or-  com- 
munication between  the  witness  and  the  deceased  per- 
son. Nor  did  the  testimony  come  within  the  saving 
clause  of  that  section,  because  Hyman  was  Mayer's 
own  vritness.  •  The  exception  made  by  that  clause 
would  have  applied  only  if  the  i)laintiff,  upon  the  said 
question  of  value,  had  been  examined  in  his  own  behalf, 
or  had  read  the  testimony  of  Hyman  as  part  of  his  case. 
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Appellant's  Points. 

The  defendant  having  failed  in  his  defense,  the  judg- 
ment should  be  affirmed,  with  costs. 
Sedgwick,  J.,  concurred. 


FRANCIS  A.  ROBBINS,  Respondent,  v.  HENRY 

F.  PULTZS,  Appellant. 

Attorney  and  <iient — Evidence. 

In  an  action  brought  by  a  client  against  her  attorney,  to  recover  moneys 
alleged  to  be  wrongfully  detained  by  him,  the  main  fact  at  issue  was 
whether  a  certain  sum  of  money  was  paid  by  her  to  the  attorney  in 
satisfaction  of  his  charges  for  services,  <S:c.,  or  whether  the  said  sum 
was  delivered  to  him  upon  the  understanding  that  part  thereof  was  to 
be  received  in  full  satisfaction  of  his  said  charges,  and  the  remainder 
to  be  used  iu  settling  certain  claims  which  were  (as  alleged  by  the 
client)  falsely  stated  by  said  attorney  to  exist, — Hdd^  error  to  refuse 
to  charge  that  the  jury  might  consider  the  value  of  the  attomey^a 
services,  and  the  disbursements  incurred  by  him  for  said  client,  as 
having  a  bearing  upon  the  probabilities  of  the  case. 

Before  Sedgwick  and  Freedman,  J  J. 

Decided  April  5,  1880. 

Api)eal  from  judgment  and  order  denying  motion 
for  new  trial. 

H.  F.  PuUzSf  appellant,  in  person,  and  Brastus 
NeWy  of  counsel,  among  other  things,  urged : — ^The  re- 
fusal to  charge  that  the  jury  might  consider  the  value 
of  the  services  rendered  by  the  defendant  to  the  plaint- 
iff and  the  amount  of  the  disbursements  in  determin- 
ing whether  defendant  consented  to  accept  $500  in  full 
for  his  services  and  disbursements,  was  clearly  error, 
and  under  the  rule  laid  down  in  Cohen  v.  Kelly  (36 
Super.  OL  42),  a  new  trial  should  be  granted.      In 
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Cornell  v.  Markham  (9  Week.  Dig.  31),  it  was  held 
that  '^  when  the  terms  of  a  contract  are  in  dispate,  the 
valae  of  the  things  about  which  the  contract  is  made 
may  be  shown  as  bearing  upon  the  question  of  proba- 
bilities." See  also,  Kavanah  v.  Wilson  (70  iT.  T.  177 ; 
Jobes  V.  Parsons,  9  Week.  Dig.  11). 

Royal  8.  Crane^  for  respondent. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  to  recover  the  sum  of  $500,  wrongfully  de- 
tained, and  upon  the  trial  the  true  issue  was,  whether 
plain tiflPs  consent  to  a  certain  settlement  between  the 
parties  was  obtained  by  the  defendant  as  her  attorney 
by  the  false  statement  that,  in  addition  to  the  sum  of 
$500  paid  to  Valentine,  which  was  conceded  to  have 
been  paid,  the  further  sum  of  $500  had  to  be  paid  to 
Jackson  as  the  attorney  of  Swift,  and  that  this  left 
only  $500  for  defendant's  services  and  disbursements, 
or  whether  it  was.  obtained  upon  the  understanding 
that  the  defendant  might  retain  $1,000  for  his  services 
and  disbursements.  Upon  this  issue  there  was  a  sharp 
conflict  of  testimony,  and  the  jury  had  a  right  to  look 
at  surrounding  circumstances  inclusive  of  probabilities. 
The  extent  of  the  services  rendered  and  of  the  disburse- 
ments incurred  by  the  defendant  for  the  plaintiff  was 
a  fact  which  had  a  material  bearing  upon  the  question 
of  probabilities,  and  the  jury  should  have  been  in- 
structed, as  defendant  requested,  that  they  might  con- 
sider the  value  of  such  services  and  the  amount  of  such 
disbursements  in  determining  whether  the  defendant 
consented  to  accept  $500  in  full  for  his  services  and 
disbursements  as  claimed  by  the  plaintiff.  They  should 
also  have  been  instructed,  as  defendant  requested,  that 
if  they  found  that  the  amount  agreed  to  be  paid  for 
such  services  and  disbursements  was  $1,000  instead  of 
$500.  the  defendant  was  entitled  to  a  verdict.     In  re- 
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Statement  of  the  Case. 

fusing  these  requests  and  submitting  the  case  to  the 
jury  upon  the  theory  that  the  main  point  was  whether 
or  not  there  had  been  in  point  of  fact  a  payment  of 
$600  to  Jackson  as  the  attorney  of  Swift,  the  learned 
judge  who  presided  at  the  trial  ;rred. 

The  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

Sedgwick,  J.,  concurred. 


ANDREW  J.  ECCLES,   Respondent,   v.   ROBERT 

L.  DARRAGm,  Appellant. 

LiabUity  and  duties  of  contractor  engaged  in  taking  down  building. 

The  principle  which  makes  a  person  interfering  with  the  safety  of  the 
public  highway,  as  such,  and  for  private  ends,  an  insurer  of  the 
safety  of  all  persons  traveling  over  the  same,  who  may  be  injured  in 
consequence  of  said  interference,  without  fault  on  their  part,  cannot 
be  extended  to  the  case  of  a  contractor  engaged  in  taking  dowr  h 
building,  there  being  no  excavation  or  obstruction  in  the  street  by 
reason  of  said  work ;  and  a  person  injured  by  material  falling  from 
said  building  cannot  recover  damages  upon  the  ground  of  such  abso- 
lute liability  on  the  part  of  said  contractor. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  April  5,  1880. 

Appeal  from  judgment  entered  upon  verdict  of 
jury,  and  from  order  denying  motion  for  new  trial 
upon  the  minutes. 

Larned'^  Warren  &  Ethridge^  for  respondent 

Dixon  &  Whitlockj  for  appellant. 
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By  the  Court.— Feeedman,  J.-The  plaintiff  was 
boand  to  establish  that  the  injury  sustained  was  caused 
by  the  negligence  of  the  defendant  as  a  contmctor,  or 
of  his  seiTants,  in  taking  down  the  building  in  ques- 
tion, exclusive  of  any  other  primary  cause.  The  proof, 
showing  the  manner  in  which,  and  the  circumstances 
under  Avhich,  the  plaintiff  was  struck  by  a  piece  of 
brick  in  front  of  the  building,  and  that  defendant's 
servants  were  at  the  time  at  work  in  some  parts  of  the 
building,  was  sufficient  to  carry  the  case  to  the  jury. 
But  it  also  appeared  that  at  the  same  time  two  other 
individuals  were  at  work  as  sub-contractors,  one  in 
taking  down  the4)rown  stone  of  the  front  wall,  and  the 
other  the  woodwork  of  the  building  ;  and  there  was 
evidence  upon  which  the  jury  might  have  found  that  at 
that  particular  time  defendant's  men  were  not  em- 
ployed on  the  front,  but  were  at  work  on  the  side  and 
the  rear  of  the  building.  Under  these  circumstances, 
and  having  pleaded  and  insisted  throughout  upon  an 
absence  of  control  over  the  sub-contractors,  the  defend- 
ant had  a  right  to  have  the  jury  instructed,  as  he  re- 
quested, that  if  the  men  who  caused  the  accident  were 
not  the  servants  of  the  defendant,  but  were  exercising 
an  indei)endent  employment,  and  the  defendant  did 
not  interfere  with  their  work,  he  was  not  liable.  The 
court  refused  so  to  charge,  which  was  error,  and  as  the 
defect  was  not  cured  by  the  charge  as  delivered,  de- 
fendant's exception  to  such  refusal  must  be  sustained, 
provided,  notwithstanding  the  existence  of  the  sub- 
contracts, the  defendant  did  not  incur  an  absolute 
liability  as  principal  contractor  for  a  failure  to  erect 
proper  guards  or  barricades  across  the  sidewalk.  The 
plaintiff  contends  for  such  absolute  liability,  though 
the  jury  were  instructed  otherwise,  and  cites  Creed  v. 
Hartman  (8  Bosw.  123).  Jn  that  case  the  defendant, 
who  had  contracted  with  the  owner  of  lots,  to  build  a 
block  of  houses  thereon,  and  who  had  made  a  sub- 
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contract  with  another  to  make  tjne  necessary  excava- 
tions, was  held  liable  for  an  injury  sustained  by  the 
plaintiff,  who  had  fallen  into  an  excavation  in  the  side- 
walk in  consequence  of  the  negligence  of  the  sub-con- 
tractor, or  his  servants,  in  not  having  the  same  prop- 
erty protected.  The  decision  of  that  case  was  sustained 
by  the  court  of  appeals  (29  N.  Y.  591),  under  the  rule 
laid  down  in  Congreve  v.  Smith  (18  N.  T.  79),-  that, 
'*  persons  who,  without  special  authority,  make  or  con- 
tinue a  covered  excavation  in  a  public  street  or  high- 
way, for  a  private  purpose,  should  be  responsible  for 
all  injuries  to  individuals  resulting  from  the  street  or 
highway  being  thereby  less  safe  foB  its  appropriate 
use,  there  being  no  negligence  by  the  parties  injured." 
This  principle,  which  makes  a  person  interfering  with 
the  safety  of  the  public  highway,  as  such,  and  for  pri- 
vate ends,  an  insurer  of  the  safety  of  all  persons  travel- 
ing over  the  same,  who  may  be  injured  in  consequence 
thereof  without  fault  on  their  part,  cannot  be  ex- 
tended to  cover  the  case  at  bar. 

The  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the: 
event. 

Sedgwick,  J.,  concurred. 


CHARLES  F.  KUEHNEMUNDT,  Respondent,  tr. 
JOHN  H.  HAAR,  et  al..  Impleaded,  &o.,  Ap- 
pellants. 

Partnership — accounting  by — asgignmenty  what  paues  under, — Pleading^ 

It  seems,  that  ad  accounting  may  be  had  for  the  purpose  of  adjusting 
the  accounts  of  a  copartnership,  hs  between  the  pctrtners^  though  the 
complaint  fails  to  show  whether  there  are  outstanding  claims  due  to 
or  from  the  firm,  or  whether  there  is  property  owne4  by  the  firm. 
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In  an  action  for  snch  an  accounting,  where  the  complaint  shows  that 
an  assignment  for  the  benefit  of  creditors  has  been  made  by  the 
firm,  the  complaint  will  be  held  insufficient  on  demurrer.  The  cause 
of  action  for  such  sums  as  may  have  been  withdrawn  in  excess  by 
any  of  the  partners  is  in  the  firm,  and  passes  as  an  asset  by  the 
assignment. 

Before  Ssdgwick  and  Frebdman,  JJ. 

Decided  April  5,  1880. 

Api)eal  from  judgment  and  order  overruling  de- 
murrer to  complaint. 

The  facts  appear  in  the  opinion  of  the  court. 

Jdcoh  A.  OrosSy  for  appellant,  urged : — I.  Assum- 
ing that  the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  it  also  states  facts  which  con- 
stitute a  defense,  consequently  the  whole  complaint 
must  be  considered  together  in  determining  upon 
demurrer  whether  the  complaint  states  a  cause  of 
action  (Calvo  v.  Davies,  73  N.  Y.  211). 

U.  If  it  be  assumed,  in  the  language  of  the  com- 
plaint, "  that  each  of  said  partners  drew  out  of  said 
^rm's  account  large  sums  of  money  in  excess  of  the 
amount  drawn  by  plaintiff, "  it  does  not  follow  that 
the  plaintiff  is  entitled  to  any  relief  ;  because, — 1.  By 
the  terms  of  the  agreement,  as  stated  by  plaintiff,  de- 
fendant Haar  was  entitled  to  ten  per  cent,  more  of 
the  gross  amount  of  the  profits  than  the  plaintiff,  and 
no  cause  of  action  would  arise  unless  that  sum  had 
been  exceeded.  2.  The  cause  of  action  for  any  sum 
withdrawn  by  a  partner  in  excess  of  his  share  of  the 
profits  was  in  the  firm,  and  passed  by  the  general 
assignment  to  their  assignee  as  an  asset,  and  he  alone 
can  maintain  an  action  for  its  recovery  (Busby  d. 
€henault,  13  B.  Monr.  554). 

III.  Until  the  firm  debts  are  discharged  in  full  the 
plaintiff  is  liable  in  solido  to  the  creditors  of  the  firm 
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to  the  full  amount  of  their  claims,  and  this  liability 
can  be  enforced  by  the  assignee,  who  is  for  this  purpose 
the  trustee  of  the  creditors. 

IV.  The  proceedings  of  the  assignee,  as  well  as  his 
powers  and  duties,  are  regulated  by  statute  {Laws 
1877,  c.  446).  The  jurisdiction  to  compel  an  account, 
or  the  performance  of  any  other  duty,  is  exclusively 
vested  in  the  court  of  common  pleas  (§§  12-24),  and 
until  the  proceedings  under  the  assignment  have  been 
terminated,  the  claims  of  the  partners  arising  out  of 
the  partnership  are  either  suspended  of  vested  abso- 
lutely in  the' assignee,  subject  to  the  execution  of  his 
trust. 

V.  The  partnership  was  dissolved  immediately  upon 
the  declaration  of  the  insolvency  {Story  on  Partner- 
ship, §  314;  CoUyer  on  Id.  b.  4,  c.  1,  583-^90,  2 
ed.  ;  Griswold  v,  Waddington,  15  Johns.  82  ;  Mar- 
quard  v.  Manuf.  Co.,  17  Johns.  Ch.  535  ;  Exp.  Smith, 
6  Yes.  295  ;  Barker  v.  (Joodair,  11  \es.  7&-«3). 

VI.  Courts  of  equity  will  not  interfere  to  settle  ac- 
counts and  set  right  any  alleged  balance  between  the 
partners,  but  will  await  the  regular  winding  up  of  the 
partnership  concern  under  the  insolvency  proceedings 
(Kichardson  n.  Bank  of  England,  4  Maud  &  Craig., 
15(5,  172,  173;  Browne?.  Litton,  IP.  WiU.  224;  Story 
on  Fart.  §  229,  subd.  1).  The  individual  claim  of  a 
partner  against  the  partnership  is  subordinate  to,  and 
interior  to  the  claims  of  the  creditors  of  the  tirm  (Kirby 
i?.  ISchoonmaker,  3  Barh.  Ch.  46  ;  1  Story  Eq.  §§  676, 
676 ;  Exp.  Kuffin,  6  Yes.  119-126 ;  Exp.  Williams,  11 
Id.  3,  5).  Tne  cases  which  hold  that  after  the  dissolu- 
tion of  a  firm  an  action  for  an  accounting  may  still  be 
maintained  by  one  partner  against  the  other,  are  not 
in  conHict  with  these  views.  Such  an  action  can  only 
be  maintained  by  the  party  in  whom  the  cause  of 
action  is  vested.  In  the  case  before  the  court  it  affirm- 
atively appears,  by  the  allegation  of  the  plaintiff,  that 
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that  cause  of  action  has  been  transferred  by  him,  and 
it  follows  that  he  has  no  more  right  to  bring  this  action 
than  a  mere  stranger  would  have. 

VII.  The  rule  of  equity,  that  partnership  property 
18  to  be  first  applied  to  the  payment  of  partnership 
debts,  and  the  individual  property  to  the  payment  of 
individual  debts,  has  no  application  in  this  case,  be- 
cause: 1.  That  rule  exists  for  the  benefit  of  the  cred-  * 
itors,  and  can  be  invoked  only  by  them.  2.  It  does 
not  appear  that  there  are  any  individual  creditors  as 
distinguished  ^from  partnership  creditors.  3.  Until 
the  firm  creditors  are  satisfied,  the  claim  against  the 
partners  for  overdrafts  is,  as  we  have  seen,  a  firm 
asset. 

John  L.  Logan^  attorney,  and  O,  M.  Bayne^  of 
counsel,  for  respondent,  urged: — I.  The  facts  stated 
constitute  a  cause  of  action  (Luddington  v,  Taft,  10 
Barb.  447). 

II.  An  accounting  may  be  had  after  a  general  as- 
signment under  the  insolvent  laws,  to  determine  the 
equities  between  the  partners  ;  non  constat  that  there 
will  not  be  a  surplus  after  the  payment  of  all  debts  ; 
at  any  rate  one  partner  would  be  entitled  to  a  personal 
judgment  against  the  others  for  any  amount  which 
might  be  found  due  hi'm,  even  if  there  was  no  surplus. 
This  was  an  assignment  of  the  partnership  assets,  and  if 
one  partner  paid  more  towards  the  partnership  debts 
than  the  other,  he  would  be  entitled  to  recover  this 
amount  from  his  copartners.  In  any  case,  the  proper 
remedy  here  would  be  by  answer  setting  forth  that 
plaintiff  is  not  the  proper  person  to  bring  this  action, 
as  he  has  assigned  his  interest  therein.  An  assign- 
ment is  of  itself  a  dissolution,  and  entitles  either  part- 
ner to  an  accounting.  This  principle  is  fairly  deduced 
fn)m  the  cases  cited  under  this  head  {Colly er  Partn.^  6 
ed.  442 ;  Marquand  v.  N.  Y.  Man.  Co.,  VJ  Johns.  Ch. 
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625 ;  Nendecker  «..  Kohlburg,  3  Daly^  407 ;  Butler  t?. 
Ballard,  11  J.  &  8.  191  ;  McKelvey's  Appeal,  72  Penn. 
8t  409  ;  Eden  v.  Williams,  36  III  252). 

By  the  Court.— Preedman,  J. — This  is  an  action 
between  partners  for  an  accounting  within  certain  limits, 
and  the  ground  of  the  demurrer  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  complaint  sets  up  a  partnership,  its  disso- 
lution by  consent,  that  each  of  the  defendants  during 
the  existence  of  the  partnership  drew  out  large  sums 
of  money  in  excess  of  the  amount  drawn  by  the  plaint- 
iff, and  that  no  accounting  has  been  had,  and  judg- 
ment is  demanded  that  such  partnership  be  declared 
dissolved,  pursuant  to  said  consent,  and  an  account 
taken  of  all  the  said  partnership  dealings  and  trans- 
actions from  the  commencement  of  the  partnership, 
and  of  the  moneys  received  and  paid  by  the  partners 
respectively,  and  that  the  said  accounts  be  adjusted,  as 
between  said  partnei^s^  and  the  balance  due  each  as 
from  the  other  be  declared,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just  and  proper. 

If  this  were  all,  the  complaint  might  be  sustained 
under  the  rule  laid  down  in  Luddington  v.  Taft  (10 
Barb,  447),  though  it  fails  to  show  whether  or  not  there 
are  outstanding  accounts  or  demands  due  to  or  from 
the  firm,  or  property  owned  by  the  linn. 

But  the  complaint  further  alleges  that  the  dissolution 
by  consent  took  place  in  consequence  of  the  insolvency 
of  the  Arm,  and  that  thereupon  all  the  partners  duly 
executed  and  delivered  an  assignment  of  all  their  part- 
nership property  and  assets  to  one  Frederick  Meyer, 
under  the  insolvent  laws  of  this  State,  for  the  benefit 
of  their  creditors,  which  said  assignment  was  duly 
filed,  and  that  said  Meyer  has  duly  qualified  as  such 
assignee,  and  entered  upon  the  performance  of  his  duty 
as  such. 
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The  complaint  therefore  not  only  states  a  canse  of 
action,  bnt  also  facts  snfficient  to  constitnte  a  defense 
thereto,  and  the  whole  complaint  mast  be  considered 
together  in  determining  its  sufficiency  upon  demurrer 
<Calvo  V,  Davies,  73  N,  Y.  211).  Upon  all  the  facts 
pleaded,  the  court  will  not  interfere  to  settle  accounts 
within  the  narrow  limits  prayed  for,  but  will  await  the 
regular  winding  up  of  the  affairs  of  the  partnei'ship 
under  the  insolvency  proceedings. 

In  Richardson  v.  Bank  of  England  (4  Myl.  &  O. 
165,  172),  Lord  CorrENHAM  said  that  nothing  is  more 
tsettled  than  that,  even  after  the  determination  of  the 
partnership  and  before  the  settlement  of  the  account, 
and  before  the  payment  of  the  joint  debts,  or  the  reali- 
zation of  the  partnership  estate,  'iwhat  may  have  been 
advanced  by  one  partner,  or  received  by  another,  can 
only  constitute  items  in  the  account.  There  may  be 
losses,  the  particular  partner's  share  of  which  may  be 
more  than  sufficient  to  exhaust  what  he  has  advanced, 
or  profits  more  than  equal  to  what  the  other  has  re- 
ceived ;  and  until  the  amount  of  such  profit  and  loss 
be  ascertained  by  the  winding  up  of  the  partnership 
affairs,  neither  party  has  any  remedy  against,  or  lia- 
bility to,  the  other,  for  payment  from  one  to  the  other 
of  what  may  have  been  advanced  or  received." 

The  cause  of  action  for  the  sums  alleged  to  have 
been  withdrawn  by  the  defendants  in  excess,  was  in 
the  firm  at  the  time  of  its  dissolution  and  of  the  assign- 
ment, and  it  passed  by  the  general  assignment  to  the 
assignee  as  an  asset.  He  alone  can  maintain  an  action 
thereon,  and  his  proceedings  as  well  as  his  powers  and 
duties  are  regulated  by  statute. 

The  judgment  and  order  appealed  from  should  be 
reversed  with  costs,  and  an  order  entered  sustaining 
the  demurrer,  with  costs. 

Sedgwick,  J.,  concurred. 
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ISAAC  L.  EGBERT,  Respondent,  v.  OWEN  O'CON- 
NOR, Appellant. 

Right  of  appeal — waiver  of. — Order  of  reference. 

The  defendant  appealed  from  an  order  referring  the  issues  in  the  action 
for  trial,  and  thereafter  applied  for  leave  to  serve  an  amended  an- 
swer,  which  was  granted  upon  condition  that  tiie  order  of  reference 
stand,  and  that  the  issues  made  by  the  amended  answer  be  tried 
thereunder.  Thereupon  defendant  duly  entered  an  order  in  com- 
pliance with  said  conditions,  served  an  amended  answer,  and  pro- 
ceeded with  the  reference.  Held^  that  he  thereby  waived  his  right 
of  appeal  from  the  order  of  reference. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  April  5,  1880. 

Motion  to  dismiss  appeal. 

The  action  was  brought  by  plaintiff  on  contract  to 
recover  for  services,  disbursements,  &c.,  as  an  attorney 
and  counselor.  The  answer  set  up  a  general  denial 
and  counter-clai^p.  The  reply  denied  the  counter- 
claim. On  plaintiff's  motion,  in  which  it  appears  that 
the  trial  would  involve  the  examination  of  a  long 
account,  the  plaintiff's  bill  of  items,  containing  up- 
wards of  sixty  items,  and  the  defendant's  eight  items, 
the  court  at  special  term  granted  an  order  referring  the 
issues  to  Hon.  James  M.  Smith,  to  hear,  try  and  de- 
termine, which  order  was  entered  October  25,  1879. 
On  the  same  day  defendant  appealed  to  the  general 
term  from  said  order.  On  November  13,  1879,  the 
defendant  moved,  at  special  term,  for  leave  to  serve  an 
amended  answer,  and  on  such  motion  entered  an  order 
allowing  defendant  to  serve  an  amended  answer  upon 
the  condition,  among  others,  ^^  that  the  order  of  refer- 
ence entered  in  said  action  at  a  special  term  of  this 
court,  on  October  26, 1879,  referring  the  same  to  James 
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M.  Smith  to  hear  and  determine,  be  allowed  to  stand, 
and  that  the  issues  raised  by  said  amended  answer,  or 
by  any  reply  thereto,  be  tried  and  determined  by  the 
said  referee."  On  November  17,  1879,  served  an 
amended  answer,  to  which  amended  answer  plaintiff 
served  a  reply,  November  19,  1879.  Upon  the  issues 
made  by  the  amended  pleadings,  the  defendant  has 
voluntarily  proceeded  to  trial  before  the  referee. 

Isaac  L.  EgberL  attorney  and  respondent,  in  per- 
son. 

Wilson  &  Hilliery  for  appellant. 

Per  Curiam. — The  motion  to  dismiss  the  appeal 
must  be  granted,  with  costs.  The  acceptance  of  the 
order  appealed  from,  and  a  compliance  with  all  of  its 
conditions,  by  the  defendant,  is  a  waiver  of  all  right  of 
appeal. 


JOHN  CURRY,  Appellant,  v.  ANDERSON  FOW- 
LER, Impleaded  with  WILLIAM  (J.  McCOR- 
MACK  ET  AL.,  Respondents. 

Pa/rtnenkip — what  eanttitrites  <u  to  third  parties. 

The  defendants,  Fowler  and  McOormack,  entered  into  an  agreement 
by  which  Fowler  was  to  lend  or  advance  totheMcCormacks$50,000, 
upon  certain  real  estate,  said  sum  to  be  used  by  them  in  building 
certain  houses  thereon.  For  this  loan  they  were  to  pay  Fowler  in- 
terest and  one-half  of  the  profits  of  the  houses,  when  sold,  which  it 
WHS  stipulated  should  not  be  less  than  $12,500  ;  the  whole  loan,  in- 
terest, and  profits  to  be  secured  by  bond  and  mortgiige  on  the 
premises,  Fowler  to  take  new  second  mortgages  for  his  loan  aad 
profits,  whenever  the  McOormabks  should  be  ready  to  obtain  a  prior 
loan  on  the  premises,  such  new  mortgages  to  be  paid  off  when  the 
houses  were  sold. 
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It  appeared  that  tho  agreement  was  carried  out,  and  all  the  mortgages 
called  for  by  the  agreement  given,  and  that  when  Fowler  was  ad- 
vised that  the  mortgages  for  $62,500  were  tainted  with  usury,  he 
throw  off  tho  $12,500,  and  took  new  mortgages  for  $50,000. 

Hdd^  that  the  agreement  established  the  relation  of  lender  and  bor- 
rower between  Fowler  and  the  McCormacks,  and  that  the  share  of 
profits  to  be  received  by  the  former  was  merely  a  mode  of  compen- 
sating him  for  the  use  of  his  money,  and  did  not  make  him  a  part- 
ner, even  as  to  third  parties.* 

Before  Sedowick,  Speir  and  Pheedman,  JJ. 

Decided  May  8,  1880. 

Appeal  from  order  dismissing  complaint,  and  from 
judgment  entered  thereon.  , 

The  action  is  brought  for  goods  sold  and  delivered 
to,  and  for  work,  labor  and  services  rendered  for  the 
firm  of  W.  G.  &  J.  E.  McCormack,  of  which  firm  it  is 
alleged  the  defendant  Fowler  was  a  partner,  by  virtue 
of  an  agreement  annexed  to  the  complaint. 

The  answer  denies  the  partnership,  and  sets  up 
special  defenses. 

The  court  dismissed  the  complaint  on  the  ground 
that  defendant  Fowler  was  not  a  partner  with  the 
McCormicks. 

The  facts  appear  in  the  opinion  of  the  court. 


Thoiaas  <fe  Wilder^  attorneys,  and  Henry  S.  San- 
ford  and  Abner  C,  Thomas^  of  counsel,  for  appellants, 
among  other  things,  urged : — Such  agreements  have 
repeatedly  been  held  to  constitute  partnerships  (Leg- 
gett  V.  Hyde,  5«  N.  Y.  272;  Ontario  Bank  ».  Hen- 
nessey, 48  Id.  545  ;  Manhattan  Brass  &  Mfg.  Co.  c. 
Sears,  45  Id.  797 ;  Fitch  v.  Hall,  16  Hoio.  Pr.  175  ; 
Cushman  v.  Bailey,  1  Hill^  526 ;  Haas  o.  Roat,  16  Hwn^ 
626).     If  such  a  contract  can  be  made  as  that  alleged 

*  See  Richardson  v.  Hughitt  (76  K  T.  55) ;  also  Eager  v.  Crawford 
(Id.  97). 
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in  the  complaint,  and  if  all  responsibility  for  losses  can 
be  evaded  while  a  half  interest  in  profits  can  be  se- 
cnred,  all  of  the  careful  provisions  of  our  statute  re- 
lating to  limited  partnerships  can  be '  evaded  and 
ignored  (1  £Jd.  St.  716,  et  seq.). 

Martin  &  Smithy  attorneys,  and  A.  P.  Whitehead^ 
of  counsel,  for  respondent,  among  other  things,  urged  : 
— Shch  a  transaction  does  not  constitute  the  lender  a 
partner  (Fitch  v.  Hall,  25  Barb.  16  ;  Burckle  v.  Echart, 
1  Dm.  387;  affd  3  Comst.  132  ;  Vanderburgh  v.  Hall, 
20  Wend.  70 ;  Lamb  v.  Grover,  47  Barb.  317 ;  Turner 
V.  Bissell,  14  Pick.  192  ;  Denny  v.  Cabot,  6  Mete.  82 ; 
Loomis  V.  Marshall,  12  Comst.  69  ;  Rice  v.  Austin,  17 
Mass.  197 ;  Gtellop  v.  Newman,  7  Pick.  282  ;  Heimstreet 
T.  Howland,  5  Den.  68 ;  Smith  v,  Wright,  5  Sandf.  173  ; 
Munch  V.  Gadon,  20  N.  Y.  93 ;  Wheatcrof  t  v.  Hickman,  • 
9  C.  B.  N.  S.  47,  68,  92  ;  lintner  v.  Milliken,  47  III. 
178  ;  Smith  v.  Vandenburgh,  40  Id.  34.  See  also  note 
to  Waugh  D.  Carver,  7  Smith  L.  C.  Am.  ed.  1308,  and 
cases  there  cited). 

By  the  Court.— Speir,  J. — The  question  to  be 
determined  is  whether  the  defendent  Fowler  had  such 
an  interest  in  the  profits  of  the  business  of  the  firm  of 
W.  G.  &  J.  E.  McCormack  as  to  render  him  liable 
jointly  with  them  as  a  partner  to  third  parties.  The 
facts  in  the  case  are  uncontradicted. 

The  agreement  in  substance  is  that  the  defendant 
Fowler  should  lend  or  advance  to  W.  G.  &  J.  E.  Mc- 
Cormack $50,000,  upon  certain  real  estate,  l;o  be  used 
by  them  in  building  certain  houses  on  that  real  estate  ; 
the  McCormacks  were  to  pay  for  this  loan,  interest, 
and  one-half  of  the  .profits  of  the  houses  when  sold, 
which  should  not  be  less  than  $12,600.  The  whole 
loan,  interest  and  profits,  to  be  secured  by  bond  and 
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mortgage  on  the  premises  ;  Fowler  to  take  new  second 
mortgages  for  his  loan  and  profits,  whenever  the  Mc- 
Cormacks  should  be  able  to  obtain  a  prior  loan  on  the 
premises,  and  the  new  mortgages  to  be  paid  oflE  when 
the  houses  were  sold. 

It  appears  that  the  agreement  was  carried  out  as 
contemplated  by  the  parties  and  the  mortgages 
called  for  by  the  agreement  were  all  given.  But  the 
stipulated  sum  below  which  the  profits  should  not  tall, 
$12,600,  was  included  with  the  $50,000  loaned  to  the 
McCormacks  on  the  bond,  which  raised  the  second 
mortgages  to  $62,600.  Fowler  was  advised  that  the 
mortgages  for  this  latter  sum  were  tainted  with  usury, 
and  he  deducted  the  $12,600  and  took  new  mortgages 
for  $50,000. 

We  are  of  the  opinion  that  the  true  construction  of 
the  instrument  is,  that  it  was  a  contract  between  the 
lender  and  the  borrower,  in  which  provision  was  mu- 
tually made  that  as  to  the  profits  it  was  merely  a  mode 
of  providing  a  compensation  to  Fowler  for  the  use  of  the 
money  he  had  advanced,  and  that  Fowler  was  entitled 
to  receive  a  share  of  the. profits,  not  as  a  partner,  but 
on  account  of  the  advance  of  the  money  he  had  made 
to  the  firm  of  W.  G.  &  J.  E.  McCormack.  The  lender 
was  to  receive  seven  per  cent,  and  one-half  of  the 
profits,  and  the  money  was  secured  by  a  mortgage  of 
lands,  and  the  money  and  interest  were  to  be  repaid  in 
any  event. 

It  is  urged  by  the  learned  counsel  for  the  appellant 
that  as  the  defendant  had  stipulated  under  the  agree- 
ment for  one-half  of  the  profits,  besides  interest,  he  is 
liable  as  a  partner  for  the  losses.  This  would  be  so 
unquestionably,  had  the  defendant  stipulated  for  aa 
interest  in  the  profits  of  the  business,  as  piofits,  and 
not  as  a  means  of  compensation  for  the  loan.  The 
money  in  this  case  was  advanced  by  Fowler  as  a  loan 
to  the  firm,  and  not  as  the  profits  of  a  partner.    It 
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did  not  coDstitate  a  portion  of  the  capital  of  the  firm 
so  as  to  confer  the  privileges  or  impose  the  liabilities 
incident  to  a  partnership  unless  it  confers  some  right 
or  ownership  in  the  partnership  or  the  business  in 
which  it  is  engaged  (Norman  v.  Bean,  \  Foster^  93; 
Loomis  V.  Marshall,  12  Conn.  69).  There  are  no  words 
in  the  agreement  which  authorize  the  parties  here  to 
act  for  each  other,  nor  can  any  such  intention  be  in- 
feiTed  from  its  terms.  A  partnership  is  a  mutual 
agency  and  involves  the  existence  of  a  joint  ownership 
or  interest  which  is  to  be  managed  for  the  common 
benefit.  There  may  be  a  participation  in  profits,  yet 
no  partnership  even  as  to  third  persons.  The  real  test 
of  the  liability  of  a  jjerson  to  third  parties,  as  a 
partner,  is  whether  or  not  the  other  person  or  persons 
conducting  the  business  were  his  agents  to  carry  it  on 
(Waugh  V.  Carver,  note,  SmitJt  N.  O.  1299,  7  Am.  ed.). 
It  is  not  claimed  that  the  defendant.  Fowler,  became 
the  agent  of  the  McCormacks  under  the  agreement  or 
otherwise.  It  is  true,  authority  may  be  implied  where 
the  agreement  contemplates  the  creation  of  a  joint  own- 
ership or  interest,  to  be  mutually  managed  ;  and  if  the 
business  be  so  conducted,  the  parties  thereto  become 
liable  as  partners  to  third  parties.  But  if  the  relation 
into  which  they  enter  is  merely  one  of  contract,  and 
does  not  result  in  a  joint  interest  or  ownership,  the 
partnership  is  not  established.  A  loan  by  a  banker  to 
a  manufacturer,  on  the  terms  of  receiving  one-third  of 
the  profits  instead  of  interest  has  been  said  to  be  within 
the  principle  (Smith  v.  Vandenburgh,  40  III.  34 ;  Lint- 
ner  v.  Milliken,  47  Id.  178). 

The  several  other  special  defenses  urged  and  argued 
at  length  do  not  require  our  attention. 

The  judgment  must  be  afiirmed,  with  costs. 

Sedgwick  and  Fbeedman,  JJ.,  concurred. 
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SHEPHERD    F.    KNAPP,   as  Receiver,  &c.,  Re- 
spondent, V,  WALTER  ROCHE,  Appellant. 

Motion  to  compel  successful  party  on  appeal  to  perfect  judgment. 

"When  judgment  of  affirmance  is  rendered  by  the  general  term,  it  is 
the  duty  of  the  respondent  to  prepare  and  file  a  proper  judgment- 
roll,  based  upon  the  said  decision,  and  the  ap^xillant  has  a  right  to 
insist  upon  the  performance  of  that  duty.  This  is  so,  though  the 
appellant  has  failed  to  file  the  printed  case  and  exceptions  as  settled, 
under  rule  85,  the  point  not  having  been  raised  at  the  argument 
of  *he  appeal,  and  the  proposed  case,  proposed  amendments  and  set- 
tlement of  tne  judge  having  been  filed. 

Before  Speir  and  Freedman,  JJ. 

Decided  May  8,  1880. 

Appeal  from  order  denying  appellant's  motion  to 
require  respondent  to  perfect  judgment  pursuant  to  a 
decision  made  by  the  general  term  in  his  favor.  The 
facts  sufficiently  appear  in  the  opinion. 

Jo7i7i  T.  McOowaUy  attorney,  and  Lvther  R. 
Marshy  of  counsel,  for  appellant,  urged  : — I.  Th^  j^dge 
who  tried  the  cause  was  dead,  and  his  certificate  could 
not  be  procured.  The  proposed  case  and  amendments, 
as  settled  by  the  judge  who  tried  the  cause,  were  on 
file  in  the  office  of  the  clerk  of  this  court.  The  case 
and  exceptions,  as  settled  by  the  judge  "who  tried 
the  cause,"  were  printed  and  served  upon  the  attorneys 
for  the  respondent,  and  the  appeal  from  the  judgment, 
and  the  order  denying  the  motion  for  a  new  trial,  was 
argued  at  general  term,  upon  the  printed  case  and  ex- 
ceptionsL  so  served.  The  court  and  the  counsel  for  the 
respondent  waived  the  certificate,  as  well  as  the  filing 
of  the  printed  case. 

II.  The  printed  case  and  exceptions  served  upon  the 
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attorneys  for  the  respondent  and  submitted  to  the 
conrt  npon  the  argument,  are  '*  the  papers  upon  which 
the  appeal  was  heard,"  referred  to  in  section  1,364. 

III.  The  clerk  before  entering  judgment  is  entitled 
to  insist  on  the  jjayment  of  the  fee  for  such  service, 
which  is  chargeable  to  the  party  in  whose  favor 
judgment  is  entered  (Burnett  v,  Westfall,  15  Sow.  Pr. 
430).  It  is  the  duty  of  the  respondent  to  prepare  and 
lile  the  judgment  roll  on  the  decision  of  the  general 
term.  The  appellant  is  entitled  to  have  the  success- 
ful party  enter  judgment  upon  the  decision  (Purdy 
V.  Peters,  15  Abb.  Pr.  160 ;  Lentilhon  v.  Mayor,  3 
Sandf.  723).  Three  printed  copies  of  the  appeal 
papers  were  served  on  respondent  eight  days  before 
the  commencement  of  term,  under  rule  Al.  This  rule 
enables  the  adverse  party  to  see  that  the  case  and  pa- 
I)ers  on  appeal  are  properly  printed,  and  in  case  of  af- 
firmance of  the  judgment  or  order  appealed  from,  en- 
ables him  to  perfect  his  judgment  by  annexing  the 
judgment  ''  to  the  papers  on  which  the  appeal  was 
heard."  The  affidavit  on  the  part  of  the  appellant,  and 
the  certificate  of  the  clerk,  shows  that  no  judgment  roll 
has  been  filed,  consequently  section  1,236  has  not  been 
complied  with,  which  requires  the  entry  of  every  final 
judgment  in  the  judgment  book.  In  Schenectady 
Plank  Road  Co.  v.  Thatcher  (6  ffow.  227),  it  was 
held  that  the  decision  of  the  court  in  writing,  when 
filed,  is  not  the  entry  of  judgment ;  but  that  in  such  a 
case,  as  in  all  others,  the  judgment  must  be  entered  in 
the'  judgment  book,  and  that  until  judgment  is  thus 
entered  the  clerk  is  not  authorized  to  make  up  the 
judgment  roll.  The  judgment  roll  on  the  aflSrmance  of 
the  judgment  as  modified,  should  consist  of  the  judg- 
ment roll  filed  in  June,  1874  (prior  to  the  settlement  of 
the  case  and  amendments),  the  notice  of  appeal  from 
the  judgment  and  order  denying  the  motion  for  a  new 
trial,  the  case  and  exceptions  as  settled,  the  order  of 
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the  general  term  affirming  the  judgment  as  modified, 
and  a  postea.  All  these  papers,  with  the  exception  of 
rhe  order  of  the  general  term  and  the  postea,  are  em- 
bodied in  .the  printed  case  and  exceptions  upon  which 
the  appeal  was  heard,  and  on  which  the  general  term 
acted  in  making  and  rendering  its  decision. 

Develin, '  Miller  &  TruUy  attorneys,  and  John  E, 
DeveliTiy  of  counsel,  for  respondent,  urged : — I.  The 
judgment  was  perfected  and  the  judgment  roll  filed  on 
May  14,  1878,  so  far  as  the  respondent  was  called  upon 
to  perfect  and  file  them  by  the  rules  and  practice  of  the 
court,  (a)  The  order  of  the  general  term  signed  by 
the  presiding  judge  is  the  judgment  of  the  court.  No 
costs  were  given,  and  hence  no  postea  was  necessary. 
(6)  Where  judgment  of  affirmance  is  rendered  upon 
appeal,  the  judgment  roll  consists  of.  a  copy  of  the 
judgment,  annexed  to  the  paper  on  which  the  appeal 
was  heard  {Code  Civ.  Pro.  §  1,354).  '*The  papers"  on 
which  the  appeal  was  heard  in  this  action  were  the 
case  on  appeal  as  settled,  which  it  was  the  duty 
of  the  defendant  appellant  to  have  filed  {Code,  § 
1,358 ;  Gen.  Rule,  35),  and  the  notice  of  appeal  which 
he  did  file.  The  judgment  of  the  general  term  was 
filed  December  24,  1878,  by  the  respondent.  The  only 
other  act  necessary  to  complete  the  technical  judg- 
ment roll  under  §.  1,354,  was  to  be  performed  by  the 
clerk  pursuant  to  §  1,238.  This  section  declares  that 
the  "judgment  roll"  must  be  prepared  and  furnished 
to  the  clerk  by  the  attorney  for  the  party,  at  whose 
instance  the  final  judgment  is  entered,  except  that  the 
clerk  must  attach  thereto  the  necessary  original  papers 
on  file  ;  but  the  clerk  may  at  his  option  makeup  the  en- 
tire judgment  roll,  (c)  ''The  judgment  roll,"  intend- 
ed by  this  section  "  to  be  prepared  and  furnished  to 
the  clerk,"  consists,  so  far  as  this  suit  and  appeal  are 
concerned,  simply  of  the  judgment  of  affirmance.    The 
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case  as  settled  must  be  filed  by  the  appellant  (Rule  35): 
a  copy  will  not  do.  The  original  papers  to  be  annexed 
under  this*  section  to  the  judgment  roll  ('*  to  be  pre- 
pai^ed  and  furnished  to  the  clerk")  are  then  the  case  as 
settled  and  the  notice  of  appeal.  The  case  was  in  the 
custody  and  control  of  the  appellant  and  the  respondent 
could  not  be  called  upon  to  file  it ;  not  having,  he  could 
not  file  it.  {d)  The  requisite  papers  being  thus  pre- 
sumably in  the  hands  of  the  clerk  he  ''must,"  in  ac- 
cordance with  section  1,237,  immediately  file  the  judg- 
ment-roll. The  mere  fact  that  they  are  not  bound  up 
in  a  bundle  by  him  does  not  deprive  them  of  their 
character  of  a  judgment  roll. 

Per  Curl^m. — Section  1,354  of  the  Code  provides 
that  when  judgment  of  aflSrmance  is  rendered  upon  the 
appeal,  the  judgment  roll  consists  of  a  copy  of  the 
judgment  annexed  to  the  papers  upon  which  the  appeal 
was  heard.  The  papers  upon  which  the  af)peal  was 
heard  and  determined  were  the  printed  case  and  excep- 
tions. Section  1,238  states  that  the  judgment  roll 
must  be  prepared  and  furnished  to  the  clerk  by  the  at- 
torney for  the  party  at  whose  instance  the  final  judg- 
ment is  entered ;  except  that  the  clerk  must  attach 
thereto  the  necessary  original  papers  on  file.  But  the 
clerk  may,  at  his  option,  make  up  the  entire  judgment 
roll. 

It  was  therefore  the  duty  of  the  respondent  to  pre- 
[xire  and  file  a  proper  judgment  roll,  based  on  the  decis- 
ion of  the  general  term,  by  which  the  judgment  ap- 
pealed from  was  affirmed  on  certain  conditions,  and  the 
appellant  has  a  right  to  insist  upon  the  performance  of 
that  duty  (Lentilhon  v.  Mayor,  &c.,  3  Sandf.  721  ; 
Rust  V.  Hauselt,  69  JUT.  T.  485).  The  affidavit  of  the 
appellant  and  the  certificate  ot  the  clerk  show  that  this 
has  not  been  done,  so  that  section  1,238  has  not  been 
<K)mplied  with. 
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It  is  claimed,  however,  that  although  the  case,  aa 
originally  proposed  by  the  appellant,  -the  amendments 
proposed  thereto  by  the  respondent,  and  the  settle- 
ment made  by  the  judge  who  tried  the  cause,  together 
with  the  notice  of  appeal,  were  properly  tiled,  the  mo- 
tion was  properly  denied  because  the  appellant  failed, 
before  the  hearing  of  the  appeal,  to  file  a  copy  of  the 
printed  case  and  exceptions  as  settled.  True,  this 
should  have  been  done,  and  on  the  argument  the  certi- 
ficate of  the  clerk  should  have  been  produced,  showing^ 
that  it  was  done,  and  if  the  respondent  had  called  the 
attention  of  the  general  term  to  the  appellant's  omis- 
sion in  that  respect,  the  court  would  have  enforced  the 
rule.  But  the  omission  constituted  only  an  irregular- 
ity, and  both  parties  having  invoked  the  action  of  the 
court  as  though  all  preliminaries  had  been  fully  com- 
plied with,  and  the  court  having  thereupon  determined 
the  appeal  on  that  assumption  and  upon  the  number  of 
printed  cdpies  handed  up  as  required  by  the  rules,  the 
respondent  cannot  now  be  permitted  to  defeat  the  ap- 
pellant's right  of  review  In  the  court  of  appeals  by  de- 
clining to  perfect  a  judgment  pursuant  to  the  decisioa 
procured- 

The  order  appealed  from  should  be  reversed,  with 
costs,  and  an  order  granted  requiring  the  respondent  ta 
enter  judgment  upon  the  decision  made  by  the  general 
term,  and  to  tile  a  judgment  roll ;  and  providing  that  in 
doing  so,  he  may  tile  one  of  the  printed  copies  sub- 
mitted on  the  argument  and  now  in  the  hands  of  the 
clerk  of  the  general  term  of  this  court,  Jis  the  printed 
case  and  exceptions ;  and  further  providing  that  in  case 
of  the  respondent's  failure  to  comply  with  said  order 
within  twenty  days,  the  appellant,  after  the  expiration 
of  said  twenty  days,  may  enter  judgment  and  prepare 
the  judgment  roll. 


r 


BRODAK  «.  LORD.  205 


dtatement  of  the  Case. 


MARGARET  M.  BRODAR,  Appellant,  v.  GEORGE 
W.  T.  LORD  ET  AL.,  Respondents. 

Former  rseovery^action  to  recover  instaUment  on  oontrnct-^-^hen  har  to 

action  for  breach. 

Plaintiff  having  been  \vrongfully  discharged  from  defendant's  employ- 
ment, brought  action  to  recover  certain  installments  of  her  wages, 
being  all  that  she  would  have  been  entitled  to  under  the  contract  at 
the  time  the  action  was  brought.  The  complaint  was  in  form  for 
wages,  but  it  appeared  upon  the  face  thereof  that  no  services  were 
rendered  after  plaintifTs  disciiarge.  Judgment  was  taken  by  de- 
fault, and  was  paid  in  full  by  defendant. 

.Bddj  that  the  above  recovery  exhausted  plaintiff^s  remedy  for  dam- 
ages for  breach  of  contract,  and  is  a  bar  to  a  subsequent  action 
therefor.* 

Before  Speir  and  Freedman,  JJ. 

Decided  May  3,  1880. 

Appeal  by  plaintiff  from  judgment  rendered  at 
special  term. 

The  plain  tilt'  was  hired  by  the  defendants  on  March 
4,  1878,  for  one  year,  at  a  salary  of  $1,300,  payable  in 
bi-weekly  installments  of  $50  each.  On  September  30, 
1878,  the  plaintiff  was  discharged  without  cause. 

About  October  18,  1878,  plaintiff  brought  action 
No.  1  for  $50  in  this  court,  and  thereafter,  by  leave  of 
<5ourt,  served  a  supplemental  complaint  claiming  $100 
more,  or  $160  in  all.  The  complaints  are  in  form  for 
wages,  but  it  appears  upon  the  face  of  each,  that  no 
services  were  performed  after  plaintiff's  discharge.  No 
answer  was  interposed,   and  on   December  10,  1878, 

*  See  Jex  v.  Jacob,  7  JM.  New  Cos,  462  ;  Perry  v,  Dickerson,  Id, 
466. 
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plaintiff  assessed  her  damages  before  the  clerk,  and 
entered  judgment,  which  was  paid  in  fall,  and  a  satis- 
faction piece  was  given  and  filed  the  following  day. 

This  action  was  commenced  on  January  11,  1879, 
and  the  complaint  was  identical  with  the  complaint  ia 
action  No.  1,  except  that  it  sought,  in  form,  to  recover 
wages  for  four  subsequent  bi-weekly  periods. 

Defendants  pleaded  the  former  recovery,  judgment 
and  satisfaction  in  their  answer. 

Plaintiff  served  an  amended  complaint,  which  is  in 
form  for  damages  for  breach  of  the  contract,  and  de- 
fendants in  answer  again  pleaded  the  former  recovery. 

The  judge,  at  special  term,  found  as  a  conclusion  of 
law,  *'that  the  recovery  in  the  first  action  exhausted 
the  plaintiff^  s  remedy  for  damages  for  the  breach  of 
the  contract,  and  is  a  good  defense  to  this  action." 


John  McOrone^  for  appellant. 


Chittenden  &  Hnbhard^  attorneys,  and  James  J/1 
Townsend^  Jr.^  of  counsel,  for  respondents,  urged  : — I. 
There  is  but  one  contract  involved,  and  but  one  breach, 
viz.,  that  of  September  30,  1878.  The  recovery  in  the 
first  action  was  a  recovery  of  daniages  for  the  breach  of 
this  contract.  It  appears  upon  the  face  of  the  com- 
plaint and  supplemental  complaint  in  the  first  action, 
that  no  services  were  performed  during  the  periods  for 
which  recovery  was  sought,  and,  as  the  doctrine  of 
**  constructive  service  "  is  done  away  with  in  this  State, 
it  could  not  have  been  a  recovery  of  salary  ;  but  in  the 
words  of  his  honor  Chief  Judge  Daly,  in  Moody  v.  Lev- 
erich  (4  Daly^  411),  *'  A  judgment  in  favor  of  the  plaint* 
iff  could  by  the  law  have  given  upon  no  other  ground. 
It  was  a  recovery  of  damages  for  the  breach  of  the  con- 
tract and  was  a  bar  to  any  further  action  upon  the  oon- 
tract." 
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II.  The  first  recovery  was  of  damages  for  the  bi-each 
of  the  contract  on  September  30.  This  second  action  is 
brought  to  recover  damages  for  the  same  breach  of  the 
same  contract.  The  former  recovery  is  a  bar  (Colburn 
V.  Wood  worth,  81  Barb.  381 ;  Moody  v.  Leverich,  4 
Dalj/y  401 ;  approved  in  Howard  v.  Daly,  61  iV.  T 
362). 

Per  Curiam. — This  case  is  governed  by  the  case  of 
Colburn  v.  Woodworth  (31  Barb.  381).  We  are  not 
aware  that  the  principle  decided  in  that  case  has,  since 
the  decision,  been  questioned,  and  therefore  see  no  oc- 
casion for  further  examination. 

The  judgment  should  be  affirmed,  with  costs. 


ISAAC  L.  MILLER,  Beoeiyer,  Respondent,  v.  ELI 

LEVY  ET  AL.,  Appellants. 

JSecgherin  mpplementary  proceedings — action  hy^  for  partition  of  real  a* 

tote — appointment  of  receiver  therein. 

The  plaintiff,  a  receiver  in  proceedings  supplementary  to  execution, 
to  whom  the  judgment  debtor  had  conveyed  his  interest  in  certain 
real  estate  devised  by  the  will  of  his  father  to  executors,  in  trust  for 
specified  purposes,  commenced  this  action  for  partition  of  the  prem- 
ises in  question,  and  was  appointed  receiver  of  the  rents,  &c., 
therein.  It  appearing  that  the  said  executors,  the  defendants 
herein,  were  wiioUy  responsible  ;  that  they  had  duly  aocounted  be« 
fore  the  surrogate  ;  that  two  years  had  elapsed  since  the  commence- 
ment of  this  action  and  a  hearing  thereof  had  not  been  had  ;  and 
that  increased  expense  would  be  caused  by  such  additional  admin- 
istration of  the  trust  estate — the  order  appointing  plaintiff  receiver 
was  reversed. 

It  ieeme  that  a  receiver  in  proceedings  supplementary  to  exiecation,  to 
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\v-hom  the  judgment  debtor  has  conveyed  his  interest  in  real  property, 
cannot,  as  such,  maintain  an  action  for  partition  thereof. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Freedman,  J  J. 

Decided  June  18,  1880. 

Appeal  by  the  defendants,  executors,  &o.,  of  Abra- 
ham Levy,  deceased,  from  an  order  appointing  the 
plaintiff  receiver  of  rents  and  profits  of  certain  real  es- 
tate devised  by  the  deceased,  pending  an  taction  for  a 
partition  of  the  same. 

Charles  M.  Hall  and  J..  B^  Greenhouty  for  appel- 
lants, among  other  things,  urged  : — I.  Plaintiff  is  not 
entitled  to  the  control  or  possession  of  the  fund  in 
question.  The  executors  of  Abraham  Levy,  as  trustees, 
are  alone  entitled  to  the  rents  and  profits  as  such  (1  Ji. 
S,  728,  §  55,  729,  §  60 ;  Bradley  v.  Amidown,  10  Paiffe, 
235). 

II.  The  x)laintiflf,  as  receiver,  has  nevertheless  not 
such  an  estate  as  to  enable  him  to  maintain  partition  * 
(Dubois,  Rec.  v.  Cassidy,  5  W.  Dig,  210  [G.  T.  Sup.] ; 
Scott  V.  Elmore,  10  ffun^  68  ;  Bostwick  v.  Menck,  40  JV. 
r.  383  ;  Chatauqua  Bank  o.  Risley,  19  Id.  369  ;  Becker 
V.  Torrance,  31  Id.  641 ;  High  on  Hecs.  141,  note  1 ; 
Crabbe  on  Real  Prop.  §  1,025 ;  Anderson  v.  Ti-ead- 
well,  Edm.  Sel.  Cas.  201;  Willard  Eq.  Jur.  332; 
Story  Eq.  Jur.  §  829). 

Isaac  L.  Miller^  plaintiff  and  respondent,  in  per- 
son. 

By  the  Court.— Curtis,  Ch.  J. — The  plaintiff  was 
appointed  receiver  of  the  property  of  the  defendant, 
Leopold  Levy,  in  proceedings  supplementary  to  an  ex- 
ecution, June,  30, 1877.  The  judgment  debtor,  Leopold 
Levy,  by  the  direction  of  the  supreme  court,  executed 
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August  14,  1877,  a  conveyance  to  the  plaintiff,  of  all 
his  right,  title  and  interest  in  certain  real  estate,  which 
was  by  the  will  of  his  father,  Abraham  Levy,  de- 
ceased, devised  to  his  executors  in  trust  for  certain 
purposes,  therein  mentioned.  Subsequently,  in  Au- 
gust,* 1877,  the  plaintiff,  as  receiver,  commenced  the 
present  action  for  a  partition  of  the  premises  in  ques- 
tion, and  was  thereupon,  by  the  order  of  this  court,  ap- 
pointed receiver  pendente  lite^  of  the  rents  and  profits 
of  the  premises. 

It  is  from  this  latter  order,  made  January  25,  1878, 
appointing  the  plaintiff,  in  the  partition  suit  instituted 
by  him  as  receiver,  again  a  receiver  of  the  rents  of  the 
entire  premises  sought  to  be  partitioned,  that  the  de- 
fendants, executors  of  the  will  of  Abraham  Levy, 
appeal. 

The  papers  show  that  the  executors  are  responsible 
I)ersons,  that  they  are  indebted  to  no  one  in  any  sum 
whatever,  that  they  are  able  to  answer  any  judgment 
that  may  be  awarded  in  this  action,  and  that  they  duly 
accounted  before  the  surrogate,  June  8,  1876.  The 
affidavit  of  the  plaintiff's  attorney,  made  October  1, 
1877,  that  he  believes  the  executors  will  appropriate 
to  their  own  uses  the  rents  of  the  premises,  unless  a 
receiver  is  appointed,  and  the  grounds  upon  which  he 
founds  his  belief  fail  to  show  such  necessity  or  press- 
ing danger  as  calls  for  additional  custodianship.  The 
premises  consist  of  one  small  lot,  with  a  building 
thereon,  in  Avenue  B ;  the  papers  disclose  the  pay- 
ment, under  the  order  of  the  surrogate,  of  a  consider- 
able sum  by  the  trustees  for  legal  expenses  ;  the  pres- 
ent suit  may  add  to  that  amount,  and  in  view  of  the 
absence  of  any  actual  necessity  for  the  appointment  of 
a  receiver,  and  the  incurring  of  the  expenses  of  such  ad- 
ditional administratipn  of  the  trust-estate,  there  appears 
to  be  but  very  little  ground  for  sustaining  the  order 
api>ealed  from.    As  it  is,  the  plaiiitiff  has  had  over  two 
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years,  since  this  order  was  made,  to  bring  his  suit  to  a 
bearing,  and  it  is  apparent  that  the  order  was  only 
made  to  protect  the  interests  he  claimed,  while  dili- 
gently prosecuting  his  suit,  and  not  with  the  view  of 
•  pennanently  divesting  the  executors  and  trustees  of 
all  rights  and  duties  in  the  administration  of  Xhe 
estate. 

It  is  unnecessary,  in  disposing  of  the  appeal  from 
this  order,  to  pass  upon  the  question,  whether  the 
plaintiff,  being  a  receiver  in  supplementary  proceed- 
ings, to  whom  a  conveyance  has  been  made  by  the 
judgment  debtor,  can,  as  such,  maintain  an  action  for  a 
l>etition.  He  holds  the  property  as  an  officer  of  the 
court,  to  discharge  some  designate^  d:iry  in  resi)ect  to 
it,  subject  to  its  ordea*  and  ai^proval.  That  it  should 
be  his  right,  or  duty,  as  such,  to  institute  an  action  in 
partition,  does  not  seem  to  have  been  contemplated  by 
the  legislature,  or  approved  by  the  courts,  any  more 
than  in  the  case  of  a  sheriff,  or  a  referee,  appointed  to 
sell.  In  Dubois  v,  Cassidy  (75  N,  F.  302),  the  court 
say  :  ''  We  are  inclined  to  the  opinion,  that  a  receiver 
thus  appointed  does  not  obtain  such  a  title  to  real 
estate  as  will  enable  him  to  maintain  an  action  for  par- 
tition," but  they  did  not  consider  themselves,  then, 
called  upon  to  decide  that  question.  In  that  case  no 
conveyance  was  executed  by  the  judgment  debtor,  as 
in  this,  to  the  receiver.  The  criticism  of  the  court, 
however,  upon  the  nature  of  the  receivers  title  to  real 
estate  of  a  judgment  debtor,  as  a  basis  for  a  partition 
suit  by  the  receiver  in  proceedings  supplementary  to 
execution,  is  adverse  to  the  sustaining  of  the  present 
suit. 

Nor  is  it  necessary  in  disposing  of  this  appeal  to 
determine  the  nature  and  extent  of  the  right,  title  and 
interest  of  the  judgment  debtor,  if  any  he  had,  in  the 
estate  of  his  deceased  father,  Abraham  Levy. 

The  order  appealed  from,  appointing  the  plaintiff  a 
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receiver  of  the  rents  and  profits  of  the  premises  in 
question,  should  be  reversed  with  costs. 

Sedgwick  and  Freedman,  JJ.,  concurred. 


WILLIAM     SCHULTZ,    Respondent,     v..    THIRD 
AVENUE  R.  R.  Co.,  Appellant. 

jAobUUy  of  master  for  negligence  of  servant. — Pleading — construction  of — 

daimfor  damages. 

It  was  shown  upon  the  trial  that  plaintiff  was  thrown  from  the  de- 
fendant's car  by  the  conductor  in  charge  thereof  while  it  was  in 
motion.  The  court  cliarged  that  if  the  conductor  *^  acted  neither 
maliciously  nor  with  the  view  to  effect  some  purpose  of  his  own,  but 
within  the  general  scope  of  his  employment,  while  engaged  in 
defendant's  business,  and  with  a  view  to  the  furtherance  of  that 
business  and  the  defendant's  interest,  believing,  upon  the  appearance 
before  him,  and  upon  which  he  had  to  exercise  his  judgment,  that 
his  duty  to  defendant  required  him  to  act,  then  the  defendant  is  re- 
sponsible for  the  manner  in  which  he  acted,  and  for  the  consequences 
of  his  act,  though  he  may  have  acted  in  excess  of  bis  authority. '^ 
Held,  correct. 

The  complaint  stated  three  separate  causes  of  action,  after  each  of 
which  were  the  words  '*to  his  damage  ten  thousand  dollars,"  and 
closed  with  a  prayer  for  judgment  in  the  sum  of  $20,000.  HeXdy 
that  a  verdict  of  $15,000  is  not  irreconcilable  with  said  pleading. 

A  verdict  for  the  above  amount  held  not  excessive,  in  view  of  plaint- 
iff's injuries. 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  June  18,  1880. 

Appeal  by  the  defendant,  from  a  judgment  for 
$15,695.16,  entered  upon  the  verdict  of  a  jury,  and  also 
from  the  order,  denying  a  motion  for  a  new  trial  npon 
the  minutes.  The  facts  sufficiently  appear  in  the  opin- 
ion of  the  court. 
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Lauterhach    &  Spingarn,  attorneys,  and   W.   A. 
Beach  and  H.  Morrison^  of  counsel,  for  appellant. 

Stillwell  &  Swairiy  attorneys,  and  B.  F.  Tracy^  of 
counsel,  for  respondent. 

By  the  Court.— Curtis,  Ch.  J. — The  complaint 
states  three  causes  of  action,  which  are  separately  stated, 
and  at  the  end,  the  plaintiff  asks  judgment  for  his 
damages,  in  the  premises,  to  the  amount  of  $20,000. 
The  defendant  is  charged  with  tortious  acts  and  negli- 
gence, causing  personal  injury  to  the  plaintiff.  At  the 
trial,  the  plaintiff  introduced  testimony  showing  that, 
on  the  afternoon  of  October  3,  1877,  being  then  twelve 
years  old,  fearing  he  would  be  late  in  getting  home, 
he  jumped  on  one  of  the  defendant's  cars  going  down 
town,  about  the  corner  of  Fifteenth  street,  having  in 
his  hands  the  money  to  pay  his  fare  and  intending  to 
pay  it  ;  that  after  the  car  had  proceeded  two  blocks, 
the  conductor  came  from  the  inside  of  the  car,  and  a 
boy,  who  had  got  upon  the  car,  put  his  hand  to  his  nose 
and  jumped  off ;  that  thereupon  the  conductor,  with- 
out asking  plaintiff  for  his  fare,  or  giving  him  an  oppor- 
tunity to  pay  it,  and  without  stopping  the  car,  threw 
plaintiff  off  from  it ;  that  plaintiff  fell  upon  the  de- 
fendant's up-track,  about  four  feet  distant,  and  another 
of  the  defendant's  cars,  coming  on  the  up-track,  the 
brakes  being  out  of  order,  so  it  could  not  be  stopped, 
passed  partially  over  the  plaintiff,  breaking  his  collar- 
bone so  that  it  protruded  from  the  skin,  alsoTiis  second 
and  third  ribs,  the  right  arm  near  the  shoulder  in  four 
or  five  pieces,  the  small  bone  of  the  left  arift  at  the 
wrist,  the  thigh  joint  between  the  middle  and  upper 
third,  and  causing,  in  addition,  great  contusions  and 
abrasions,  and  permanently  injuring  him  and  deform- 
ing him. 

On  the  part  of  the  defendant,  the  conductor  of  the 
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car  testified  that  he  could  not  recognize  the  plaintiff, 
but  that  a  boy  put  his  hand  to  his  nose  and  jumped 
oflf  that  afternoon,  but  that  he  did  not  push  or  kick 
any  boy.  There  was  testimony  that  the  brakes  of  the 
uptown  car  were  in  good  order. 

The  testimony  of  the  plain titf  as  to  his  being  thrown 
from  the  car  was  corroborated  by  two  witnesses. 

The  court,  in  substance,  charged  the  jury,  that  they 
must  be  satisfied  by  the  plaintiff  that  his  injuries  were 
the  result  of  the  defendant's  negligence,  delusive  of 
any  other  primary  cause ;  that  the  case  turned  upon 
the  question,  whether  the  defendant  had  incurred  any 
liability,  by  reason  of  the  acts  of  the  conductor  of  the 
down  car  ;  that  if  the  plaintiff  went  upon  the  defend- 
ant's car  to  steal  a  ride,  he  was  a  trespasser,  and  if 
being  such  and  on  the  approach  of  the  conductor  he 
jumped  off,  it  was  their  duty  to  render  a  verdict  for 
the  defendant ;  and  if  they  came  to  the  conclusion  the 
plaintiff  was  thrown  off  as  described  by  him,  before 
they  render  a  verdict  for  the  plaintiff  they  must  be 
satisfied  that  such  throwing  off  occurred  in  the  course 
of  the  conductor's  employment  as  such  ;  that  if  the 
conductor  went  outside  of  his  employment  and  with- 
out regard  to  his  service,  acting  maliciously,  or  in  order 
to  effect  some  purpose  of  his  own,  wantonly  threw  the 
plaintiff  off,  the  defendant  is  not  liS,ble. 

The  court  also  charged  that  if  the  conductor  '*  acted 
neither  maliciously  nor  with  the  view  to  effect  sonie 
purpose  of  his  own,  but  within  the  general  scope  of  his 
employment,  while  engaged  in  defendant's  business, 
and  with  a  view  to  the  furtherance  of  that  business 
and  the  defendant's  intei'est,  believing,  upon  the  ap- 
I)earance  before  him  and  upon  which  he  had  to  exer- 
cise his  judgment,  that  his  duty  to  the  defendant 
required  him  to  act,  then  the  defendant  is  respon- 
ffible  for  the  manner  in  which  he  acted  and  the  con- 
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sequences  of  his  act,  though  he  may  have  acted  in 
excess  of  his  real  authority." 

The  exceptions  to  the  charge,  as  contained  in  the 
case,  are  somewhat  general,  but  the  exceptions  to  the 
charge  as  presented  on  the  defendants'  points  and  dis- 
cussed upon  the  argument  of  the  appeal,  are  chiefly  to 
the  last  preceding  paragraph  of  the  charge. 

This  portion  of  the  charge  excepted  to  is  in  con- 
formity tQ  the  principles  sustained  in  the  court  of 
appeals  (Rounds  v.  Del.  R.  R.  Co.,  64  iT.  F.  186; 
Jackson  v.  Second  Av.  R.  R.  Co.,  47  Id.  274;  Mott  v. 
Consumers'  Ice  Co.,  73  Id.  543). 

The  defendant  carried  passengers  only  for  hire ; 
and  it  was  the  right  and  duty  of  the  conductor  to  re- 
fuse to  receive  a  passenger  who  would  not  pay  his 
fare,  and  to  remove  him  when  upon  the  car,  if  he  re- 
fused to  pay  it ;  and  the  defendant  is  liable  for  the 
manner  in  which  the  conductor  performs  such  duty  if 
he  acts  under  a  mistake  of  judgment  (Hoffman  v.  N. 
Y.  Central  &  H.  R.  R.  R.  Co.,  12  J.  <fe  S.  1). 

The  defendant  claims  that  the  verdict  is  irrecon- 
cilable with  the  pleadings ;  that  each  cause  of  action 
ends  with  a  statement  "  to  his  damage  $10,000."  The 
controlling  claim  in  respect  to  damages  is  at  the  close 
of  the  complaint,  where  the  plaintiff  prays  judgment 
for  his  damages  in  the  premises,  to  the  amount  of 
$20,000.  This  is  suflBcient  to  sustain,  if  otherwise 
tenable,  the  verdict  of  $15,000,  even  though  the  plaintiff 
in  the  three  various  classifications  of  his  injuries  in  the 
complaint,  uses  the  words  "to  his  damage  $10,000," 
which,  in  view  of  the  prayer  for  judgment  for  his 
damages,  are  in  effect  surplusage. 

A  witness,  Francis  Rielly,  was  recalled  by  the  de- 
fendant, and  asked  if  he  had  ever  conversed  with  one 
Plass,  about  getting  him  to  say  that  his  brakes  were 
out  of  order,  in  order  to  fix  the  company  with  a  lia- 
bility.   The  witness  testified  he  did  not  know  Plass 
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and  never  conversed  with  any  one  on  such  a  subject. 
The  defendant,  to  show  malice  and  ill-feeling  on  the 
part  of  Reilly,  called  Plass,  and  offered  to  prove  that 
upon  another  and  previous  occasion  Reilly  endeavored 
to  procure  the  witness,  Plass,  to  make  a  full  statement 
in  regard  to  the  condition  of  a  car  on  this  road,  for  the 
proposed  purpose  of  fixing  the  liability  upon  the  com- 
pany, he  having  been  discharged  from  its  employment. 
This  was  excluded  and  the  defendant  excepted.  This 
offer  was  made  to  contradict  the  testimony  of  the  wit- 
ness Reilly,  who  had  been  recalled  by  the  defendant. 
It  proposed  to  show  Reilly  had  asked  him  to  tell  a  lie 
about  his  brakes,  to  injure  the  company.  The  issue 
presented  was  foreign  to  the  issues  before  the  jury. 
Viewing  the  case  as  a  whole,  there  is  no  reason  for  be- 
lieving that  this  exclusion  was  injurious  to  the  defend- 
ant, or  that  the  court  erred  in  the  exercise  of  a  proper 
discretion,  or  in  law,  by  excluding  the  offer  of  the  de- 
fendant, to  contradict  the  witness  it  recalled  and 
examined. 

The  number  and  severity  of  the  plaintiff's  injuries, 
the  pain,  defonnity  and  inability  consequent  upon 
them,  as  shown  by  the  medical  testimony,  were  of  such 
a  character  that  the  verdict,  though  large  in  amount, 
should  not  be  set  aside  on  the  ground  that  it  is  exces- 
sive. 

The  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 


Sedgwick,  J.,  concurred. 


•l 


^ 


216  STEINBERG  «.  MANHATTAN  RAILWAY  CO. 


Appellant^s  Points. 


ISAAC    STEINBERG,    an    infant;    &c.,    t).    THE 
MANHATTAN  RAILWAY  Co. 

Guardian  ad  litem.— Security  for  costs, 

A  guardian  ad  litem  is  responsible  for  costs  under  the  Code  of  Civil 
Procedure,  but  he  is  not  required  to  file  security  therefor. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  June  IS,  1880. 

Appeal  from  an  order  denying  a  motion  to  compel 
the  guardian  ad  litem  to  the  infant  plaintiff,  duly  ap- 
pointed under  the  Code  of  Civil  Procedure,  to  file 
security  for  costs. 

It  was  not  claimed  that  the  guardian  is  irresponsible 
or  a  qon-r^sident. 

a.  E.  Deyo^  for  appellant,  urged : — In  the  case  of 
Blake  v.  Doolan,  decided  in  the  supreme  court  by  Judge 
Daniels,  in  December  last,  the  following  opinion  was 
delivered:  "The  circumstances  that  the  guardian  ior 
an  infant  plaintiff  is  required  to  be  a  competent  and 
responsible  person,  who  shall  be  responsible  for  costs 
(GodCy  §  469),  is  not  suflBcient  to  deprive  the  defendant 
of  the  right  to  security.  The  same  qualifications  were 
required  for  the  person  selected  as  the  next  friend  of 
an  infant  plaintiff  before  the  enactment  of  the  Code, 
and  the  person  appointed  was  in  like  manner  rendered 
liable  for  costs  (2  R.  S.  Edm.  ed.  465,  §  2).  The  only 
change  made  by  the  Code  in  the  section  is  in  the 
name  given  to  the  person  appointed,  and  that  was 
not  sufficient  to  supersede  the  provision  entitling  the 
defendant  to  require  secuiity  to  be  refiled.  As  both 
requirements  existed  together  under  the  Revised  Stat- 
utes, they  must  be  both  equally  consistent  with  each 
other  under  the  Code.  The  statute  entitles  the  defend- 
ant to  the  security  (6  JR.  8.  5  ed.   910,  §  1).    And 
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•  »     ■  — . 

neither  the  section  of  the  Code  referred  to,  nor  either 
of  those  following,  i,  e.^  providing  for  a  bond  to  th^ 
infant,  is,  in  the  least  degree,  in  conflict  with  the  con- 
tinned  existence  and  authority  of  that  provision.  The 
order  must  require  a  bond  as  security  for  the  defend- 
ants' costs.  There  are  decisions  to  the  contrary,  viz.: 
Leinner  v.  Grouse,  61  Barb,  289 ;  Grantnian  v.  Thrall, 
29  How.  Pr.  344.  But  it  is  respectfully  submitted  that 
the  opinion  of  Judge  Daniels,  and  the  dissenting 
opinion  in  Grantman  v.  Thrall,  are  the  only  ones  which 
reconcile  the  Code  with  the  Revised  Statutes,  and  that 
such  reconciliation  must  be  made,  if  possible. 

Frank  EtJieridge^  for  respondent,  urged : — I.  No 
security  can  be  required.  The  provisions  of  the  Re- 
vised Statutes  as  to  security  being  filed  by  the  "  next 
friend"  of  an  infant  plaintiff,  do  not  apply  to  a  guard- 
ian ad  litem  appointed  under  the  Code  (Linner  v. 
Grouse,  61  Barb.  289;  Grantman  v.  Theall,  19  Abb. 
Pr.  308). 

II.  The  Code  of  Civil  Procedure  makes  the  guard- 
ian ad  litem  liable  for  costs  (§  469). 

III.  The  order  was  discretionary,  and  is  not  ap- 
pealable (BoUes  V.  Duff,  17  Abb.  Pr.  448 ;  Feam  tj. 
Gelpcke,  13  Abb.  Pr.  473). 

By  the  Court. — Curtis,  Ch.  J. — The  defendant 
appeals  from  an  order,  denying  his  application  that 
the  guardian  ad  litem  of  the  ^aintiff  file  security  for 
costs.  The  Code  of  Civil  Procedure  makes  the  guard- 
ian ad  litem  respoilsible  for  costs  (§  469),  but  it  does 
not  require  him  to  file  security  therefor.  If  the  legis- 
lature had  intended  that  an  infant  plaintiff  should  be 
restrained  from  prosecuting  an  action  until  his  guardian 
ad  litem  filed  security  for  costs,  which,  in  the  present 
application  it  is  claimed  should  be  for  $760,  it  is  but 
reasonable  to  suppose  they  would  have  made  some 
enactment  to  that  effect. 
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The  order  appealed  from  shoald  be  affirmed,  with 
costs. 

Freedhan,  J.,  concurred. 


KUTH  A.    GANE,    Respondent,    v.   GEORGE  A, 

GANE,  Appellant.  ^ 

Alimony — -payment ^  how  enforced,^ 

Inhere  the  final  decree  in  an  action  for  divorce  directs  the  payment  of 
a  certain  sum  as  alimony,  but  makes  no  provision  in  regard  to  se- 
curity therefor,  an  order  directing  the  defendant  to  pay  the  alimony, 
and  further  providing  *^  that  he  give  security  for  the  future  payment 
of  said  $600,  and  in  default  thereof  that  an  attachmeut  issue  punish- 
ing defendant  as  for  contempt,  ^^  is  not  proper  and  should  be  reversed. 

Park  V,  Park  (9  Week,  Dig.  891),  distinguished. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Preedman,  JJ. 

Decided  June  18,  1880. 

Motion  for  re-argument  by  respondent.  The  facts 
appear  in  the  opinion. 

T.  J.  McKee^  for  appellant. 

R.    W.   Todd^  for  respondent. 

By  the  Court. — Sedgwick,  #  J. — A  judgment  hav- 
ing been  made  that  defendant  pay  certain  sums  as 
alimony,  and  the  defendant  not  having  paid  them, 
proceedings  were  taken  to  enforce  the  judgment  by 
declaring  him  in  contempt  for  this  non-payment.    An 

order  was   made  directing  him  to  pay  the  alimony, 

■  '  ...  . 

*  See  Gane  «.  Gane,  45  Super.  Ct.  355. 
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"and  that  he  give  security  for  the  future  payment 
of  said  $600,  and  in  default  thereof,  that  an  attach- 
ment issue,  punishing  said  defendant  as  for  a  con- 
tempt of  court.-'  On  appeal,  this  order  was  reversed 
and  the  respondent  makes  this  motion  for  a  re- argu- 
ment, on  the  ground  that  since  the  decision  the  court 
of  appeals  has  held  in  Park  v.  Park  (9  Week.  Dig. 
391),  that  a  judgment  for  the  payment  of  alimony  can 
be  enforced  by  proceedings  for  contempt.  The  manu- 
script of  the  opinion  of  Judge  Miller,  in  Park  v. 
Park,  has  been  handed  up. 

The  case  of  Park  v.  Park  is  not  at  variance  with  the 
decision  in  this  case.  This  court  held  that  the  judgment 
for  the  payment  of  alimony  could  be  enforced  by  exe- 
cution, and  therefore  the  court  had  nut  power  to 
enforce  it  by  proceedings  for  contempt.  In  Park  v. 
Park,  the  judgment  directed  that  the  defendant  "pay 
and  give  security  for  the  payment  of  the  allowance 
granted  to  the  plaintiff."  The  court  of  appeals  held 
that  the  court  had  power  to  enforce  this  by  attach- 
ment and  imprisonment,  under  the  last  clause  of  the 
3d  subdivision  of  the  14th  section  of  the  Code  of 
Civil  Procedure.  That  section  gave  the  court  power 
to  punish  by  fine  and  imprisonment  in  the  case  of  "  a 
'pSLTtj  to  the  action  ....  for  the  non-payment  of 
a  sum  of  money  ordered  or  adjudged  by  the  court  to 
be  paid,  in  case  where,  by  law,  execution  cannot  be 
awarded  for  the  collection  of  such  sum  or  for  any 
other  disobedience  to  a  lawful  mandate  of  the  court." 
Judge  Miller  said,  **  The  proceeding  is  for  disobedi- 
ence of  an  order  of  the  court,  to  compel  the  defendant 
to  furnish  the  security  required  by  the  decree,  and  the 
final  order  of  the  special  term  provides  for  this  as  to 
future  alimony.  The  provision  that  execution  may  issue 
does  not  interfere  with  the  order  that  security  be  fur- 
nished." The  sum  of  the  opinion  is  that,  incase  of  judg- 
ment for  payment  of  alimony,  and  that  security  be  given, 
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although,  execution  may  be  issued  for  the  collection 
of  the  alimony,  and  therefore  a  party  cannot  be  at- 
tached or  committed  for  non-payment ;  yet,  as  the 
giving  security  cannot  be  enforced  by  execution,  it 
may  be  enforced  by  proceedings  for  contempt. 

In  this  case,  the  order,  made  after  final  judgment, 
and  which  ordered  "that  he  give  security  for  the 
future  payment  of  said  $600,"  was  not  a  part  of  the 
judgment  or  a  modification  of  it.  It  did  not  purport 
to  be  either,  nor  did  any  part  of  the  proceeding  disclose 
an  intention  on  plaintiff's  part  to  move  for  a  modifi- 
cation of  the  judgment.  If  the  result  had  been  an 
order  which,  on  its  face,  modified  the  final  judg- 
ment, this  court  would  have  been  called  upon  to  de- 
cide whether  a  final  judgment  could  be  modified  by 
the  proceeding  that  was  taken.  The  proceeding,  un- 
less viewed  as  a  means  of  enforcing  the  judgment^ 
was  an  independent  one,  to  compel  payment  of  ali- 
mony, and  the  court  had  no  power  to  entertain  it. 

The  opinion  of  the  supreme  court  in  Park  v.  Park 
(25  Sup'm.  Ct.  469)  sustained  the  proceedings  on 
the  ground  that  the  defendant  had  not  complied  with 
the  direction  of  .the  judgment,  that  security  be  given  ; 
and,  while  it  questioned,  did  not  reverse,  but  assumed 
the  correctness  of  the  decision  of  Lansing  v.  Lansing 
(4  Lans.  377). 

Motion  for  re-argument  denied,  with  $10  costs  and 
the  disbursements. 

OuBTis,  Ch.  J.,  and  Freedmak,  J.,  concurred. 
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Opinion  of  the  Court,  by  Sedgwick,  J. 


PHEBE  HENDERSON,  Respondent,  v.  JOHN  Y. 

SAVAGE,  Appellant. 

Inquest — motion  to  open — when  denied. 

An  application  to  open  an  inquest  and  ser^e  a  supplemental  answer 
setting  up  a  discharge  in  l^ankruptcy,  will  not  be  granted  when  it 
appears  that  the  discharge  was  obtuincd  pending  the  action,  and 
that  defendant  made  no  motion  to  amend  his  answer  (though  the 
inquest  was  not  taken  till  a  year  after  the  discharge),  and  that  no 
motion  to  open  the  inquest  was  made  till  several  years  after  judg- 
ment, no  excuse  for  defendant's  laches  appearing. 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Ihcided  June  18,  1880. 

Appeal  from  order  denying  motion  to  open  inquest 
and  for  leave  to  serve  a  supplemental  answer  setting 
up  discharge  in  bankruptcy. 

The  facts  sufficiently  appear  in  the  opinion. 

NelB(m  J.  Waterbury^  for  appellant. 

■ 

James  Henderson^  for  respondent. 

By  the  Court.*— Sedgwick,  J. — If  the  learned 
court  below  was  correct,  in  denying  the  motion,  on  the 
ground  tjiat  there  had  been  laches  in  making  the 
application  to  set  up  the  discharge  in  bankruptcy, 
the  appellant  showed  no  right  to  have  the  inquest 
opened,  for  it  was  practically  admitted,  or,  at  least,  the 
papers  disclosed  that  on  the  merits  the  appellants 
could  rely  only  on  the  discharge.  Under  the  circum- 
stances, whether  the  appellant  should  have  leave  to 
make  the  defense  was  within  the  discretion  of  the 
court. 

This  discretion  was  not   regulated  alone  by  the 


"^ 


222  MALCOLM  «.  O'REILLY. 

Statement  of  the  Case. 

character  of  the  immediate  issue.  Its  exercise  de- 
pended also  upon  considerations  of  general  rules,  in- 
volving ijublic  policy.  One  of  these  is  that  unreason- 
able and  unexplained  delay  in  making  an  application, 
requires  a  denial  of  the  application.  In  the  present 
case  it  cannot  be  held  that  the  facts  show  that  the 
court  exercised  its  discretion  improperly. 

The  action  was  begun  in  September,  1869.  In 
March,  1871,  the  defendant  obtained  his  discharge  in 
bankruptcy.  In  1872,  the  inquest  was  taken,  and  in 
June  of  that  year  judgment  was  entered.  It  appeared 
in  evidence  that  the  defendant  knew  that  execution 
had  been  issued.  The  papers  show  that  he  was  aware 
of  the  necessity  of  setting  up  the  discharge  by  answer, 
in  order  to  benefit  by  it,  in  this  action.  No  application 
to  set  up  the  discharge  was  made  until  1879,  and  after 
an  order  of  examination  in  supplementary  proceedings 
had  been  served.  There  are  no  facts  alleged  which 
appear  to  have  required  the  court  to  hold  that  thia 
delay  was  excused. 

The  order  should  be  affirmed,  with  $10  costs. 

CuETis,  Ch.  J.,  concurred. 


GEORGE    MALCOLM,     Rbspondent,    v.     HUGH 

O'REILLY  ET  AL.,   APPELLAIfTS. 

Convemon, — Pleading . —  OhaUA  mortgage. 

Where,  by  the  complaiat  in  aa  action  against  the  sherifE,  for  wrongs 
fully  taking  and  converting  certain  chattels,  it  appears  that  plaintiff 
claimed  title  to  the  property  as  mortgagee  under  a  chattel  mort- 
gage, in  tlie  form  of  a  bill  of  sale,  with  condition  that  on  payment 
of  a  certain  sum  on  demand  it  should  t>o  void,  mortgagor  to  remain 
in  possession  until  default,  &c. ;  an  allegation  that  the  plaintiff  was 
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Opinion  of  the  Coort,  by  Sbdgwick,  J. 

the  owner  of  the  chattels  in  question  is  si^cient  to  sastain  the 
action,  without  any  averment  of  default  on  the  part  of  the  mort- 
gagor. 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  June  16,  1880. 

Api)eal  from  a  final  judgment  entered  ob  an  order 
overruling  a  demurrer  to  plaintiflPs  complaint. 

The  action  was  brought  by  plaintiff  to  recover,  of 
the  sheriff  of  New  York  county,  damages  for  the  con- 
version of  property  which  plaintiff  owned  at  the  time 
of  the  conversion.  Before  the  time  to  answer  the  com- 
plaint had  expired,  the  sheriff's  indemnitors,  under 
and  in  pursuance  of  sections  1,421  to  1,426  of  the  Code, 
were  substituted  as  defendants  in  the  place  of  the 
sheriff.  The  substituted  defendants  demurred  to  the 
complaint  as  served  upon  the  sheriff,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled. 

William  P.  Mullery^  for  appellants. 

/.  F.  BvUwinkle^  for  respondent. 

By  the  Court. — Sedgwick,  J. — The  complaint 
stated  that  one  Whelan  executed  and  delivered,  for 
conside^tion,  to  the  plaintiff,  a  mortgage  upon  certain 
chattels  of  Whelan.  By  the  mortgage  annexed  to  the 
complaint,  it  appeared  to  be  in  the  usual  form  of  a  bill 
of  sale,  upon  condition  that  on  payment  of  a  certain 
sum  on  demand  it  should  be  void.  The  mortgagor 
covenanted  that  in  case  of  default  in  payment  of  the 
money,  the  plaintiff  might  take  possession  of  the 
chattels  and  sell  the  same,  with  the  further  covenant, 
that  until  default  be  made  in  the  payment  of  the 
money  the  mortgagor  was  to  remain  and  continue  in 
the  quiet  and  x>eaceable  i)ossession  of  the  chattels. 
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The  complaint  further  averred  that  payment  of  the 
money  wa8  demanded  by  the  plaintiff  of  the  mortgagor, 
''and  thereupon,  pursuant  to  said  mortgage,  the 
plaintiff  was  entitled  to  the  immediate  possession  and 
control  of  the  property  so  mortgaged,  and  became  the 
owner  thereof,  and  thereupon  took  the  same  into  his 
possession,  and,  while  the  plaintiff  was  lawfully  pos- 
sessed," &c.,  the  defendant  wrongfully  "  took  and 
converted  the  same  to  his  own  use." 

The  defendants  sustained  their  demurrer  by  the 
proposition  that  the  terms  of  the  mortgage  provided 
that  the  mortgagor  should  remain  in  possession,  until 
default  of  payment,  after  demand,  and  although  the 
complaint  stated  a  demand,  it  did  not  state  that  there 
had  been  any  omission  or  refusal  to  pay. 

Since  the  pleader  seemed  to  have  brought  his  action 
on  the  case,  it  would  have  been  better  to  have  alleged 
the  default  specifically,  but  I  am  of  opinion  that  the 
complaint,  without  it,  should  have  been,  as  it  was, 
sustained.  The  complaint  stated  that  the  plaintiff  was 
the  owner  of  the  property.  It  was  unnecessary  to  state 
in  what  manner  he  became  owner,  because,  as  to  the 
nltimate  fact  of  ownership,  the  manner  was  matter  of 
evidence.  It  did  not  contradict  that  averment  to  allege 
that  it  was  pursuant  to  the  mortgage — for  in  effect  that 
was  a  bill  of  sale  to  the  plaintiff — nor  to  allege  that  a 
demand  was  made.  If  it  were  an  essential  part  of  the 
title,  that  there  had  been  a  default,  the  omission  to 
plead  it  did  not  create  a  presumption  that  it  had  not 
occurred  when  the  fact  of  ownership  was  alleged. 
Judgment  should  be  affirmed,  with  costs. 

OuBTis,  Ch.  J.,  concurred. 
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AppellaDt*8  Points. 


SAMUEL  P.    KNAPP,    Appellant,    v.    ULRICH 
SIMON,  Impleaded,  &o.,  Respondent. 

Agent — UabiUty  far  failure  to  diedoM  principal — righte  against  prineU 

pal. — StaPute  of  limitations. 

A  broker  employed  by  his  principals  to  purchase  for  them,  as  such 
broker,  from  a  specified  person,  a  certain  commodity,  with  no  au- 
thority to  purchase  in  his  own  name,  and  who,  by  reason  of  his  failure 
to  disclose  his  principals,  is  personally  charged  with  and  pays  a 
judgment  for  the  purchase-price  thereof,  has  no  rights  against  his 
principals,  arising  out  of  said  transaction,  except  those  gained  upon  * 
principles  of  equity,  giving  him  such  claim  as  the  vendor  may  have 
against  said  principals. 

Consequently,  a  release  of  all  claims  arising  out  of  said  sale,  given  by 
the  vendor  to  one  of  ^id  principals  (Act  of  1838,  for  relief  of  part- 
ners and  joint  debtors),  prior  to  the  commencement  of  the  vendor's 
action  against  said  broker,  furnishes  to  the  party  so  released  a  good 
defense  to  a  subsequent  action  brought  by  the  broker  against  his 
principals,  to  recover  the  amount  paid  by  him  as  above  stated. 

Such  action  by  the  broker  ligaiDst  his  principals,  should  be  brought 
within  six  years  from  the  time  the  vendor's  claim  accrued. — Sfeib,  J. 

Before  Sedgwick  and  Speib,  JJ. 

Decided  June  18,  1880. 

Appeal  by  plaintiff  from  judgment  entered  on 
verdict  directed  by  the  court. 

The  facts  api)ear  in  the  opinion. 

D.  M.  Porter^  tor  appellant,  urged  : — The  plaint- 
iff and  defendants  (because  of  the  plaintiff's  failure 
to  disclose  to  Cobb  who  were  his  principals)  were 
both  liable  to  Cobb  (Mason  v.  Cockcrof t,  3  Duer^ 
366;  Coleman  t.  Bank  of  Elmira,  63  N.  T.  394; 
Cobb  V.  Knapp,  71  Id.  348 ;  Story  on  Agency^  §§  266, 
267 ;  Meeker  ^o.  Claghorn,  44  N.  T.  349).  The  supe- 
rior court,  in  Cobb  v.  Knapp  (10  J.  &  S.  99)  held 
that  payment  of  the  $1,717.82  was  properly  credited, 
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but  that  it  did  not  affect  Knapp's  liability.  There 
is  no  proof  that  the  plaintiff  Knapp  had  any  in- 
formation of  any  alleged  release,  neither  is  it  mate- 
rial whether  he  had  or  had  not,  betcause  defendant 
Simon's  payment  and  paper  only  affected  it  to  the  ex- 
tent of  his  liability,  as  Knapp  was  surety  for  the  three 
members  of  the  firm  of  C.  A.  Steen  &  Co.  It  cannot  be 
disputed  but  that  the  recovery  by  Cobb  against  Knapp 
was  against  him  upon  a  liability  as  principal ;  but  the 
relation  between  the  defendants  in  this  action  and 
Knapp,  the  plaintiff,  was  that  the  defendants  were  the 
principal  debtors  and  Knapp  was  their  surety,  although 
a  principal  to  Cobb.  Again,  the  release  expressly  pro- 
vides that  it  shall  not  release  Donau  and  St«en,  the 
other  defendants  herein  ;  and  the  statute  under  which 
the  release  was  given  (3  S.  S.  5  ed.  p.  66,  §  28)  pro- 
vides that  th6  other  joint  debtors  shall  not  set  up  the 
discharge  of  one  individual  as  a  discharge  of  the  others, 
unless  it  shall  appear  that  all  wf re  intended  to  be  dis- 
charged. Section  29  reads:  '^Such  CQmpromise  or 
composition  of  an  individual  of  a  hrm  with  a  creditor 
of  such  firm  shall  in  nowise  affect  the  right  of  the 
other  copartners  to  call  on  the  individual  making 
such  compromise^  for  his  ratable  portion  of'  such  co- 
partnership debt,  the  same  as  if  this  law  had  not  been 
passed."  Consequently,  inasmuch  as  Knapp,  the 
plaintiff  herein,  has  paid  the  debt  owing  by  the  other 
copartners,  and  was  surety  to  the  three,  the  release 
of  the  defendant  Simon  would  be  no  bar  under  the 
statute,  and,  as  to  the  plaintiff,  is  an  act  between  third 
I)ersons,  and  the  plaintiff's  cause  of  action  arose  against 
the  defendant  Simon  after  the  release  was  given  (Pre- 
sident, &c.,  of  Mech.  &  Farm.  Bk.  v.  Capron,  15  Johns. 
467,  note  A).  It  must  be  here  borne  in  mind,  as  has 
been  said,  that  as  between  Cobb  and  the  defendants, 
they  were  principal  debtors  to  Cobb,  and  Knapp  was 
also  principal  debtor  to  Cobb.   The  stipulation  was  no 
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more  obligatory  than  those  in  the  case  of  Hubbel  v.  Car- 
penter (1  Seld.  171),  in  which  case  the  court  says :  "In 
such  case  the  principal  debtor,  though  no  longer  liable 
directly  to  the  creditor,  remains  liable  to  refund  to  the 
surety  the  amount  of  the  demand,  in  case  it  should  be 
afterwards  collected  from  him."  "  The  surety  will  not 
be  discharged  by  a  release  if  the  contract  reserves  all 
the  rights  of  the  creditor  against  the  surety,  for,  in 
that  case,  the  surety  may  pay  immediately,  and  forth- 
with proceed  against  the  principal,  even  though  the 
creditor  accept  a  composition"  (VVagman  v.  Hoag,  14 
Barb.  232).  Under  facts  substantially  similar  to  the 
facts  in  this  case,  the  plaintiflf  was  held  entitled  to  re- 
cover back  from  the  defendant  the  amount  in  an  action 
for  money  paid,  in  Kearsley  v.  Cole  (16  Mees.  &  Wels. 
127).  Judgment  either  ought  to  have  been  directed  for 
the  plaintiff  or  there  was  a  conflict  of  testimony,  and 
it  was  error  in  the  court  to  refuse  to  submit  the 
question  to  the  jury  as  it  did  (Stone  2>.  Flower,  47  iT. 
T.  566). 

Vanderpoely  Oreen  &  Cuming^  attorneys,  and  R. 
W.  Bookstaver  and  A.  J.  Vanderpoel^  of  counsel,  for 
respondent,  urged  : — I.  The  cause  of  action  was  barred 
by  the  statute  of  limitations.  Section  380  of  the  Code 
provides  :  "The  following  actions  must  be  commenced 
within  the  following  periods  after  the  cause  of  action 
has  accrued."  "§  382.  Within  six  y^ars:  1.  An 
action  upon  a  contract,  obligation  or  liability,  express 
or  implied,  except  a  judgment  or  sealed  instrument." 
There  can  be  no  doubt  but  that  the  cause  of  action 
relied  on  in  this  case  falls  within  this  provision. 
Plaintiff's  right  to  recover  in  this  action  does  not  de- 
pend on  the  recovery  of  judgment  in  Cobb  against 
Knapp,  but  upon  the  terms  and  conditions  of  the  pur- 
chase and  sale  of  the  wheat  made  by  Knapp  on  Octo- 
ber 23,  1868.    No  new  terms  were  made  after  that  time. 
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Cobb  recovered  of  Knapp  because,  in  making  the  pur- 
chase of  him,  he  failed  to  state  the  fact  that  he  was  act- 
ing as  a  broker  merely,  and  chose  to  deal  with  Cobb 
as  principal.  His  position  as  principal  was  fixed  by 
the  agreement  of  October  23,  1868.  This  action  was 
.not  commenced  until  April  1,  1878,  nearly  ten  years 
after  the  cause  of  action  accrued. 

II.  The  release  executed  by  Cobb  to  Simon  was  an 
absolute  bar  to  any  recovery  by  the  plaintiff  in  this 
action  against  Simon.  Chapter  257,  Laws  of  1838, 
section  1,  provides :  ''  Whenever  any  copartnership  firm 
shall  be  dissolved  by  mutual  consent  or  otherwise,  it 
shall  and  may  be  lawful  for  any  one  or  more  of  the 
individuals  who  was  or  were  embraced  in  such  copart- 
nership firm,  to  make  a  separate  composition  or  com- 
promise with  any  one  or  all  of  the  creditors  of  such 
copartnership  firm,  and  such  composition  or  compro- 
mise shall  be  a  full  and  effectual  discharge  to  the 
debtor  or  debtors  making  the  same,  and  to  them  only, 
of  and  from  all  and  every  liability  to  the  creditor  or 
creditors  with  whom  the  same  is  made  or  incurred,  by 
reason  of  his  or  their  connection  with  such  copartner- 
ship firm."  The  firga  of  C.  A.  Steen  &  Co.  was  dis- 
solved in  October,  1868.  The  release  was  executed 
October  30,  1869,  a  year  after  the  dissolution.  Simon 
paid  for  it  his  full  ratable  portion  of  the  copartnership 
debt  and  interest.  Even  his  imrtners,  had  they  been 
compelled  to  pay  the  remainder,  could  not  have  called 
on  him  for  more  {L.  1838,  c.  -257,  §  4).  Cobb's  action 
against  the  plaintiff  was  not  commenced  before  Octo- 
ber 28,  1873.  Had  the  plaintiff  notified  Simon  of  the 
pendency  of  Cobb's  action  against  him,  or  called  on 
him  to  defend  it,  he  would  havQ  had  a  perfect  defense 
as  far  as  he  was  concerned,  and  there  could  have  been 
no  recovery  for  his  portion  of  the  debt.  But  Simon 
was  not  notified  of  that  action,  nor  called  on  to  defend 
it.    The  plaintiff  was  guilty  of  negligence  in  defending 


KNAPP  V,  SmON. 


229 


Opinion  of  the  Court,  by  Sfeib,  J. 


that  action  as  be  did,  and  in  not  calling  on  his  alleged 
principals  to  defend  it,  and  must  bear  the  conse- 
quences; he  cannot  charge  them  to  the  defendant 
Simon.  In  Barmon  v,  Leithaur  (1  Ahh.  CL  App,  Dec. 
99),  the  court  says :  "  They  (the  defendants)  cannot  be 
held  responsible  for  a  judgment  procured  against  the 
plaintiff  by  default,  or  his  negligence,  without  their 
knowledge  or  consent.  The  fact  that  such  a  judgment 
was  obtained  would  not  of  itself  render  the  defendants 
liable  if  they  were  previously  exonerated.  In  order  to 
make  them  responsible,  the  defendants  should  have 
been  notified  of  the  commencement  of  the  action,  and 
have  been  permitted  to  defend  it,  had  they  chosen  to 
do  so."  In  this  case,  one  of  the  defendants  had  testi- 
fied as  a  witness  for  the  defendant  in  the  original  ac- 
tion, the  plaintifif  in  the  action  in  which  the  court 
pronounces  the  opinion  above  quoted. 


By  the  Court. — Speib,  J.— The  action  is  brought 
by  the  plaintiff  to  recover,  of  the  defendants,  the  value 
of  certain  wheat  alleged  to  have  been  purchased  of  one 
Carlos  Cobb  for  defendants,  by  plaintiff,  as  their 
broker,  and  for  which  Cobb  had  recovered  certain 
judgments  against  plaintiff,  and  the  costs  of  defending 
the  action,  on  the  alleged  ground  that  he  had  failed  to 
disclose  to  Cobb  the  defendants  as  his  principals.  The 
judgments  were  recovered  against  the  plaintiff,  although 
the  defendants  in  this  action  were  the  principals  in  the 
transaction,  and  the  plaintiff  a  mere  broker  and  surety, 
under  allegations  and  proof  that  plaintiff  failed  to  dis- 
close his  ^principals. 

The  answer  sets  up  a  number  of  defenses,  among 
them  a  release  executed  by  Cobb  for  a  valuable  con- 
sideration to  the  defendant  Simon,  whereby  he  was 
released  from  all  demands  arising  out  of  the  transac- 
tion set  forth  in  the  complaint.    It  also  sets  up  the 
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Statute  of   limitations.     The  other  defendants  were 
not  served,  and  are  not  in  the  action. 

The  case  presents  only  questions  of  law  to  be  deter- 
mined by  the  court.  At  the  close  of  the  case,  there 
were  no  questions  of  fact  to  be  considered  by  the  jury. 
The  non-payment  of  the  price  of  the  wheat  was  ad- 
mitted by  the  defendant.  Cobb  recovered  of  Knapp 
because,  in  purchasing  the  wheat  of  him,  he  failed  to 
state  the  fact  that  he  was  acting  as  a  broker  merely, 
and  dealt  with  Cobb  as  principal.  The  plaintiflTs  right 
to  recover  here  does  not  depend  upon  the  recovery  of 
judgment  in  Cobb  against  Knapp.  It  depends  upon 
the  terms  and  conditions  of  the  purchase  and  sale  of 
the  wheat  made  by  Knapp,  the  plaintiff,  on  October 
23,  1868.  This  action  was  commenced  on  April  1, 
1878,  about  ten  years  after  the  cause  of  action  accrued. 
The  case  clearly  comes  within  the  statute.  Besides, 
we  are  of  the  opinion  that  the  release  executed  by  Cobb 
to  Simon  was  an  absolute  bar  to  any  recovery  by  the 
plaintiff  in  this  action  against  Simon. 

Carlos  Cobb  had  a  suit  pending  against  the  defend- 
ants, C.  A.  Steen  &  Co.,  for  this  same  wheat.  The 
plaintiff,  wishing  to  settle  this  suit,  went  with  the  de- 
fendant Simon  to  Cobb's  office,  where  it  was  settled, 
and  a  release,  under  the  act  of  1838,  for  the  relief  of 
partners  and  joint  debtors,  was  executed  and  delivered 
by  Cobb  to  Simon,  upon  his  paying  thirty-three  and 
one-third  cents  on  the  dollar,  of  Cobb's  claim.  The 
firm  of  C.  A.  Steen  &  Co.  was  dissolved  in  October, 
1868.  The  release  was  executed  a  year  after  the  disso- 
lution, and  for  it  Simon  paid  his  full  ratable  portion  of 
the  partnership  debt,  and  interest.  The  other  defend- 
ants of  the  firm,  who  are  not  in  this  suit,  do  not  appear 
to  be  in  any  way  connected  with  the  plaintiff's  liability 
to  Cobb,  which  entitles  them  to  any  consideration  in 
determining  the  rights  of  the  parties  in  this  action. 
The  liability  was  i)ersonal  to  the  plaintiff  ;  the  settle- 
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ment  of  Cobb's  suit  against  C.  A.  Steen  &  Co.  was  pro- 
cured at  the  instance  of  the  plaintiff,  and  the  release 
then  executed  to  the  defendant  Simon  is  a  bar  to  this 
action. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwick,  J. — [Concurring.] — I  am  of  opinion  that 
the  plaintiff  could  not  maintain  any  action  against  the 
defendant  after  his  release  by  Cobb,  and  that  at  no 
time  could  he  obtain  any  other  relief,  in  kind  or 
quantity,  than  Cobb  could  have  properly  obtained. 
The  reason  of  this  is  a  position,  fundamental  to  all 
contracts.  The  duties  of  the  parties  to  this  action 
were  such  as  arose  from  their  voluntary  agreement.  The 
defendant's  lirm  had  employed  the  plaintiff  as  their 
broker,  to  buy  of  Cobb.  This  authorized  the  plaintiff 
to  do  that  thing,  and  if  he  had  done  it,  he  would  not 
have  incurred  any  liability  to  Cobb.  If  he  beat  liberty 
to  insist  now,  that  the  judgment  in  Cobb  against  him 
is  not  res  adjudiccUa^  as  to  the  facts  of  his  sale  to 
Cobb,  and  that  he  did  sell,  disclosing  his  principal, 
then  the  legal  consequence  of  such  a  fact  must  have 
full  effect,  and  it  must  be  held  that  he  paid  the  pur- 
chase-price to  Cobb,  without  being  legally  liable  to  pay 
it.  On  the  other  hand,  if  he  did  not  disclose  his  princi- 
I)al,  this  omission  was  not  at  the  request,  express  or 
implied,  of  the  defendant.  The  pleading  does  not 
allege  that  there  was  any  request ;  there  is  no  evidence 
that  there  was.  The  plaintiff  incurred  the  liability 
voluntarily,  without  defendant's  requesting  it,'  and 
therefore  without  his  being  responsible  for  its  con- 
sequences. The  defendant's  liability  must  be  confined 
to  such  consequences  as  would  follow  the  exercise  of 
the  authority  given  by  him  to  the  plaintiff.  If  the 
authority  had  been  followed,  the  defendants  would 
have  become  liable  to  Cobb,  with  no  liability  to  plaintiff, 
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excepting  for  brokerage  and  expenses.  This  liability 
to  Cobb  would  have  had,  as  an  incident,  the  possibility 
of  the  single  defendant,  now  here,  being  discharged 
from  it,  under  the  joint  debtors  act.  It  cannot  possibly 
be  held,  in  my  judgment,  that  a  departure  from  the 
instructions  can  deprive  the  defendant  of  such  an  ad- 
vantage, and  which  existed  in  this  case. 

It  would  seem  to  be  involved  in  these  views  that 
the  defendants  were  not  connected  at  all  with  the 
plaintiflPs  liability  to  Cobb,  and  therefore  they  were  not 
liable  to  plaintiff,  as  if  he  were  their  surety.  If  the 
plaintiff  upon  paying  Cobb,  in  discharging  the  liability, 
gained  any  right  against  the  defendants,  it  would  be 
gained  upon  principles  of  equity,  that  would  give  to 
him,  under  the  circumstances,  such  claim  as  Cobb  might 
have  against  the  defendants,  and  in  this  case  Cobb  had 
none  against  the  defendant  in  this  appeal.  Nor  would 
the  plaintiff  become  possessed  of  the  other  defendant's 
right  to  contribution  against  this  defendant.  This  is 
true,  for  the  further  reason  that  the  other  defendants 
cannot  claim  a  C9ntribution  to  themselves  for  what  they 
have  not  paid.  Probably,  under  no  circumstances, 
could  they  claim  anything,  in  excess  of  what  the  pres- 
ent defendant  has  paid  Cobb. 

I  therefore  agree  that  the  judgment  should  be 
affirmed,  with  costs. 


WILLIAM  H.  DICKINSON,  Respondent,  v.  JOHN 

DEVLIN,  Appellant, 

L  Contingent  compensation  measured  by  a  proportionate  part  of  the 
fruits  resulting  from  the  services  to  bo  compensated  for. 
1.  PERSONAL  LIABILITY  OF  EMPLOYER,  WHEN. 

1.  When  he  actually  receives  the  fruits. 

2.  When  one  {other  than  the  employer)^  acting  under  a  power  of 
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attorney  from  the  employer,  given  with  the  consent  of  the 
employee,  actually  receives  such  fruits, 
(a)  This,   although  siteh  person  retains  in  his  hands  the 
proportionate  part  of  the  fruits  which  was  payable  to  the 
employee  for  his  compensation,  and  does  not  pay  it  over 
to  the  employer  or  employee. 
a.  ACTION  TO  ENFORCE  PERSONAL  LIABILITY. 
1.  Complaint  in. 
(a)  A  complaint,  which  sets  out  the  original  agreement  for 
compensation,  the  performance  of  service  under  it,  and  that 
the  fruits  resulting  from  the  services  had  been  received  by 
one  whom  the  defendtint,  with  the  knowledge  and  consent 
of  the  plaintiff,  has  authorized  to  receive  the  same,  and 
that  neither  such  person  nor  defendant  has  paid  to  plaint- 
iff the  proportionate  part  of  such  fruits  payable  to  him, 
States  a  good  cause  of  acti/m. 
Upon  such  a  state  of  facts,  the  defendant  had  the 
power  and  was  bound  to  see  that  the  person  who  received 
the  money  paid  to  the  plaintiff  his  proportion  thereof,  or 
to  demand  it  from  such  person  and  pay  it  liimself. 

1.    SUBPLUSAOB. 

(a)  Further  allegations  as  to  the  disposition  made  by 
such  person  of  the  fund  received  by  him,  as  to  a  de- 
mand made  on  him  by  the  plaintiff  for  a  part  of  the 
fund,  and  a  refusal  by  him  to  pay  on  the  ground  of 
a  direction  given  to  him  by  defendant  not  to  pay,, 
as  to  a  notification  given  to  sucli  person  by  defend- 
ant not  to  pay,  and  as  to  defendant's  claiming  the 
whole  fund,  and  denying  the  right  of  the  plaintiff 
to  any  portion  thereof,  may  all  he  treated  as  sur-- 
pUuage. 

1.  Effect  of  bo  treating  them. 

1.  Under  a  general  denial  plaintiff  is  not  put 
to  proof  of  them. 

2.  Under  a  general  denial,  an  affirmative  de- 
fense cannot  be  interposed. 

8.  AFFIRMATIVE  DEFENSES. 

1.  Accord  and  satisfaction,  agreement  in  nature  of. 

(a)  E.  G.     An  agreement  between  employer  and  employee, 

that  the  employee's  personal  liability  should  be  discharged 

by  the    transfer  by  the  employer  to    the   employee  of 

the  employer's  right  to  the  fund  in  the  third  person's. 
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hands,  to  the  extent  of  the  employee's  proportionate  part 
thereof,  is  an  affirmative  defense,  and  must  bo  pleaded. 
2.  Patkent  bt  such  thibd  person  to  the  employee  is  an 
affirmative  defense,  and  must  be  pleaded. 

Before  Curtis,  Ch.  J.,  Sbdgwiok  and  Fbeedhan,  J  J. 

Decided  June  18,  1880. 

The  complaint  alleged,  in  substance,  that  defend- 
ant employed  plaintiff,  an  attorney-at-law,  to  sue  for 
and  collect  a  certain  claim  held  by  him  against  the 
United  States  government,  upon  a  contingent  fee  of 
one-half  of  all  sums  thereafter  recovered  for,  or  paid 
back  to,  him,  the  defendant,  his  representatives  or 
assigns,  on  account  of  the  claim  referred ;  that  under 
this  agreement  plaintiff  rendered  services  and  expended 
money,  and  through  attorneys  employed  by  him 
caused  a  suit  to  be  brought  in  the  court  of  claims,  in 
which  judgment  was  recovered  against  the  United 
States  for  $10,000;  that  subsequently  to  the  recov- 
ery of  said  judgment,  and  on  December  31,  1877, 
the  defendant  authorized  Charles  D.  Gilmore,  in  writ- 
ing, as  required  by  the  regulations  of  the  United 
States  Treasury  Department  to  collect  the  amount  of 
the  judgment  from  the  United  States,  and  pursuant  to 
such  authority  the  said  suta  of  $10,000  was  paid  to 
said  Gilmore  on  said  day,  in  satisfaction  of  said  judg- 
ment. 

The  complaint  then  proceeded  as  follows : 
"That  on  said  December  3 J,  1877,  said  Gilmore 
paid  the  defendant,  John  Devlin,  $5,000  out  of  said 
$10,000  collected,  and  retained  in  his  possession  $5,000 ; 
that  plaintiff  has  demanded  of  said  Gilmore  $2,500  of 
said  $5,000  so  retained  by  him,  but  said  Gilmore  re- 
fused to  pay  the  same  or  any  part  thereof,  alleging,  as 
a  reason,  that  said  Devlin  has  notified  and  directed 
him  not  to  pay  any  portion  of  said  $5,000  so  retained 
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by  him  to  this  plaintiff;  and  plaintiff  alleges  and 
charges  that  defendant  has  so  notified  said  Gilmore 
not  to  pay  this  plaintiff  any  portion  of  said  money, 
and  that  said  Devlin  claims  the  whole  of  said  $5,000  so 
retained  by  said  Gilmore,  and  denies  the  right  of 
plaintiff  to  any  portion  thereof;  that  defendant  is 
indebted  to  the  plaintiff,  upon  this  account,  in  the  sum 
of  $2,500  and  interest,  since  December  31,  1877." 

The  answer  was  a  general  denial. 

The  issues  came  on  for  trial  before  the  court  and 
jury,  and  the  trial  resulted  in  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed,  given  under  the  direction 
of  the  court. 

Prom  the  judgment  entered  on  the  verdict,  defend- 
ant appealed. 

The  facts  sufllciently  appear  in  the  opinion. 

A.  H.  Dailey^  attorney,  and  of  counsel,  for  appel- 
lant. 

Wm.  H.  Dickinson^  attorney,  in  person,  and  S. 
Jones^  of  counsel,  for  respondent. 

By  the  Coubt. — Sedgwick,  J. — In  this  case  the 
learned  j  udge  directed  a  verdict  for  plain  tiff.  It  cannot 
be  doubted  that  the  testimony,  given  by  the  defendant 
himself,  showed  without  dispute  that  the  plaintiff  was 
entitled  to  receive  for  his  services,  alleged  in  the  com- 
plaint; $2,500,  the  amount  he  claimed.  The  only 
question  on  the  facts  was  whether  plaintiff's  claim  was 
a  personal  indebtedness  of  the  defendant  or  whether  it 
was  a  claim  to  a  fund  held  by  one  Gilmore.  If  it  were 
the  former,  there  was  the  further  question  whether  the 
complaint  alleged  it,  as  the  cause  of  action. 

The  facts  were  as  follows  :  the  defendant  had  em- 
ployed, in  a  form  not  necessary  to  describe,  the  plaint- 
iff, to  collect  a  claim  against  the  United  States,  and 
agreed,  in  consideration  of  plaintiff's  services,  to  give 
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him  *'  one-half  of  all  sums  which  may  be  recovered  for 
or  paid  to  me,  my  representatives  or  assigns,  on  account 
of  the  claim  referred  to."  The  plaintiff  then  employed 
certain  attorneys  in  Washington  to  prosecute  the  claim 
before  the  court  of  claims.  The  prosecution  was 
successful,  and  ended  in  a  warrant  being  drawn  in  the 
treasury  department  'for  $10,000,  to  the  order  of  the 
defendant.  The  warrant  could  not  be  obtained  without 
special  authority  from  defendant,  and  for  this  purpose 
the  defendant,  with  the  knowledge,  and  consent  of 
the  plaintiff,  gave  a  firm,  a  member  of  which  was 
one  of  the  attorneys  employed  by  plaintiff,  a  power  of 
attorney  to  receive  and  indorse  the  warrant  and  to 
receive  its  amount.  It  would  api>ear  at  this  point, 
that  tlie  plaintiff,  having  agreed  that  his  attorneys 
should  equally  share  with  him  his  one  half  of  the 
recovery,  there  was  an  agreement  made  in  reference  ta 
the  distribution  of  the  proceeds  of  the  warrant.  The 
defendant  testifies  :  "  Dickinson  authorized  me  to  give 
Gilmore  a  power  of  attorney,  on  condition  that  I  would 
sign  an  agreement  to  give  said  Dickinson  $2,500.  The 
power  and  the  agreement  were  executed;  Gilmore 
went  to  the  treasury  department  and  came  back  with 
the  money ;  I  received  as  per  agreement  $5,000,  $2,500 
was  for  Dickinson  and  $2,500  for  Gilmore."  On  this 
statement  it  is  clear  to  me  that  the  plaintiff's  right  to 
payment  had  become  perfect  and  that  the  defendant 
received  the  money,  when  Gilmore,  his  personal  repre- 
sentative, collected  the  warrant,  and  that  it  was  a  per- 
sonal obligation  by  the  defendant  to  pay  the  plaintiff. 
His  legal  relation  to  Gilmore  was  such  that  he  had  the 
power  and  was  bound  to  see  that  Gilmore  paid  to  the 
plaintiff,  or  to  demand  the  money  from  Gilmore  and 
pay  it  himself.  Of  course  it  is  perceived  that  the  facts 
suggest  that  one  way  of  discharging  the  personal 
obligation  would  be  to  make  a  competent  agreement 
that  such  obligation  should  be  discharged  by  a  transfer 
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to  the  plaintiff  of  his  right  to  the  faiid  in  the  hands  of 
Oilmore,  to  the  extent  of  $2,500.  Such  a  discharge 
wonld  be  in  the  nature  of  an  accord  and  satisfaction. 
But  the  facts  do  not  show  such  an  accord. 

The  first  agreement  and  the  second  agreement  were 
that  the  defendant  would  pg,y  and  would  give.  It  may 
.  be  true  that  their  agreement  was  such,  that  the  plaint- 
iff, if  he  chose  and  was  able,  had  the  right  to  require 
that  the  amount  due  to  him  should  be  reserved  out  of 
the  recovery,  before  payment  to  the  defendant,  but  his 
right  was  not  gone  if  he  allowed  the  defendant  to  re- 
ceive the  recovery.  He  could  then  assert  the  personal 
obligation  to  pay.  If  the  facts  showed  such  an  accord 
and  satisfaction,  or,  as  the  defendant's  counsel  claimed, 
a  payment  actually  by  Gilmore  to  plaintiff,  it  was  an 
affirmative  defense,  which  must  be  pleaded  to  avail. 
The  answer  was,  however,  a  general  denial. 

It  stands  in  this  way,  then,  that  there  was  an  agree- 
ment that  the  defendant  should  pay  to  plaintiff 
one-half  of  any  recovery  by  defendant,  and.  the  de- 
fendant did  recover  and  receive  $10,000.  The  defendant, 
before  the  receipt  by  him  of  this  amount,  by  his  attor- 
ney, Gilmore,  recognized  and  acted  upon  a  subordinate  . 
agreement  that  the  plaintiff  had  made  with  the 
attorneys  employed  by  him,  and  consented  that  they 
should  be  paid  out  of  the  amount  to  be  collected  by 
Gilmore,  $2,500,  and  promised  to  give  the  plaintiff  out 
of  the  same  proceeds  $2,500.  This  promise  he  has  failed 
to  keep,  and  there  is  no  proof  that  the  plaintiff  ever 
agreed  to  look  to  Gilmore  for  the  $2,500.  The  same 
state  of  facts  shows  that  the  first  promise  to  pay  one- 
half  of  the  proceeds  has  been  broken. 

As  to  whether  this  cause  of  action  was  stated  by 
the  complaint,  there  would  have  been  no  doubt  if  the 
plaintiff  had  contented  himself  with  pleading  the  first 
agreement,  and  not  obscuring  the  matter  with  a  further 
indefinite  set  of.  allegations  that,  fortunately  for  him, 
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did  not  set  up  a  defense  for  the  defendant,  bat  was 
calculated  to  suggest  that  the  first  contract  had  been 
merged  in  a  subsequent  agreement.  On  the  whole,  the 
matters  subsequently  stated  as  to  the  manner  in  which 
Gil  more  disposed  of  the  money  received  upon  the  war- 
rant should  be  rejected  as  surplusage. 

The  views  above  expressed  cover  the  ground  to 
which  the  exceptions  in  the  case  extend,  and  there  is 
no  necessity  of  detailing  those  exceptions. 

The  judgment  should  be  aflirmed,  with  costs. 

Curtis,  Ch.  J.,  and  Preedman,  J.,  concurred. 


WILLIAM  B.  CANFIELD,    et  al,   Respondents, 
V,  THE  BALTIMORE  &  OHIO  R.  R.  CO.,  Appel- 

LANT. 

Judge's  charge — error  in,  when  not  cured  hy  subsequent  charge. — Common 

carrier. — Burden  of  proof. 

Where  the  court  erroneously  charges  the  jury,  as  matter  of  law,  that 
a  certain  material  fact  is  as  contended  by  plain  tiff ,  such  error  is  not 
cured  by  a  subsequent  charge,  made  upon  request  of  defendant's 
counsel*  to  the  effect  that  the  burden  of  proof  is  on  plaintiff  to 
show  the  said  fact  to  be  as  claimed  by  him,  and  that  on  the  evidence 
in  the  case  it  is  a  quesHon  for  the  jury  whether  it  is  so  or  not,  and 
if  they  believe  such  to  be  the  fact,  tliey  will  find,  &c., — the  original 
charge  in  that  regard  not  having  been  withdrawn. 

In  nn  nation  against  a  common  carrier  for  loss  of  goods,  alleged  to 
have  occurred  by  the  negligence  of  the  carrier,  the  burden  of  proof 
as  to  the  delivery  of  the  goods  is  on  the  plaintiff. 

Before  Cuetis,  Ch.  J.,  Sedgwiok  and  Fbeedman,  JJ. 

Decided  June  18,  1880. 

Appeal  from  a  judgment  entered  on  a  verdict  in 
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favor  of  the  plaintiffs,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial. 
The  facts  appear  in  the  opinion. 

Hutchins  &  Platt^  attorneys,  and  Austin  O.  Fox 
and  Waldo  Hutchins^  of  counsel,  for  appellant,  among 
other  things,  urged : — The  misdirection  in  regard  to  the 
presumption  of  law  as  to  the  delivery  of  the  goods  re- 
quires a  reversal  of  the  judgment.  I.  An  erroneous 
instruction  in  regard  to  a  presumption  of  law  is  cause 
for  a  new  trial  {Hilliard  on  ifew  2Tr2afe[2ed.],  306, 
§  62 ;  1  Best  on  Eoid.  [Wood's  Am.  ed.]  §  304 ;  Hollis- 
ter  0.  Johnson,  4  Id.  C39  ;  Glover  v.  Duhle,  19  Mo.  360 ; 
UoUiday  v.  Atkinson,  6  B.  &  C.  501 ;  Graves  v.  Col- 
well,  "dO  III.  612,  618). 

II.  The  error  in  the  misinstruction  was  not  cured  by 
any  subsequent  instruction.  1.  The  court  did  not  with- 
draw or  modify  the  misinstruction.  It  laid  down  the 
erroneous  rule  in  explicit  terms,  adding  that, ''  the  case 
being  considered  a  very  close  one,  the  court  had  some 
hesitation  in  coming  to  that  conclusion."  The  next 
sentence  is  "They  have,  however,  said  that  the  evi- 
dence justified  the  finding  that  they  were  delivered  to 
the  defendants."  Here  is  no  qualification  or  with- 
drawal of  the  erroneous  rule  which  the  court  of  appeals 
was  represented  as  laying  down  with  hesitation.  The 
jury  were  instructed  that  the  court  came  to  the  conclu- 
sion, and  whether  with  hesitation  or  not,  is  of  no  im- 
portance. But  the  next  sentence  shows  how  the  court 
understood  its  instructions:  "The  defendants  took 
the  goods  into  their  possession."  Again,  the  court 
left  it  to  the  jury  to  determine  whether  the  goods  were 
"str>len  while  in  the  possession  of  the  defendants,  the 
Baltimore  &  Ohio  Railroad  Company,  or  while  in  the 
store  No.  15  Maiden  Lane,"  excluding  an  inquiry  into 
the  question  whether  the  goods  were  stolen  while  in  the 
possession  of  the  plaintiffs'  carman  on  the  way  from 
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De  Wolff's  store  to  the  defendant's  station.  2.  The 
error  was  not  cured  by  the  charge  of  the  eighth  prop- 
osition submitted  by  the  defendants.  The  court 
charged  there  that  the  burden  of  proof  was  on  the 
plaintiffs  to  show  ''  that  the  missing  goods  were  in  the 
box  when  it  was  delivered  to  the  defendants  at  Wash- 
ington." But  under  the  instruction  of  the  court,  when 
the  plaintiffs  had  proved  that  the  goods  were  in  the 
box  when  it  left  the  store,  and  that  there  were  no  sus- 
picious circumstances  attending  its  transportation  to 
the  defendant's  station,  the  plaintiffs'  had  sustained 
the  burden,  and  the  law  stepped  in  with  the  presump- 
tion that  the  goods  were  delivered.  3.  The  error  in 
question  was  not  cured  by  the  charge  of  the  court  i)n 
the  first  or  second  proposition  submitted  by  plaintiffs. 
The  court  charged  that  on  the  evidence  it  was  a  ques- 
tion of  fact  for  the  jury  whether  the  missing  goods 
were  delivered  to  the  defendants  at  Washington,  but 
the  previous  instruction  remained  that  when  the  plaint- 
iffs had  proved  certain  facts,  they  could  rely  on  the 
presumption  of  law  that  the  goods  were  delivered. 
The  whole  charge  is  to  be  read  together,  and  at  the  end 
of  each  proposition  charged  on  the  subject,  this  erroneous 
construction  can  be  read:  "but  the  court  of  appeals 
has  said  that  there  being  no  suspicious  circumstances 
attending  those  goods  on  their  way  from  De  Wolff's  to 
the  depot,  the  presumption  of  law  is  that  the  goods 
were  delivered."  4.  Assuming,  but  not  conceding,  that 
the  plaintiffs'  view  of  the  subsequent  instructions  is 
correct,  and  that  such  instructions  were  contradictory 
of  the  one  in  question,  still  the  error  was  not  cured.  It 
has  been  shown  already  that  there  was  no  contradiction, 
and  that  there  was  no  withdrawal  of  the  misinstruction. 
Where  the  court  lays  down  two  contradictory  rules  for 
the  guidance  of  the  jury,  one  of  which  is  correct  and 
the  other  is  erroneous,  there  is  error,  for  it  is  impos- 
sible to  say  which  rule  the  jury  followed.    (Chidester 
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V.  Cons.  People's  Ditch. Co.,  53  Cal.  56  ;  Imhofl  v.  Ch., 
M.  &  St.  P.  R.  R.  Co.,  20  Wis.  344,  347;  Adams  v.  Ca- 
pron,  21  Md.  186,  206 ;  B.  &  O.  R.  R.  Co.  v.  Blocher, 
27  Md.  277,  286;  Soathern  R.  R.  Co.  v.  Kendrick,  40 
Miss.  374,  388 ;  Vanslyck  v.  Mills,  34  Iowa,  375  ;  Cata- 
wissa  R.  R.  Co.  v.  Ai-mstrong,  49  Penn  St.  186,  193). 
6.  The  only  way  in  which  the  court  could  obviate  the 
error  was  to  withdraw  the  erroneous  charge  in  such 
explicit  terms  that  the  jury  could  not  possibly  be 
misled  (Chapman  v.  White,  55  JV.  T.  579 ;  AUis  v. 
Leonard,  58  Id.  288).  If  'the  misdirection  may  have 
influenced  the  verdict,  a  new  trial  will  be  ordered 
(Greene  v.  White,  37  N.  Y.  405 ;  Beaver  v.  Taylor,  1 
Wall,  637,  644). 

Estes  &  Barnard,  attorneys,  and  Benjamin  Estes, 
of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J.— The  action  was 
brought  to  recover  the  value  of  certain  jewelry  and  sil- 
ver plate  which  the  plaintiffs  alleged  they  delivered  to 
the  defendant  in  a  box,  at  Washington,  D.  C,  to  be 
carried  to  New  York,  but  which,  through  the  defend- 
ant' 8  alleged  negligence,  were  abstracted  from  the  box 
while  in  the  custody  of  the  defendant. 

Upon  the  trial  it  was  admitted  that  on  May  13, 
1872,  at  Washington,  the  defendant  received  from  the 
plaintiffs,  for  transportation  to  New  York,  eighteen 
boxes  and  one  barrel,  and  that  these  packages  arrived 
in  New  York  and  were  delivered  to  the  plaintiffs'  con- 
signees, Sackett,  Davis  &  Co.  The  contested  questions 
of  fact  were  :  1.  Whether  the  missing  goods  were  con- 
tained in  one  of  the  boxes  at  the  time  of  their  delivery 
to  the  defendant  for  transportation ;  and,  2,  if  they  were, 
whether  they  were  abstracted  therefrom  before  the 
duty  of  the  defendant  for  their  safe-keeping  had  ended. 
Upon  both  these  questions  the  burden  of  proof  was 
upon  the  plaintiffs. 

Vol.  XIV.— 1G 


1 


242         CANFEELD  v.  BALTIMORE  &  OHIO  B.  R.  CO. 

Opinion  of  the  Court,  by  Fbbedman,  J. 

A  former  verdict  in  favor  of  the  plaintiffs  was  set 
aside  by  the  court  of  appeals  (75  N.  Y.  144),  on  the 
ground  of  error  in  the  charge,  and  for  the  further  rea- 
son that,  although  there  was  sufficient  evidence  to 
authorize  the  jury  to  find  that  the  missing  goods  were 
delivered  to  the  defendant  at  Washington,  the  whole 
evidence,  in  the  absence  of  proof  showing  what  care 
was  taken  by  plaintiffs'  consignees  of  the  box 
alleged  to  have  contained  the  goods,  after  its  arrival  in 
New  York,  was  as  consistent  with  the  loss  of  the  goods 
after  delivery  to  plaintiffs'  consignees  at  New  York,  as 
with  their  loss  while  in  the  defendant's  custody. 

Upon  the  last  trial,  the  plaintiffs  sought  to  obviate 
the  defect  in  the  proof  by  showing  not  only  that  all*the 
packages  were  safely  carried  from  the  landing  place  in 
New  York  to  the  store  of  Sackett,  Davis  &  Co.,  and 
that  within  a  few  days  thereafter  the  goods  in  contro- 
versy were  found  missing  from  one  of  the  boxes,  of 
whi(^  immediate  notice  wa«  given  to  the  defendant, 
but  also,  that,  while  at  said  store,  all  the  boxes  were 
kept  and  guarded  in  such  away  that  the  missing  goods 
could  not  well  have  been  abstracted  there.  Upon  an 
examination  of  the  evidence  bearing  upon  this  point, 
which  is  quite  voluminous,  I  think  sufficient  care  was 
shown  to  carry  the  case  to  the  jury. 

Upon  the  question,  however,  whether  the  missing 
goods  were  contained  in  one  of  the  boxes  at  the  time  of 
their  delivery  to  the  defendant  for  transportation,  the 
jury  were  instructed  that  upon  the  evidence  adduced 
the  presumption  of  law  was  that  they  had  been  thus 
delivered,  and  that  under  the  ruling  of  the  court  of 
appeals  the  evidence  was  sufficient  to  justify  them  so 
to  find.  In  this  the  learned  judge  below  erred.  The 
evidence  was  substantially  the  same  as  upon  the  trial 
which  was  reviewed  by  the  court  of  appeals,  and  all 
that  that  court  decided  with  regard  to  it  was,  that  it 
permitted  the  jury  to  find  a  delivery.    This  conclusion 
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was  reached  with  some  hesitation.  But  the  court  did 
not  hold  that  upon  a  re-trial  the  jury  should  be  de- 
prived of  the  privilege  of  considering  the  weight  and 
credibility  of  the  evidence.  Under  this  ruling  the 
question  of  delivery  should  have  been  submitted  as  an 
open  one,  and  the  jury  should  have  been  left  free  to 
determine  it  upon  their  own  view  of  the  true  weight  to 
be  given  to  the  evidence  which  bore  upon  it.  True, 
the  learned  judge  below,  upon  the  conclusion  of  the 
charge,  in  response  to  specific  requests,  added  that  the 
burden  of  proof  was  on  the  plaintiffs  to  show  both  that 
the  missing  goods  were  in  the  box  when  it  was  deliv- 
ered to  the  defendant  at  Washington,  and  that  they 
were  not  in  the  box  when  the  box  was  delivered  to 
Church,  the  carman,  at  New  York ;  and  also,  that  on 
the  evidence  in  the  case  it  was  a  question  of  fact  for 
the  jury  whether  the  missing  goods  were  delivered  to 
the  Baltimore  &  Ohio  Railroad  at  Washington,  and  if 
they  believed  such  to  be  the  fact,  that  they  should*find 
that  they  were  so  delivered.  But  these  additional  in- 
structions did  not  cure  the  error  alluded  to.  They  did 
not  withdraw  or  modify  the  prior  erroneous  statement 
as  to  the  presumption  of  law  and  the  sufficiency  of  the 
evidence,  as  matter  of  law,  to  establish  the  fact,  and 
the  jury  were  thus  left  under  the  impression  th^t  after 
all  the  plaintiffs  had  sufficiently  established  the  deliv- 
ery of  the  missing  goods. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

CuBTis,  Ch.  J.,  and  Sedgwiok,  J.,  concurred. 
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Skcriff~-w>t  excuMd  by  service  on  him  of  aUachmeat  against  party 
ing  execution^  from  obligation  to  make  return. 

The  sheriff  is  not  relieved  from  his  obligation  to  make  return  of  his 
proceedings  npon  an  execution  against  the  property  of  defendant, 
by  the  fact  that  prior  to  the  return  day  thereof  he  was  served  with 
a  warrant  of  attachment  against  the  plaintiff,  granted  upon  the  ap- 
plication of  defendant  as  plaintiff  in  another  action.  If  he  neglects 
to  return  the  execution,  he  is  liable  to  be  proceeded  against  by  at- 
tachment, and  it  is  no  defense  that  he  has  not  been  ruled  or  notified 
to  make  a  return.  Return  can  be  made  according  to  the  facts,  and 
if  a  sufficient  excuse  for  not  paying  the  money  is  presented,  under 
the  principles  of  Wehle  v.  Conner  (69  N.  T.  546)  and  Dunlop  o. 
Paterson  Fire  Ins.  Co.  (74  N.  T,  145),  the  court  will  not  compel 
the  sheriff  to  pay  over.  The  court  in  this  case  held  that  as  the  sher- 
iff had  not  been  ruled  or  notified  to  make  return,  the  order  direct- 
ing attachment  against  him  should  be  modified  by  the  addition  of 
theVords:  **  unless  within  ten  days  a  return  of  it  (the  execution) 
shall  be  made  according  to  the  command  thereof.*' 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Fbeedmak,  J  J. 

Decided  June  18,  1880. 

Appeal  from  order  directing  that  attachment  issae 
against  the  late  sheriff  of  the  city  and  county  of  New 
York. 

Vanderpoel^  Oreen  &  Cuming^  attorneys,  and  Almon 
Ooodwin^  of  counsel,  for  the  sheriff,  appellant,  urged : — 
I.  The  motion  is  in  form  to  compel  a  return  of  the  exe- 
cution, but  is,  in  fact,  to  compel  the  sheriff  to  pay  over 
the  $3,500  held  by  him,  and  it  was  argued  below  upon 
this  theory.  The  sheriff  made  no  objection  then,  and 
does  not  now,  to  the  return  of  the  execution,  in  accord- 
ance with  the  facts.  The  opinion  of  the  judge  below 
shows  that  this  was  the  point  in  dispute.     ''The  money 
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in  the  hands  of  the  sheriff,  collected  on  the  execution 
against  the  defendant,  belongs  to  the  plaintiff,  and  can- 
not be  attached  while  in  the  sheriff's  hands  in  a  suit 
brought  by  the  defendant  against  the  plaintiff."  The 
decision  of  the  court  below  was  erroneous.  The  whole 
question  has  been  recently  litigated  at  great  length  in 
this  court,  and  finally  passed  upon  in  the  court  of  ap- 
peals, in  the  case  of  Wehle  v.  Conner  (69  JV.  T.  546). 
In  that  case  the  court  held,  that  where  a  sheiiff,  having 
an  execution  in  his  hands,  receives  an  attachment 
against  the  judgment  creditor,  and  by  virtue  thereof 
levies  upon  the  judgment  debt,  the  attachment  becomes 
a  lien  upon  the  judgment  and  execution,  and  all  moneys 
collected  upon  the  executions  are  liable  to  be  applied 
toward  the  payment  of  any  judgment  recovered  in  the 
action  wherein  the  attachment  was  issued ;  and,  until 
the  attachment  is  vacated,  or  the  lien  thereof  in  some 
manner  discharged,  it  must  be  regarded  as  a  valid  proc- 
ess ;  and  the  sheriff  has  no  right  to  pay  over  %o  the 
judgment  creditor  moneys  collected  on  the  execution. 
That  case  is  on  all  fours  with  the  present,  except  that 
in  Wehle  v.  Conner  the  sheriff  had  levied  upon  prop- 
erty ;  and  it  did  not  appear  whether  the  money,  i.  e., 
the  proceeds  of  the  property,  had  actually  come  into 
his  hands.  On  the  re-trial  before  Mr.  Justice  Freed- 
MAN,  it  appeared  that  part  of  the  money  had  come  into 
the  sheriff's  hands  ;  and  the  court  held  that  the  attach- 
ment applied  equally  to  that.  Freedman,  J.,  says : 
"  If  he  had  not  only  made  a  levy,  but  had  collected  the 
full  amount  of  the  executions,  the  cash  in  his  hands 
would  be  bound  by  the  attachment."  Appeal  was 
taken  by  the  plaintiff  to  the  general  term  of  this  court, 
and  the  decision  of  Mr.  Justice  Freedman  affirmed 
(Wehle  V.  Conner,  MS.  opinion). 

IL  So  far  as  the  motion  was  merely  to  compel  the 
return  of  the  execution,  it  was  irregular,  and  should 
have  been  denied.   We  believe  that  under  rule  6  (Gen'l 
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Rules),it  has  been  the  uniform  practice  for  the  court  to 
require  ten  days'  notice  before  ruling  the  sheriff  to  re- 
turn process,  and  especially  so  unless  some  special 
reason  is  shown  why  the  rule  should  be  departed  from. 
The  only  reason  given  in  the  plaintiff's  affidavit  for 
shortening  the  time,  was  that  '^  the  assignee  desired  the 
immediate  payment  of  said  money  by  the  sheriff. "  The 
court  will  not  compel  the  sheriff  to  return  process 
where  there  is  good  reason  for  retaining  it.  Until  the 
settlement  of  the  conflicting  claims  of  the  parties,  the 
sheriff  is  bound  to  retain  his  process,  and  apply  the 
money  in  accordance  with  the  rights  of  the  parties,  as 
finally  established. 

Charles  N.  Blacky  for  respondent,  urged : — I.  The 
attachment  delivered  to  the  sheriff  in  the  suit  of 
Bradley  against  Parker,  in  the  supreme  court,  did  not 
dispense  with  the  duty  required  from  the  sheriff — to 
return  the  execution  and  indorse  his  return  of  satisfac- 
tion thereon  as  required  by  the  statute.  If  he  had  any 
doubt  as  to  the  proper  disposition  of  the  money,  he 
could  have  brought  it  into  court,  which  can  control  the 
application  of  the  funds  (Wehle  v.  Conner,  63  N.  Y. 
258,  260 ;  69  Id.  546,  549  ;  Dunlop  v.  Paterson  Fire 
Ins.  Co.,  74  Id.  145,  152,  153). 

II.  The  sheriff,  having  neglected  to  return  the  exe- 
cution, can  be  proceeded  against  by  attachment  or  by 
suit,  at  the  election  of  the  creditor.  Nor  is  it  any 
answer  for  him  to  say  he  had  not  been  ruled  to  return 
the  execution  (Burk  v.  Campbell,  16  Johns.  456 ; 
Stevens  v.  Rowe,  3  Den.  327,  330  \  2  R.  8.  440,  635 ; 
Code  Civ.  Pro.,  §  14). 

m.  It  does  not  appear  that  the  sheriff  has  made  a 
levy  under  the  warrant,  as  required  by  the  statute,  and 
without  such  levy  no  lien  could  be  created  {Code 
Civ.  Pro.,  §  649). 

lY.  The  money  collected  by  the  sheriff  on  the  exe- 
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cution  issued  against  the  defendant  cannot  be  attached 
while  in  the  sheriflfs  hands,  in  a  sait  brought 
by  the  defendant  against  the  plaintiff  {Drake-  on 
Attachments^  §  643 ;  Hoag  v.  Hoag,  55  N,  H.  172 ; 
Blaisdell  z).  Ladd,  14  Id.  129  ;  Belknap  ^.  Gibbons,  13 
Met  471). 

V.  The  plaintiff  having  assigned  the  cause  of  action 
to  Stratton,  in  trust  for  Mrs.  Parker,  November  15, 
1877,  and  he  having  assigned  the  judgment  to  Watts 
upon  a  like  trust,  the  sheriff  had  no  right,  as  against 
this  assignee,  to  hold  the  money  he  collected  under 
the  execution  in  this  case  to  satisfy  a  claim  against  the 
plaintiff  (Baker  z).  Kenworthy,  41  N.  T.  215 ;  Wehle 
V.  Conner,  69  Id.  546,  650). 

VI.  The  money  which  the  sheriff  has  collected  under 
the  execution  in  this  case  is  not  a  chose  in  action 
and  not  the  subject  of  garnishment,  but  personal  prop- 
erty, capable  of  manual  delivery,  and  can  only  be 
reached  by  him,  if  at  all,  by  levy  {Code  Civ.  Pro.y  §  649, 
sub.  2).  If  the  plaintiff  had  not  assigned  the  cause 
of  action,  the  money,  being  still  in  the  hands  of  the 
sheriff,  would  not  belong  to  the  plaintiff,  and  the 
sheriff  could  not  levy  on  it  under  an  attachment  against 
him  until  it  was  paid  over  (Baker  v.  Kenworthy, 
sujyra,  215,  2f  6). 

VII.  The  money  collected  on  the  execution  in  this 
case  went  into  the  hands  of  the  sheriff  from  the  plaint- 
iff in  the  attachment  suit  (the  defendant  here).  The 
rule  is  that  when  'Hhe  money  in  the  hands  of  the 
officer  of  the  law  did  not  go  there  directly  from  the 
debtor  in  the  attachment,  but  from  some  other  and 
original  and  independent  source,  over  which  the  attach- 
ment debtor  had  no  control  as  an  owner,"  it  is  not  the 
subject  of  an  attachment  (Dunlop  v.  Paterson  Fire 
Ins.  Co.,  74  JV.  T.  145,  151). 

VIIL  The  statute  requires  the  sheriff,  in  executing 
an  attachment,  to  take  personal  property  capable  of 
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manual  delivery  into  his  actual  custody.  The  sheriff 
had  obtained  possession  of  this  money  under  an  exe- 
cution issued  out  of  this  cou^t,  and  that  possession 
could  not  be  interfered  with  by  process  from  an- 
other court  (Dunlop  v.  Paterson  Fire  Ins.  Co.,  74 
iT.  T.  146,  148,  149,  161;  Shinn  v.  Zimmerman,  3 
Zab.  160). 

By  the  Court. — Freedman,  J. — This  is  an  appeal 
from  an  order  directing  an  attachment  to  issue  against 
Bernard  Reilly,  the  late  sheriff  of  the  city  and  county 
of  New  York,  for  neglecting  to  return  an  execution 
against  the  property  of  the  defendant  as  required  by 
the  writ.  On  June  11,  1879,  the  plaintiff  recovered  a 
judgment  against  the  defendant  for  the  sum  of 
$4,832.64,  and  on  June  12,  an  execution  was  issued 
thereon  to  said  sheriff.  He  collected  the  entire  amount, 
and  on  September  23,  1879,  he  paid  over  to  the  plaintiff 
the  sum  of  $1,332,64,  on  account.  The  balance  he 
claims  to  hold  under  a  warrant  of  attachment  issued 
to  him  out  of  the  supreme  court  on  or  about  June  26, 
1879,  in  an  action  wherein  the  defendant,  John  J. 
Bradley,  was  plaintiff  and  the  present  plaintiff,  John 
B.  Parker,  was  defendant.  The  warrant  commanded 
him  to  attach  and  safely  keep  the  proi)erty  of  the  said 
Parker,  or  sufficient  thereof  to  satisfy  the  claim  of 
Bradley,  amounting  to  $2,000,  with  some  three  years' 
interest  thereon,  besides  the  costs  and  expenses  of  said 
action.  It  is  conceded  that  the  said  warrant  of  attach- 
ment still  remains  in  full  force  and  effect.  There  is  no 
proof,  however,  of  what  the  sheriff  did  under  it. 

These  facts  do  not  constitute  a  sufficient  excuse  for 
omitting  to  make  a  return.  The  statute  requires  the 
shoriff  to  execute  the  execution  according  to  the  com- 
mand thereof  and  make  return  thereon  of  his  proceed- 
ings under  his  hand.    The  attachment  delivered  to  him 
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did  not  relieve  him  of  that  duty  (Wehle  v.  Conner,  63 
jr.  r.  258 ;  affirming  S.  C,  40  Super.  Ct.  24). 

He  can  make  a  return  according  to  the  facts.  If  by 
them  an  excuse  for  not  paying  over  the  money  is  pre- 
sented, within  the  principles  decided  in  Wehle  v. 
Conner  (69  If.  T.  546)  and  Dunlop  v.  Paterson  Fire 
Ins.  Co.  (74  Id.  145),  the  court  will  not  compel  him  to 
pay  over ;  for  whenever  a  claim  is  made  against  a  sheriff 
for  money  in  his  hands,  and  there  is  any  doubt  as  to 
who  is  entitled  to  it,  it  is  usual  for  the  court,  for 
the  protection  of  the  officer,  to  refuse  to  compel  him  to 
decide  the  controversy  at  his  own  risk  (Mills  v.  Davis, 
53  If.  Y.  349).  The  question,  therefore,  of  the  sheriff's 
liability  to  pay  over,  and  if  he  be  liable,  whether 
payment  should  be  ordered  summarily,  should  be 
reserved  until  after  the  coming  in  of  the  return. 

The  sheriff  having  neglected  to  return  the  execution 
according  to  the  command  thereof,  was  liable  to  be 
proceeded  against  by  attachment,  and  it  was  no  answer 
for  him  to  say  that  he  had  not  been  ruled  or  notified 
to  make  a  return  (Burke  ?).  Campbell,  15  Johns.  456 ;. 
Coming  v.  Soutliland,  3  Hill^  652). 

But  the  fact  that  he  had  not  been  ruled  or  notified, 
taken  in  connection  with -the  other  facts  relied  on  by 
him  as  an  excuse,  demanded  that  before  the  actual 
issue  of  the  attachment  an  opportunity  should  be 
afforded  to  him  to  make  a  return.  The  order  directing 
that  an  attachment  issue  against  the  said  sheriff  for 
not  returning  the  execution,  should  therefore  be  modi- 
fied by  adding  at  the  end  thereof  the  words,  "  unless 
within  ten  days  a  return  of  it  shall  be  made  accord- 
ing to  the  command  thereof ;"  and  as  thus  modified 
the  order  should  be  affirmed,  without  costs  on  the 
appeal. 

Curtis,  Ch.  J.,  and  Sedgwick,  J.,  conoarred. 
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MORRIS  A.  TYNG,  Respondent,  v.  THE  THEO- 
LOGICAL SEMINARY  OF  THE  PROTESTANT 
EPISCOPAL  CHURCH  IN  THE  DIOCESE  OF 
OHIO,  Appellant. 

L  Hmnro. 

1.  contract  of  for  an  indefinite  or  UNDESCMBED 
time. 

(a)  General  bulb  as  to  its  period  of  continuakce. 
1.  From  year  to  year,  commenciiig  from  the  time  when  the 
contract  takes  effect. 
1.  Inflexibility  of  the  rule  that  the  year  commences  when 
the  contract  takes  effect.     The  rule  is  not  inflexible. 
£ach  particular  cade  must  depend  on  its  own  circum- 
stances, 
(a)  Modifications. 

1.  Although  a  tenancy  begins  in  the  middle  of  a 
quarter,  yet  if  by  agreement  the  rent  is  paya- 
ble on  the  quarter  days,  or  payments  are  in  fact 
so  made,  then,  the  year  for  its  continuance 
will,  according  to  the  circumstances,  date  from 
the  previous  or  succeeding  quarter  year. 

2.  Although  the  contract  may  take  effect  immedi- 
ately ou  its  being  made,  yet,  if  the  nature  of  the 
service  to  be  performed  under  it  is  such  that  the 
performance  of  it  regularly  commences  at  a  cer- 
tain |)eriod  .of  the  year  and  ends  at  a  certain 
period,  no  services  being  performed  between  the 
last  named  period  and  the  recurring  first  named 
period  in  the  next  year  (which  circumstances 
are  well  known  to  both  parties)  the  date  of  the 
commencement  of  the  year  for  the  running  of  the 
contract  ae  one  from  year  to  year  under  the  gen-- 
eral  rule  will  he  the  firet  named  period^  the  time 
intervening  between  the  making  of  the  con- 
tract and  such  first  named  period  forms  no  part 
of  such  year. 

(&)  OONTBACT,  HOW  DETERMINED. 

1.  A  reasonable  notice  ending  with  the  year  should  be  given. 
1.  Instances. 


y^ 


TYNG  t;.  THEOLOGICAL  SEMINARY.  251 

Statement  of  the  Case. 

1.  In  the  case  first  above  put  under  the  head  of  '^  modi- 
fications,''  it  should  be  for  the  end  of  a  year  com- 
mencing at  the  previous  or  succeeding  quarter  day, 
according  to  circumstances. 

2.  In  the  case  second  above  put,  under  the  head  of 
modifications,  it  may  be  for  the  end  of  a  year  com- 
mencing  at  the  period  when  the  performance  of  the 
service  regularly  commences. 

1.  Rbasonable  notice. 

1.  Question  of  law  for  the  court 

1.  When  the  /cuts  claimed  to  conttUtUe  it  are 
undisputed. 

(a)  Thus  where  the  original  contract  for 
an  indefinite  term  was  for  the  employ- 
ment by  a  corporation  of  a  professor 
at  a  certain  salary,  composed  in  part 
of  money  and  in  part  of  the  occupa- 
tion of  a  house,  and  the  contract  by 
implication  of  law  was  determinable 
by  a  notice  given  for  October  1,  a 
notice  given  on  July  11  preceding, 
of  a  resolution  passed  July  9,  vacat- 
ing the  chair  held  by  the  professor,  with 
an  offer  to  pay  the  money  salary  up  to 
the  following  October  1,  and  permit  the 
use  of  the  house  until  that  time,  and  the 
professor  received  the  salary,  and  occu- 
pied the  house  up  to  that  time,  wlien  he 
voluntarily  removed  from  the  house,  and 
for  years  after  made  no  further  claim; 
the  professor  having  in  the  June  previous 
to  the  July  in  which  the  resolution  was 
passed  been  informed  by  a  committee 
appointed  at  a  meeting  of  the  board  of 
trustees,  at  which  a  quorum  was  not 
present,  that  the  board  did  not  feel 
justified  in  employing  him  for  another 
year, 

HELD, 

as  matter  of  law^  a  reasonable  and  suffi- 
eiertt  notice, 
«.'  OONTRACT  FOR  A  DEFINITE  TIME. 

(a)  A  contract  was  made  in  April,  1870,  by  a  corporate  body,  a 
seminary,  to  take  effect  July  1,  1870,  for  the  services  of  a  pro- 
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fessor,  Tvithout  specifying  the  time  of  its  duration.  On  July  9, 
1878  (the  professor,  in  the  preceding  June,  having  been  in- 
formed by  a  committee  appointed  at  a  meeting  of  the  board  of 
trustees,  at  which  a  quorum  was  not  present,  that  the  board  did 
not  feel  justified  in  employing  him  for  the  next  year),  the  chair 
of  the  professor  was  vacated  by  resolution  of  the  board  of 
trustees,  of  which  the  professor  had  notice  July  18.  In  the  month 
of  June,  of  each  year,  there  was  an  annual  meeting  of  the  board 
of  trustees,  at  which,  as  plaintiff  well  knew,  provision  was  made 
for  carrying  on  the  work  of  the  scholastic  year  next  ensuing,  and 
at  which  it  was  customary,  as  plaintiff  also  well  knew,  to  select 
the  professors  who  were  to  perform  duty  during  the  coming 
year,  and  to  fix  their  salaries ;  and  it  further  appeared  that  it 
was  not  until  after  the  completion  of  these  arrangements  that 
the  salaries  thus  fixed  as  so-called  annual  salaries  conunenced 
to  run  from  July  1  of  each  year. 

Held, 
that  it  might  be  a  question  whether  the  first  contract  was  not 
one  for  a  definite  term,  to  wit,  the  next  ensuing  scholastic 
year,  and  whether  the  continuance  of  the  professorship  at  the 
annual  meetings  in  June,  1871,  and  June,  1872,  were  not  new 
independent  contracts  for  a  definite  term,  to  wit,  the  scholas* 
year  next  ensuing  each  of  said  annual  meetings;  if  so,  whether 
any  action  was  necessary  on  the  part  of  the  trustees  to  deter- 
mine tlie  contract  of  employment,  and  if  any  action  was  neces- 
sary, whether  the  action  had  in  June  and  July,  1878,  did  not 
of  themselves  have  such  effect. 
n.  Mastrr  akd  Sbrvant.     Profbssobbhipb. 
in.  Laitdlord  akd  Tbnaitt. 

1.  Application  of  above  principles  in  whole  or  in  part  to  con- 
tracts of  hiring  in  those  relations. 

Before  Curtis,  Ch.  J.,  Sedgwick  and  Freedman,  J  J. 

Decided  June  18,  1880. 

The  complaint  alleges  in  substance  that  defendant 
engaged  the  services  of  plaintiff  as  a  professor  in 
its  seminary,  and  employed  him  as  such  for  one  year 
from  July  1,  18T3,  to  July  1,  1874,  and  agreed  to  pay 
him  for  his  services  at  the  rate  of  $1,300  per  annum, 
and  the  occupation  of  a  certain  house ;  that  he  entered 
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on  his  employment  and  performed  the  duties  thereof 
nntil  July  10,  1873,  when  he  was  discharged  ;  the  de- 
fendant, during  the  whole  of  the  period  from  July  10, 
1873,  to  July  1,  1874,  refusing  to  allow  him  to  perform 
the  duties  of  his  employment  or  to  pay  him  therefor,  to 
his  damage  of  $975,  with  interest  thereon. 

It  appears  in  the  case  that  he  had  been  paid  an 
amount  which  would  cover  the  salary  at  the  stipulated 
rate  up  to  October  1,  1873  ;  and  had  occupied  the  house 
up  to  that  time,  and  that  this  $975  covers,  at  the  stipu- 
lated rate,  services  to  be  performed  from  October  1, 
1873,  to  July  1, 1874. 

There  have  been  two  trials  of  the  action.  On 
the  first  trial  a  verdict*  for  the  plaintiff  was  directed. 

A  motion  for  a  new  trial  was  made  before  the  judge 
who  presided  at  the  trial.     The  motion  was  granted. 

The  facts  stated  in  the  opinion  delivered  on  granting 
the  motion  appeared  on  the  trial,  of  course  in  much 
greater  detail ;  thus  the  evidence  showed,  in  detail,  that 
there  was  bat  one  regular  meeting  of  the  board  of 
trustees  held  in  each  year,  and  that  that  meeting  was 
held  in  the  latter  part  of  June ;  that  at  this  meeting 
provision  was  made  for  carrying  on  the  work  of  the 
scholastic  year  next  ensuing,  and  it  was  customary  then 
to  select  the  professors  who  were  to  perform  duty  dur- 
ing the  coming  year,  and  to  fix  their  salaries ;  all  of 
which  was  well  known  to  plaintiff. 

It  also  appeared  that  the  defendant's  fiscal  year,  so 
to  speak,  was  from  July  to  July,  the  accounts 
kept  with  the  professors  and  the  resolutions  adopted 
by  the  board  of  trustees  being  made  out  on  the  basis 
of,  and  referring  to,  yearly  salaries  running  from 
July  1(.  ^ 

It  also  appeared  that  plaintiffs  professorship  was 
specially  endowed  ;  that  previous  to  June,  1873,  at- 
tempts had  been  made  to  close  the  school,  which  had 
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invariably  failed,  all  of  which  plaintiff  knew ;  and 
plaintiff  did  not  believe  that  the  proposition  to 
close  the  school,  made  in  June,  1873,  would  or  could 
be  carried  into  effect. 

.  It  also  appeared  that  on  July  10,  1873,  the  boards 
of  trustees  of  almost  all  the  seminaries  and  colleger 
in  the  land  had  adjourned  after  completing  their  ar- 
rangements for  the  ensuing  year ;  that  plaintiff  found 
it  impossible,  after  so  late  a  notice  of  July  10,  to  obtain 
similar  employment  elsewhere,  and  that  he  had  been 
invited  from  New  York  to  Ohio,  with  his  family,  in 
the  I'easonable  expectation  of  permanence. 

The  opinion  delivered  on  the  motion  for  a  new  trials 
was  as  follows : 

"Sedgwick,  J. — These  facts  were  proved.  The 
defendants'  minutes  have  the  following  memorandum, 
viz. :  March  8,  1870,  '  Bishop  McUvaine  nominates 
Rev.  Morris  A.  Tyng  to  the  Griswold  professorship, 
which  was  unanimously  confirmed  on  the  motion  of 
Dr.  Burr.' 

''  There  was  a  yearly  salary  paid  at  irregular  times. 
There  is  no  evidence  as  to  the  rate  of  compensation 
or  the  times  when  it  was  to  be  paid,  sufficient 
to  show  the  intention  of  the  parties,  in  respect  of 
the  intended  duration  of  the  employment. 

"  Certain  officenj  of  the  defendant,  who  notified  the 
plaintiff  of  his  appointment,  said  to  him,  when  he  was 
in  Ohio  (although  there  was  no  evidence  that  they  had 
}iny  authority  to  make  or  modify  the  contract  on  be- 
half of  the  defendant),  that  '  they  wished  me  to  come 
out  and  take  possession  at  the  opening  of  the  spring 
teim  in  April,  but  I  declined  to  do  that,  but  agreed  to 
come  out  and  to  take  possession  to  date  from  the  com- 
mencement on  July  1.'  He  again  testifies:  *lt  was 
stated  distinctly  at  that  time,  that  I  would  not  accept 
under  any  condition   except    that    the   appointment 
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should  date  from  Jaly  1.'  And  again :  '  It  was  agreed 
that  the  period  of  my  connection  with  the  seminary 
should  date  from  July  1,'  and  also,  Hhat  I  would 
accept  the  appointment  to  date  from  July  1.^ 

''The  practice  of  the  seminary  was,  on  one  of  thQ 
first  days  of  October,  persons  presented  themselves  for 
admission  and  were  examined.  The  course  of  instruc- 
tion then  began.  There  was  a  new  term  that  began  on 
April  1,  and  continued  until  the  last  days  of  June, 
when  there  was  the  examination  for  graduation 
and  the  commencement  exercises.  The  vacation 
followed  to  October  1.  Through  the  vacation  the  pro- 
fessors did  no  service  for  the  seminary. 

"  The  practice  was,  that  the  trustees,  at  the  annual 
meeting,  held  in  June,  made  all  the  arrangements  for 
the  year,  to  come.  The  meeting  that  was  to  be  held  in 
June,  1873,  fell  through  for  want  of  a  quorum,  and  a 
new  meeting  was  called  for  July  8. 

'  *  On  J  uly  8,  1873,  the  trustees  resolved  to  close  the 
seminary,  and  expressing  their  entire  respect  for  the 
character,  learning  and  teaching  of  the  plaintiflf,  de- 
clared his  professorship  vacant.  The  trustees  at  the 
same  time  directed  that  an  amount  equal  to  the  salary 
to  October  1  should  be  paid  the  plaintiflf,  and  that 
to  that  day  he  'might  use  the  house  attached  to  his 
professorship.  The  reason  for  this  action  was,  that 
only  two  students  had  attended  the  seminary  through 
the  year.  Plaintiflf  received  notice  of  this  action  of  the 
trustees  on  or  about  July  8,  1873.  The  seminary  was 
entirely  closed  by  the  trustees,  and  there  was  no  duty 
thereafter  to  be  done  by  the  plaintiflf.  He  received  the 
money  and  used  the  house,  as  voted  by  the  trustees, 
but  has  never  waived  any  claim  he  may  have  to  be  paid 
further  amounts  for  salary. 

"His  claim  is,  that  there  was  an  employment  from 
year  to  year ;  that  the  contract  was  entire  as  to  each 
year ;  that,  by  the  contract,  these  years  began  July 
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1,  when  the  plaintiff  took  his  seat ;  that  it  was  not 
€nded  by  notice  before  July  1,  1873,  and,  therefore, 
continued  down  to  July  1,  1874,  and  that  a  notice, 
after  July  1,  1873,  could  not  bring  the  contract  to  a 
close  before  July  1,  1874. 

"There  was  no  proof  of  usage  to  aid  the  construc- 
tion of  the  contract.  The  nature  of  the  contract,  how- 
ever, was  so  far  determined  by  law  that  it  could  not 
be  affected  by  testimony  (which  was  offered,  but  ex- 
cluded) that  it  was  the  custom  of  the  seminary  in  ques- 
tion to  retain  professors  during  good  behavior ;  we 
must  mainly  rely  i^pon  the  implication  in  the  situation 
of  the  parties,  and  in  the  facts  to  which  the  contract 
was  to  be  applied. 

'^  The  general  rule  that  a  hiring  in  general,  that  is, 
for  an  indefinite  or  undescribed  time,  not  expressed  to 
be  at  will,  was  to  be  deemed  a  fairing  for  a  yekr,  arose 
from  natural  equity.  '  If  the  hiring  be  general,  with- 
out any  particular  time  limited,  the  law  construes  it  to 
be  a  hiring  for  a  year,  upon  a  principle  of  natural 
equity,  that  the  servant  shall  serve  and  the  master 
maintain  him  throughout  all  the  evolutions  of  the 
respective  seasons,  as  well  when  there  is  work  to  be 
done,  a^  when  there  is  not '  (1  Bl.  Coram.  15  Eng.  ed. 
p.  425). 

''This  general  rule  is  to  be  applied  to  cases  that 
have  the  same  character  as  those  in  respect  of  which  it 
was  originally  made,  viz.,  domestic  servants  or  servants 
in  husbandry.  It  is  applicable  to  cases  like  clerks, 
where  there  is  nothing  in  the  kind  of  service  to  give 
one  day  more  significance  than  another,  and  it  would 
be  unjust  to  one  side  or  the  other  to  choose  a  space  of 
time  less  than  a  year  for  the  duration  of  the  contract. 
But  evidently,  while  this  justice  is  preserved,  the  rule 
has  no  regard  for  the  particular  day  on  which  the 
space  of  time  ends,  beyond  the  demands  of  uniformity 
and  certainty. 
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"  If  this  justice  be  preserved,  and  the  circumstances 
clearly  show  that  both  sides  know  the  employment 
was  to  do  a  certain  thing,  which  might  call  for  a  time 
shorter  or  longer  than  a  year  by  a  few  days,  rather 
than  for.  devotion  of  time  generally,  to  repeated  in- 
stances of  service,  then,  certainly  it  would  be  just  to 
put  an  end  to  the  contract  by  notice  ending  with  the 
day  of  the  completion  of  the  thing  to  be  done.  In  case 
where,  as  matter  of  fact,  the  time  required  for  the 
completion  of  the  service  was  about  a  year,  and  was 
required  year  after  year,  it  would  be  just  to  make  a 
renewal  of  the  yearly  service,  subject  to  an  ending  of 
the  same  kind  as  the  first  yearly  service,  although  it 
might  not  end  on  the  same  calendar  date.  The  fact  is 
that  at  the  expiration  of  the  iirst  term  there  is  by  a 
continuance  merely  in  employment,  a  tacit  renovation 
of  the  original  contract,  to  use  the  words  of  Lord 
Mansfield,  in  reference  to  a  somewhat  analogous  sub- 
ject  (Right  V.  Darley,  2  T.  R.  162),  rather  than  a 
renewal  of  right  as  to  the  time  the  first  contract  en- 
dured. 

'  '*A11  general  rules  have  to  be  restrained  by  their 
fitness  to  the  special  instances,  and  this  has  been  said 
8i)ecifically  of  the  present  general  rule  (Baxter  t?. 
Nurse,  6  Mann.  &  G^.  936  ;  1  C.  <fe  R.  10  [1844] ;  Pan- 
cmw  tj.  Oakford,  5  H.  &  N.  635  [I860]).  This  last  case 
says  that  there  is  no  inflexible  rule  that  a  general  hir- 
ing '  is  a  hiring  for  a  year.  Each  particular  case  must 
depend  upon  its  own  circumstance.'  The  same  must 
be  true  in  reference  to  the  day  when  the  employment 
is  to  end.  It  is  not  an  inflexible  rule  that  such  day  is 
to  be  found  by  a  calculation  of  the  end  of  a  year  from 
the  day  of  the  employment. 

^^An  illustration  is  found  in  cases  of  tenancy  from 
year  to  year.  The  general  presumption  is  of  a  year 
from  the  date  of  the  commencement  of  the  tenancy, 
bat  that  is  affected  in  cases  where  the  tenancy  begins 
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in  the  middle  of  a  quarter  by  the  agreement  of  the 
parties  that  rent  is  payable  on  the  quarter  days,  on  the 
fact  of  such  payments,  and  according  to  ,the  circum- 
stances it  will  be  held  that  for  the  purpose  of  fixing 
the  time  for  notice  to  quit  the  year  is  to  date  from  the 
previous  or  the  succeeding  quarter  day  (Doe  v.  John- 
son, 6  Esp.  10 ;  Doe  v.'  Stapleton,  3  a  <£  P.  275  ; 
Adams  on  lyectment^  Am.  ed.  of  1821,  p.  135). 

*'In  the  present  case  both  parties  knew  that  the 
service  called  for  was  to  be  in  the  future  regular, 
although  the  day  of  the  beginning  of  the  employment 
was  July  1.  The  nature  of  a  CQurse  of  instruction  was 
that  it  should  begin  with  the  admission  of  the  student 
in  October,  and  be  conducted  by  the  same  professor 
through  a  time  w^hen  each  day's  instruction  would 
have  its  influence  on  the  instruction  of  other  days. 
It  could  not  have  been  meant  that  such  employment 
should  end  on  April  15,  say,  of  a  succeeding  year,  if 
accident  had  called  for  the  employment  of  a  professor 
on  that  date  of  a  former  year. 

*' It  would  be  against  their  common  interests  and 
their  duty  to  students  to  make  an  agreement  that  con- 
templated a  sudden  departure  of  a  professor  in  the 
middle  of  a  term,  or  even  of  a  year.  The  nature  and 
necessity  of  the  case  imply  more  than  the  accidental 
date  of  the  employment. 

''  I  am  of  opinion  that  by  the  contract  the  plaint- 
IflE  was  employed  from  July  1  to  October  1,  1870,  so  as 
to  entitle  him  to  the  salary  at  that  time,  and  then  and 
thereafter  from  year  to  year,  and  that  the  employment 
could  be  ended  by  reasonable  notice  given  for  October 
1.  The  resolution  of  July  8,  communicated  on  the  10th, 
was  substantially  such  a  notice,  and  that  the  plaintiflTs 
claim  for  compensation  was  satisfied  by  the  payments 
made  under  the  resolution. 

^^  For  these  reasons  I  was  in  error  in  directing  a  ver- 
dict for  the  plaintiff,  wliich,  however,  was  understood 
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to  be  a  formal  direction,  aad  the  motion  for  a  new- 
trial  should  be  granted  ;  the  jorder  to  be  entered  nunc 
pro  tunc  as  of  the  term  when  the  motion  was  made." 

On  the  second  trial  the  same  facts  appeared  as  on  the 
first,  with  this  additional  evidence:  '' Between  the 
commencement  in  June  and  the  instraction  of  classes, 
I  had  a  great  deal  to  do  with  reference  to  my  professor- 
ship ;  it  was  necessary,  during  that  time,  to  make  the 
formal  arrangement  of  the  studies  and  classes  for  the 
coming  year :  the  arrangement  as  to  how  much  time 
should  be  spent  in  the  seminary  in  each  department  by 
each  class,  the  hours  of  instruction,  the  choice  of  books, 
and  the  preparation  of  notes  and  memoranda  for 
furnishing  material  for  instruction  for  the  year  ;  then 
also  my  own  studies  for  the  instruction  of  the  year." 

On  the  second  trial,  defendant's  counsel,  at  the  close 
of  the  evidence  adduced  on  plaintiflf's  behalf,  moved  to 
dismiss  the  complaint  on  the  ground  that  plaintiff  had 
not  proved  a  cause  of  action. 

The  motion  was  denied,  and  defendant's  counsel 
duly  excepted. 

Defendant's  counsel  then,  without  offering  further 
evidence,  moved  that  the  court  direct  a  verdict  for  the 
defendants,  and  read  from  the  opinion  of  Judge 
Sedowick,  in  reference  to  the  granting  of  a  new  trial 
in  this  case. 

The  motion  was  denied,  and  defendant's  counsel 
duly  excepted. 

The  court  charged  the  jury,  at  the  request  of 
plaintiff's  counsel,  '^  that  the  contract  between  plaint- 
iff and  defendants,  subsequent  to  July  1,  18T3,  was  a 
contract  for  the  then  current  year  at  a  salary  of 
$1,300  i)er  annum,  and  could  only  be  determined  by 
defendants  (plaintiff  not  assenting  to  a  termination  of 
it),  by  reasonable  notice  expiring  with  the  then  current 
year." 
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To  which  charge  the  defendants'  counsel  then  and 
there  duly  excepted. 

The  question  whether  such  reasonable  notice  had 
been  given  was  by  the  charge  left  to  the  jury  to  deter- 
mine. 

The  plaintiflPs  counsel  requested  the  court  to  charge 
that:  "If  the  jury  found  that  the  original  agreement 
was  that  the  plaintiff  should  report  for  duty  on  July  1, 
1870,  and  that  his  salary  should  be  paid  from  that 
date,  and  that  he  did  so  report  for  duty,  and  that  his 
annual  salary  was  reckoned  and  paid  by  defendants 
from  that  date,  it  is  to  be  presumed,  in  the  absence 
of  express  proof  to  the  contrary,  that  the  year  for 
which  plaintiff  was  first  employed,  began  on  that  date, 
and  that  every  subsequent  annual  renewal  of  the  em- 
ployment dated  from  the  same  day,  i.  e.,  July  1,  in 
each  year." 

The  court  so  charged,  "  if  the  jury  believe  that  was 
the  commencement  of  the  year." 

To  which  charge  the  defendants'  counsel  then  and 
there  duly  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiflf . 
A  motion  for  a  new  trial  on  the  judge's  minutes  was 
made  and  denied,  and  an  order  to  that  effect  entered. 
From  the  order  denying  the  motion  for  a  new  trial,  and 
the  judgment  entered  upon  the  verdict,  the  present 
appeal  was  taken  by  the  defendant. 

Nash  <&  HoU^  attorneys,  and  S.  P.  Nash^  of  counsel, 
for  appellant,  urged : — I.  There  was  no  evidence  on  the 
part  of  the  defense ;  all  the  testimony  was  that  of  the 
plaintiff  and  his  witnesses,  which  was  not  in  any  way 
attacked,  and  the  case  should  not  therefore  have  been 
left  to  the  jury.  The  plaintiflf  was  engaged  as  pro- 
fessor  in  1870,  the  only  evidence  of  the  employment 
being  the  following  entry  in  the  minutes  of  the  board 
of  March  8 :  "Bishop  Mcllvaine  nominated  Rev.  Mor- 
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ris  A.  Tyng  to  the  Griswold  professorship,  which  was 
nnanimonsly  confirmed  on  motion  of  Dr.  Burr."  This 
was  the  only  record  evidence  of  the  original  employ- 
ment. PlaintijBE  entered  upon  his  duties,  and  continued 
until  July,  1873,  when  the  professorship  was  vacated. 
His  case  required  him  to  show  an  employment  from 
year  to  year,  dating  the  year  from  July  1.  To  do  this, 
he  proved  the  resolutions  of  the  board,  passed  January 
18,  1872,  reducing  the  salaries  of  the  professors,  as  fol- 
lows: "From  and  after  July  1,  1872,  the  yearly  sala- 
ries to  be  paid  by  the  board  shall  be  as  follows,"  &c., 
and  a  resolution  of  June  10, 1873,  restoring  the  previous 
rate  for  the  year  then  about  ending.  This,  with  the 
entries  on  the  account  books,  showing  that  his  salary 
dated  from  July  1,  1870,  is  the  evidence  bearing  on  the 
question  of  an  annual  employment  to  date  from  July  1. 
The  plaintiff  himself  testified  and  introduced  certain 
correspondence  and  conversations  with  Bishop  Mcll- 
value  and  others.  The  evidence  of  the  discharge  of 
the  plaintiff  by  vacating  his  chair  was  the  following : 
A  meeting  of  some  members  of  the  board,  not  a 
quorum,  at  which  a  committee  of  conference  was  ap- 
pointed to  confer  with  the  plaintiff  as  to  the  advisabil- 
ity of  his  leaving  the  board  free  at  their  next  meeting 
"to  make  new  arrangements  for  the  coming  year," 
plaintiff's  own  account  of  his  conference  with  the  com- 
mittee, and  the  final  resolutions,  passed  July  9,  vacat- 
ing his  professorship.  These  recited  "  a  suspension  of 
the  work  of  the  seminary  on  account  of  the  want  of 
students."  Plaintiff's  position  was,  that,  before  this 
was  done,  on  July  9,  that  is,  before  there  had  been  a 
formal  act  of  a  full  board,  he  had  entered  on  the  next 
year,  and  that  a  contract  for  that  year  had  taken  effect. 
There  was  no  question  of  fact  upon  this  evidence  to 
submit  to  the  jury.  Either  on  the  conceded  facts 
plaintiff  was  employed  for  a  year  from  July  1,  1873,  or 
he  was  not.    If  he  was,  he  could  not  be  discharged  by 
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any  notice,  however  reasonable ;  if  iie  was  not,  there 
was  no  legal  necessity  for  any  notice.  It  seems  clear, 
therefore,  that  the  charge  was  based  upon  an  erroneous 
view  of  the  rights  of  the  parties. 

II.  Though  the  salary  of  the  plaintiflf  was  payable 
yearly,  there  was  no  contract  from  July  1  to  July  1  in 
each  year..  It  is  quite  clear  that  at  the  commencement 
in  each  year,  any  professor  would  have  felt  free  to 
leave.  If  any  annual  contract  can  be  implied  from  the 
facts,  it  is  a  contract  for  the  scholastic  year,  which  ended 
with  the  dispersion  of  the  students  in  July,  and  com- 
menced again  in  October  (see  opinion  of  Sedgwick,  J.). 
If  plaintiff  was  paid,  as  he  was,  for  his  entire  service  in 
1872-3,  no  new  year  began  until  the  opening  of  the 
seminary  in  October,  1873,  and  it  did  not  then  open. 

III.  Assuming  that  the  previous  year  ended  on  July 
1,  1873,  and  that  no  formal  action  of  the  board  was 
taken  before  July  9,  the  mere  lapse  of  the  nine  inter- 
mediate days  without  service  rendered  to,  and  accepted 
by,  the  corporation,  cannot  create  a  contract  for  an- 
other year.  It  is  not  like  a  holding  over  of  a  tenant. 
A  contract  cannot  be  forced  upon  a  party,  esi)ecially 
upon  a  corporation,  and  when  it  is  said  that  a  contract 
is  implied,  it  is  meant  that  the  evidence  shows  that 
both  parties  understood  that  a  contract  had  been 
agreed  to.  This  cannot  be  said  in  the  present  case. 
Plaintiff  testified  that  the  first  duty  of  instruction  he 
performed  was  in  October,  1870 ;  '*  I  did  no  duty  as  in- 
structor after  the  commencement  in  June,  1873."  No 
contract  can  be  implied  for  another  year  from  this  stale 
of  facts, 

IV.  The  evidience  of  the  correspondence  and  con- 
versations of  plaintiff  with  Bishops  Mcllvaine  and 
Bedell  was  erroneously  received.  This  evidence  was 
commented  on  in  the  charge  as  ''illustrating"  the  con- 
tract. There  was  no  evidence  that  these  persons  had  a 
right  to  bind  the  corporation.    The  contract  which  was 
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sought  to  be  proved  by  the  conversation,  that  is  a  con- 
tract made  in  March,  1870,  for  an  engagement  for  a 
year,  to  begin  in  the  succeeding  July,  would  not  have 
been  valid  unless  in  writing,  and  the  contract  in  fact 
made  was  shown  by  the  records  of  the  board. 

V.  The  verdict  was  also  against  the  weight  of  evi- 
dence, and  a  new  trial  should  be  granted. 


O.  P.  Buelly  attorney,  and  of  counsel,  for  respond- 
ent, urged  : — I.  As  to  exceptions  to  the  refusal  of  the 
justice  on  the  trial  to  dismiss  the  complaint,  or  to 
direct  a  verdict  for  the  defendant.  The  two  exceptions 
present  the  same  question.  1.  The  case  was  properly 
submitted  to  the  jury,  upon  the  question  whether  the 
defendant  gave  the  plaintiff  reasonable  notice  of  its 
election  to  terminate  the  employment.  In  all  cases 
where  different  inferences  may  fairly  be  drawn  from 
the  testimony  by  different  minds,  the  question  of 
reasonable  notice — like  reasonable  time,  reasonable  care 
and  diligence,  and  other  kindred  questions,  falls  with- 
in the  legitimate  province  of  the  jury.  In  Railroad 
Co.  V.  Stout,  the  rule  is  thus  stated:  "Whether  the 
facts  be  disputed  or  undisputed,  if  different  minds  may 
honestly  draw  different  conclusions  from  them,  the 
case  is  properly  left  to  the  jury"  (17  Wall.  657). 
And  by  Selden,  J.,  in  Bemhard  v.  Reus.  &  Sar.  R. 
Co.,  thus:  " If  there  are  inferences  to  be  drawn  from 
the  proof,  which  are  not  certain  and  incontrovertible, 
they  are  for  the  jury"  (1  Ahb.  Gt  of  App.  Dec.  134). 
In  Taylor  2?.  Brydeh,  Kent,  Ch.  J.,  says:  "The  ques- 
tion of  reasonable  notice  is  a  compound  of  law  and  fact 
to  be  submitted  to  a  jury"  (and  see  cases  cited  in 
opinion,  8  Johns.  173,  177 ;  see  also  Brink  v.  Han- 
over Ins.  Co.,  Ct.  of  Appeals,  March,  1880,  9  Reporter^ 
618 ;  3  Kent  Comm.  67 ;  Farmers'  Loan  &  Trust  Co.  v. 
Hunt,  16  Bwrl,  514 ;  Whitbeck  z.  Holland,  45  N.  T. 
13,    18,  Gbover,  J.  ;  Wakeman  v.  Gowdy,  10  Bosw. 
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213 ;  Bartlett  v.  Robinson,  39  N.  Y.  187 ;  Thnrber  v. 
Harlem,  &c.  R.  Co.,  60  Id.  321,  331,  Allen,  J. ;  Viner 
V.  N.  Y.  Steamship  Co.,  50  Id.  23). 

II.  Even  though  it  be  assumed  that  the  contract 
ran  from  October  1,  in  each  year  (and  not  from  July 
1),  still  the  question  remains,  was  a  notice  served  on 
plaintiff  on  July  10,  for  October  1,  following,  a  reason- 
able notice  under  the  circumstances  proved  in  the  case ! 
Plaintiff  proved,  for  instance,  that  at  such  time 
(July  10)  the  boards  of  trustees  of  almost  all  the  semi- 
naries and  colleges  in  the  land  had  adjourned,  after 
completing  their  arrangements  for  the  ensuing  year. 
And  plaintiff  found  it  impossible,  therefore,  after  so 
late  a  notice,  to  obtain  similar  employment  elsewhere. 
Moreover,  he  had  been  invited  from  New  York  to 
Ohio,  with  his  family,  on  the  reasonable  expectation 
of  permanent  employment.  Defendant  offered  no  evi- 
dence to  mitigate  these  facts. 

ni.  The  conference  in  June  was  not  notice.  The 
committee  which  waited  upon  plaintiff  in  that  month, 
was  authorized  simply  to  obtain  his  views,  as  to  the 
''advisability"  of  leaving  defendant's  trustees  free  to 
make  new  arrangements,  i.  e.,  for  closing  the  semi- 
nary. He  declined  to  accede  to  the  proposition,  and 
expressed  himself  emphatically  against  this  policy. 
He  therefore  had  every  reason  to  believe,  and  he  did 
believe,  the  matter  would  end  there.  His  professor- 
ship was  specially  endowed,  and  a  perversion  of  its 
funds,  as  proposed,  to  other  objects,  would  be  a  breach 
of  trust.  He  knew  that  similar  attempts,  in  former 
years,  to  close  the  school,  had  invariably  failed.  The 
inference  from  these  proved  facts  was,  at  all  events,  for 
the  jury  to  draw. 

IV.  The  case  was  properly  submitted  to  the  jury  to 
determine  upon  all  the  evidence,  what  was  the  contract 
between  the  parties.  (1)  The  contract  was  not  in 
writing.    The  resolution  of  defendant's  board  of  trust- 
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ees  of  March  8,  1870,  merely  ''confirmed"  Bishop 
Mcllvaine's  nomination  of  plaintiff  as  professor.  The 
nature  and  terms  of  the  contract  could  only  be  in- 
ferred from  facts  aliunde.  The  question,  therefore, 
what  was  the  contract,  became  a  question  for  the  jury 
(First  Nat.  Bank  of  Springfield  v.  Dana,  6  W.  D.  203  ; 
S.  C,  in  Court  of  Appeals,  9  W.  D,  822  ;  and  see  cases 
cited,  supraj  under  Point  I.)  (2)  The  opinion  of  Judge 
Sedgwick  renders  unnecessary  a  further  discussion  of 
the  legal  presumptions  as  to  contracts  of  hiring.  His 
discussion  of  the  subject  is  full  and  complete.  To  the 
accuracy  of  the  legal  principles  he  enunciates,  we  fully 
accede.  A  general  hiring  is  presumed  (in  the  absence 
of  modifying  circumstances)  to  be  for  a  year ;  and  when 
the  relation  is  continued  after  the  expiration  of  the 
first  year,  this  hiring  is  thereby  construed  to  be  from 
year  to  year,  terminable  by  either  party  upon  reason- 
able notice,  having  reference  to  the  expiration  of  the 
current  year  (Bleeker  v.  Johnson,  61  How.  Pr.  380 ; 
Beest(m  v.  CoUyer,  12  J.  B.  Moore,  552 ;  G.  &  B.  S.  M. 
Co.  V.  Bulkley,  48  III.  189,  192 ;  Laughran  v.  Smith, 
75  N.  Y.  205,  209,  210).  But,  as  remarked  by  Judge 
Sedgwick,  "there  is  no  inflexible  rule."  And,  as 
stated  by  Pollock,  B.,  in  Pairman  v.  Oakford  (5  H.  & 
N.  635),  quoted  in  Judge  Sedgwick's  opinion: 
"Each  particular  case  must  depend  upon  its  own 
circumstances  ;"  and  the  inference  from  these  circum- 
stances he  held  to  be  a  matter  for  the  jury  (Bank  v. 
Dana,  supra;  White  v.  Hoyt,  73  N.  T.  505 ;  2  Parsons 
on  CorU.  5  ed.  492,  note  b,  and  cases  cited). 

V.  Counselfor  appellant  is  obliged  to  contend  (in 
support  of  these  "Exceptions"),  that  there  is  no  evi- 
dence from  which  a  jury  could  intelligently  and  hon- 
estly infer  that  the  contract  existing  July  10,  1873, 
was  a  contract  for  one  year  from  the  1st  of  that  month. 
He  insists  that  the  court  should  have  taken  the  case 
away  from  the  jury,  and  decided  as  matter  of  law,  that 
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the  current  yearly  contract  would  have  expired  on 
October  1,  1873.  (1)  It  will  not  be  disputed,  we  sup- 
pose, that  the  date  of  the  commencement  of  the  first 
year's  employment  determines  the  date  of  every  suc- 
ceeding annual  renewal  of  the  employment  (Authori- 
ties cited  under  Point  IV.,  Bupra;  opinion  of  Judge 
Sedgwick,  and  cases  cited  by  him).  (2)  Now,  about 
the  only  fact  relied  upon  by  appellant,  as  indicating 
that  the  annual  employment  dated  from  October  1, 
is  that  the  students  came  together  for  instruction,  after 
the  summer  vacation,  on  the  first  Thursday  in  October 
— some  day  from  the  1st  to  the  7th  of  October.  The 
day  of  the  opening  of  the  fall  term,  it  is  undisputed, 
was  a  matter  within  the  exclusive  control,  from  time 
to  time,  of  the  trustees.  An  omission  of  proof  on  the 
first  trial  led  Judge  Sedgwick  to  remark  as  follows : 
''Through  i he  vacation  the  j^rofessors  did  no  service 
in  the  seminary."  This  omission,  thus  called  to  our 
attention,  we  have  supplied  on  the  present  trial,  and 
have  shown  that  important  services  were  rendered  by 
the  professors  during  the  vacation.  (2)  On  the  other 
hand,  the  evidence  is,  we  submit,  abundant  and  con- 
clusive, that  July  1,  and  not  October  1,  was  the  date 
of  the  original  year's  employment,  and  of  every  suc- 
cessive'  annual  renewal  of  such  employment.  1st.  It 
was  so  expressly  agreed  to  between  plaintiff  and  de- 
fendant's chief  executive  officers — their  president  and 
vice-president.  Plaintiff's  testimony  on  this  point  is 
explicit  and  direct.  He  is  not  impeached  nor  contra- 
dicted, although  it  was  open  to  defendant  to  call 
Bishop  Bedell  as  their  witness,  had  they  been  able  to 
contradict  the  plaintiff.  As  the  general  and  chief 
executive  officers  of  the  defendant  corporation.  Bishops 
Mcllvaine  and  Bedell  were  authorized,  in  furtherance 
of  the  ordinary  and  legitimate  purposes  of  the  corxK>- 
ration,  under  the  resolution  of  March  8,  1870,  to  close 
with  plaintiff  upon  the  terms  and  details  of  the  con- 
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tract  thus  authorized  (McCarty  v.  Selingroove,  &c.  R. 
Co.,  87  Penn.  St.  332;  Fayles  t).  National  Ins.  Co.,  49 
Mo.  380  ;  A.  &  A.  on  Corp.  §  231).  Their  tiuthority  to 
bind  the  corporation  ''may  be  implied  from  facts  and 
circumstances"  {A.  &  A.  on  Corp.  §  283).  But  the 
uncontroverted  evidence  in  the  case  shows  that  the 
acts  of  its  chief  executive  officers  in  the  premises,  were 
fully  ratified  and  affirmed  by  defendant's  board  of 
trustees  {Id.  §  284 ;  2  Kent  Comm.  291,  292).  2d. 
Plaintiff  reported  for  duty  at  the  annual  commence- 
ment in  1870,  and  took  part  at  a  faculty  meeting.  He 
was  thereafter  subject  to  defendant's  orders.  3d. 
Plaintiff  was,  at  the  outset,  employed  at  an  "  annual" 
salary,  to  wit :  $1,300  a  year,  and  a  house.  This  is  the 
undisputed  testimony,  and  the  express  allegation  in 
defendant's  answer.  4th.  All  the  resolutions  of  the 
board,  and  all  their  accounts  with  plaintiff,  show  that 
their  business  year — their  year  for  the  employment  of 
professors  and  the  payment  of  their  salaries — began 
July  1  (2  Kent.  Comm.^  supra).  6th.  There  was  but 
one  regular  meeting  of  the  board  during  the  year,  to 
wit :  just  before  the  commencement,  in  the  latter  part 
of  June,  when  all  the  arrangements  for  the  ensuing 
year  were  made. 

VI.  As  to  the  exceptions  to  the  judge's  charge. 
The  exception  at  fol.  120  is  not  well  taken.  The  em- 
ployment could  only  be  terminated  by  reasonable 
notice,  expiring  with  the  then  current, year,  whenever 
that  year  expired  (Judge  Sedgwick's  opinion,  and 
cases  cited  by  him ;  Decker  v.  Hazell,  26  How.  Pr. 
628  ;  Loughran  v.  Smith,  75  N.  T.  205,  209,  210). 

VIL  The  proposition  excepted  to  at  fol.  121  is  a 
mere  corollary  from  the  preceding  one.  Moreover,  the 
qualification  added  by  the  learned  justice  practically 
reduced  it  to  nothing. 

VIII.  The  proposition  excepted  to  at  folio  122  is 
unquestionably  sound.    The  justice  was  careful  that 
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the  jury  should  not  mistake  its  proper  application 
(Costigan  «.  Mohawk  &  Hudson  R.  R.  Co.,  3  Den.  609 ;, 
Vail  V,  Jersey  Little  Palls  Co./ 32  Barh.  564 ;  Nations 
2).  Cudd,  22  Tex.  550 ;  Cook  v.  Sherwood,  3  Fost  & 
Fin.  729  ;  Whittle  t?.  Prankland,  2  Best  &  Smith,  49). 
IX.  The  defendant  has  had  a  fair  trial,  and  th& 
judgment  and  order  appealed  from  should  be  affirmed^ 
with  costs. 

By  the  Court. — Preedman,  J. — The  respondent^ 
in  his  points,  acknowledges  that,  so  far  as  this  case  is 
concerned,  the  opinion  delivered  by  Judge  Sedgwick 
on  a  former  occasion  is  a  full  and  complete  discussion 
of  the  legal  presumptions  as  to  contracts  of  hiring, 
and  that  the  accuracy  of  the  legal  principles  enunciated 
by  him  is  fully  acceded  to.  The  respondent's  con- 
tention is,  that,  notwithstanding  all  that  was  said,  the 
question  of  reasonable  notice  was  not,  at  the  last  trial, 
determinable  as  one  of  law,  but  was  properly  left  to  the 
jury  as  one  of  fact,  and  that  therefore  the  verdict  can- 
not be  disturbed.  In  this  I  think  the  respondent  and 
the  learned  judge  who  presided  at  the  last  trial  were 
mistaken. 

Upon  plain tiflfs  own  showing  it  appeared  that  the 
actual  work  of  each  year  commenced  in  the  month  of 
October ;  that  in  the  month  of  June  of  each  year  there 
was  an  annual  meeting  of  the  board  of  trustees,  at 
which,  as  plaintiff  well  knew,  provision  was  made  for 
carrying  on  the  work  of  the  scholastic  year  next  ensu- 
ing, and  at  which  it  was  customary,  as  plaintiff  also 
well  knew,  to  select  the  professors  who  were  to  perform 
duty  during  the  coming  year,  and  to  fix  their  salaries  ; 
and  that  it  was  not  until  after  the  completion  of  these 
arrangements  that  the  salaries  thus  fixed  as  so  called 
annual  salaries  commenced  to  run  from  July  1  of 
each  year. 

It  further  appeared  that  at  the  meeting  of  the  board 
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<5alled  for  June  10, 1873,  a  quorum  did  not  attend,  but 
that  a  committee  was  appointed  to  confer  with  the 
plaintiff  ;  that  by  said  committee  the  plaintiff  was  in- 
formed that  as  there  were  no  students,  the  board  did  not 
feel  justified  in  employing  him  for  the  next  year ;  and 
that  finally,  at  a  meeting  of  the  full  board,  held  July  9, 
1873,  a  resolution  was  adopted  vacating  the  chair  held 
by  the  plaintiff,  of  which  the  plaintiff  had  notice  on  the 
10th  or  11th  of  July. 

Upon  this  uncontroverted  state  of  facts  it  may  be 
a  question  whether  there  was  a  legal  necessity  for 
any  notice ;  but  upon  the  assumption  that  there  was, 
the  notice  given,  coupled  as  it  was  with  a  tender  of  the 
use  of  the  house  then  occupied  by  the  plaintiff  until 
the  following  October  1,  and  an  offer  to  pay  him  up  to 
the  day  last  named  at  the  rate  at  which  he  had  been 
paid,  which  terms  the  plaintiff  subsequently  accepted, 
was  sufficient.  Plaintiff  himself  seems  to  have  so 
regarded  it,  for  with  the  exception  of  an  additional 
small  sum  then  claimed  by  him  for  some  repairs  and 
Improvements  on  the  house,  which  was  allowed  to  him, 
he  neither  then,  nor  for  years  thereafter,  made  any 
further  claim,  but  voluntarily  removed  from  the  said 
house. 

Defendants'  motion  for  the  dismissal  of  the  com- 
plaint should  therefore  have  been  granted. 

The  judgment  and  order  api)ealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

Otjbtis,  Ch.  J.,  and  Sedgwick,  J.,  concurred. 


270 


SMITH  ©.  TIGHR 


Opinion  of  the  Court,  by  Fbeedman,  J. 


HENRY   J.    SMITH,    Appellant,    v.    JAMES    G. 

TIGHE,  ET  AL.,  Respondent. 

AMignment  for  beneJU  of  creditors — effect  tliereon  of  discharge  in  'bank- 
ruptcy. 

Where  an  aasignee  for  benefit  of  creditors  has  received  assets,  it  is  no 
defense  to  an  action  for  an  accounting,  brought  against  him  by  the 
creditors,  to  allege  that,  since  the  execution  of  said  assignment,  the  as- 
signor has  been  discharged  in  bankruptcy  from  the  debts  thereby 
secured,  under  proceedings  instituted  after  the  assignment  The 
beneficiaries  under  the  trust  created  by  the  assignment,  i,  e,  the 
creditors,  have  a  vested  interest  in  the  assigned  property,  and  its 
proceeds,  to  the  extent  of  their  respective  claims. 

Before  CcjtTis,  Ch.  J.,  and  Freedman,  J. 

Decided  June  \%,  1880. 

Appeal  from  judgment  and  order  overroling  de- 
murrer. 

The  facts  appear  in  thq  opinion  of  the  court. 

M.  Oompton^  for  appellant. 

/.  O.  Tighe^  respondent,  in  person. 

By  the  Court. — Freedmatt,  J. — ^This  is  an  appeal 
from  a  judgment  and  an  order^entered  at  special  term, 
overruling  the  demurrer  interposed  by  the  plaintiff  to 
that  part  of  the  answer  of  the  defendant  Tighe,  which 
sets  up  as  a  defense  the  discharge  of  the  defendant, 
Thompson,  under  the  United  States  Bankrupt  Act. 
The  action  was  brought  in  1872,  by  the  plaintiff,  on  be- 
half of  himself  and  all  other  creditors  of  the  defendant 
rhomi)son,  on  December  1,  1865,  who  might  in  due 
tim(^  come  in ;  and  its  object  is  to  compel  an  account- 
iwr  by  the  defendant  Tighe,  as  the  assignee  of  Thomp- 
9(m,  for  the  benefit  of  creditors. 

The  most  material  allegations  of  the  complaint  are. 
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in  substance,  that  on  December  1  and  2,  1865,  under 
the  laws  of  this  State,  Thompson  executed  an  assign- 
ment for  the  benefit  of  his  creditors  to  Tighe  ;  that  by 
the  terms  of  the  assignment,  Tighe  was  directed  to  sell 
the  assigned  property  and  convert  it  into  money,  and 
with  the  proceeds  thereof  to  pay  in  full  the  debts  and 
liabilities  existing  against  Thompson  on  December  1, 
1866,  provided  there  should  be  sufficient  funds  for  that 
purpose,  and  in  case  there  should  not  be  sutticient 
funds,  then  to  apply  the  proceeds  pro  rata  to  the  pay- 
ment of  such  debts  and  liabilities,  in  proportion  to  their 
respective  amounts  ;  and  in  case  of  a  sui'pl us  remaining 
after  the  payment  of  such  debts  and  liabilities,  to  return 
the  sanje  to  the  assignor ;  that  the  notes  described  in  the 
complaint,  amounting  togetner  to  over$7,000,  were  legal 
debts  and  liabilities,  existing  against  Thompson  at  the 
date  of  the  assignment ;  that  Tighe  tooK:  possession  of 
the  asvsigned  projxsrty  under  said  assignment,  and  con- 
verted the  same  into  money  ;  that  he  realized  there- 
from the  sum  of  ^90,5(39.94,  and  that  out  of  this  he 
paid  dividends  to  creditors,  amounting  in  the  aggregate 
to  only  $3,415.71,  of  which  $334.72  only  were  paid  on 
account  «f  the  notes  set  forth  in  the  complaint. 

To  this  complaint  llghe  interposed,  among  other 
things,  the  defense  in  bar,  that,  on  July  6, 1871,  Thomp- 
son applied  for,  and  on  December  9,  1871,  obtained  a 
discharge  in  bankruptcy,  and  a  copy  of  said  discharge 
is  set  forth  in  full. 

To  this  defense  the  plaintiff  demurred,  on  the  ground 
that  it  was  no  defense  as  to  the  defendant  Tighe. 

In  my  opinion  the  demurrer  was  well  taken  and 
should  have  been  sustained  on  the  merits. 

Except  in  a  few  instances  specifically  enumerated, 
but  which  have  no  application  to  the  case  at  bar,  the 
bankrupt  act,  while  it  was  in  force,  preserved  the 
rights  of  creditors  by  mortgage,  pledge  or  other  lien 
upon  the  property  of  the  bankrupt,  whether  created 
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by  his  act  or  by  operation  of  law,  and  the  assignee  in 
bankruptcy  took  the  property  subject  to  such  mort- 
gages, pledges  or  other  liens  (Jerome  v.  McCarter,  94 
U.  S.  [4  Otto]  734 ;  Yeatman  v.  Savings  Institution, 
95  v.  8.  [6  Otto]  764).  And  the  same  courts  remained 
open  to  the  creditors  for  the  enforcement  of  such  vested 
rightg,  that  we-re  open  to  them  before  (Eyster  v,  Gaflf, 
91  U.  S.  [1  Otto]  621). 

An  assignment  for  the  benefit  of  creditors,  made  by 
an  insolvent  debtor  under  the  laws  of  a  State,  in  good 
faith,  without  intent  to  defeat  the  object,  impair  or 
impede  the  operation,  or  evade  any  of  the  provisions 
of  the  bankrupt  act,  and  which  transferred  all  his 
property  without  preferences,  was  not  in  violation  of 
the  spirit  and  intent  of  the  bankrupt  act  and  conse- 
quently was  not  void  per  se  (Thrasher  v.  Bentley,  59 
i\^.  r.  649;  Haas  v.  O'Brien,  66  Id.  597;  Mayer  v. 
Hellman,  91  U.  S.  [1  Otto]  496).  To  remove  all  doubt 
upon  this  point.  Congress,  by  chapter  234,  passed  July 
26, 1876,  expressly  enacted  that  no  voluntary  assignment 
by  a  debtor  of  all  his  property,  made  in  good  faith  for 
the  benefit  of  all  his  creditors,  ratably  and  without 
creating  any  preference,  and  valid  according  to  the 
law  of  the  State  where  made,  should  of  itself  be  a  bar 
to  the  discharge  of  such  debtor. 

In  the  case  at  bar  as  presented  by  the  pleadings  it 
is  manifest  that  Thompson,  by  the  assignment,  divested 
himself  absolutely  of  the  assigned  property,  except 
as  to  surplus,  and  the  assigned  property  became  in 
equity  the  property  of  his  creditors.  Tighe,  thougli 
the  legal  title  became  vested  in  him  for  the  purposes 
of  the  execution  of  the  trust,  was  constituted  only  the 
legal  agent  for  the  disposition  of  the  property  according 
to  the  terms  and  for  the  purposes  of  the  assignment, 
and  as  such  he  is  accountable  to  the  beneficiaries  under 
the  trust.  In  a  suit  to  compel  such  an  accounting  it 
can  be  no  answer  for  him  to  say  that,  since  the  assign- 
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ment,  the  assignor  has  been  discharged  under  the 
bankrupt  act  from  the  indebtedness  to  secure  which 
the  assignment  was  made.  If  the  claim  now  advanced 
by  Tighe  in  that  respect  were  sound,  if  the  beneficiaries 
under  the  trust  have  not  a  vested  interest  in  the 
assigned  property  and  the  proceeds  thereof,  what  is  to 
become  of  the  property  and  its  proceeds  ?  Certain  it  is 
that  neither  the  property  nor  the  proceeds  went  into 
the  hands  of  the  assignee  in  bankruptcy.  This  being 
so,  can  it  be  then  that  Tighe  can  keep  the  proceeds 
and  appropriate  them  to  his  own  use,  or  do  they  revert 
back  to  the  assignor  as  a  discharged  bankrupt  without 
an  execution  of  the  trust?  The  bare  statement  of  the 
proposition  carries  with  it  its  refutation.  The  only 
effect  the  discharge  pleaded  can  have  in  this  case,  is  to 
discharge  Thompson  from  any  balance  of  indebtedness 
that  may  remain  after  the  application  of  the  assigned 
property  and  its  proceeds  by  llglie  to  the  purposes 
specified  in  the  assignment.  The  case  of  the  Ocean 
Bank  v.  Olcott  (46  JV,  Y,  12),  does  not  sustain  the  claim 
made  here.  In  that  case  the  creditors  had  no  lien, 
but  by  action  brought  after  the  debtor's  discharge  in 
bankruptcy  they  sought  to  establish  one,  under  the 
statute  of  uses  and  trusts,  against  real  property  held  by 
the  debtor's  wife,  by  insisting  that  said  property  had 
been  paid  for  out  of  moneys  belonging  to  the  debtor, 
and  that  the  title  to  it  had  been  taken  by,  and  in  the 
name  of,  the  wife,  in  fraud  of  creditors.  The  court  held 
that  the  statute  referred  to  does  not  give  a  specific 
lien  upon  the  projyerty,  but  an  equitable  right,  to  be 
enforced  by  suit  in  equity,  after  all  available  legal 
remedies  are  exhausted  ;  that  the  commencement  of  the 
equitable  action  and  the  filing  of  a  lis  pendens  are 
necessary  to  constitute  a  lien ;  and  that,  as  it  appeared, 
that,  before  the  commencement  of  the  action,  the  judg- 
ment or  debt  which  constituted  the  foundation  of  it 
had  been  extinguished,  and  the  relation  of  debtor  and 
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creditor  terminated,  and  the  discharge  being  conclusive 
upon  the  State  courts,  the  action  would  not  lie. 

The  foregoing  considerations  being  decisive  of  the 
main  question  involved,  it  is  unnecessary  to  consider 
whether  the  discharge  relied  upon  was  sufficiently  well 
pleaded  in  point  of  form. 

The  judgment  and  order  appealed  from  should  be 
reversed  with  costs,  and  an  order  entered,  awarding 
judgment  to  the  plaintiff  on  the  demurrer,  with  costs. 


CuBTis,  Ch.  J.,  concurred. 


MATILDA   W.   STEVENS,  Administratrix   with 

THE  WILL    ANNEXED    OF     RUSSEL    D.     MINER, 

Deceased,  Appellant,  v.  THE  MAYOR,  AL- 
DERMEN AND  COMMONALTY  OP  THE  CITY 
OF  NEW  YORK,  Respondent. 


L  Real  Estate. 

1.  HIGHWAY,  WATER-COURSE  OR  PUBLIC  STREET, 
(a)   Bounding  bt,  ttpon   or  alono,    or  othbr   SQurvAUEHT 

PHRASES — EFFECT  OF. 

1.  Title  to  the  center  of  the  highway,  watercourse,  or  street 
will  pass,  urUesa  by  the  terms  of  the  grant,  as  interpreted 
and  illustrated  by  surrounding  circumstances,  or  necessary 
implication,  an  intent  to  exclude  the  highway  or  street  or 
bed  of  the  stream  is  made  to  appear. 
1.  Intent  to  exclude^  what  does  not  tkaw, 
1.  When  the  land  conveyed  is  described  as  a  certain  lot 
designated  on  a  certain  map  by  a  certain  number 
{e.  g.j  148),  and  is  there  bounded  on  each  side  by 
streets  laid  out  on  said  map,  and  then  gives  dimen- 
sions which  exclude  the  streets, 
(a)  A  COLORING,  on  the  map,  from  which  it  would 
aoem  that  the  whole  street  on  the  north,  but  no 
part  of  the  street  on  the  south,  was  included 
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witbin  lot  148,  as  laid  down  on  the  map,  is  not 
sufficient,  even  when  taken  in  connection  with 
the  reference  to  the  map  contained,  and  the 
dimensions  given,  in  the  deed,  to  show  an 
intent  to  exclude  the  street  on  the  south, 
and,  therefore,  title  passes,  to  the  center  of  that 
street. 
(J>)  Situation  of  pahtiss. — When  no  right  to 
possession  in  the  land  appropriated  for  the  pur-    .  '] 

poses  of  a  street  thereafter  to  be  opened  passed  .    ^ 

'  to  the  contiguous  owner  until  it  was  closed, 
and  the  only  purpose  and  object  for  which 
the  original  grantor  could  wish  to  retain  any 
interest  in  the  land  so  appropriated,  was  that 
the  street  could  thereby  be  actually  opened 
without  paying  anything  to  the  adjoining 
owners  for  the  land,  which  object  and  pur- 
pose wholly  ceased  upon  the  street  being 
definitely  abandoned  as  a  highway,  there  is 
nothing  in  the  situation  of  the  parties  show- 
ing an  intent  to  exclude  the  street  from  the 
operation  of  the  grant. 
a.  BOnroAHY  LINE. 

(a)  Pbactical  location  of. 
1.  Where  there  is  no  agreement  between  the  parties  as  to  the 
boundary  line,  there,  although  a  division  line  has  been  actually 
in  existence  and  the  parties  have  severally  occupied  according, 
yet,  if  such  existence  and  occupation  has  been  for  less  than 
twenty  years,  the  fact  of  their  acquiescence  in  the  line  cu  a 
"boundary  Une  mcist  be  found  to  establish  it  as  a  boundary  line 
by  practical  location, 
(a)  Intend  not  sufficient  of  iUdf  to  praetieaUy  locate, 
1.  A  line  cannot  be  practically  located  by  an  intention  in 
the  minds  of  parties  to  locate  it  in  a  certain  place, 
when,  in  fact,  they  locate  it  somewhere  else. 

n.  ESTOPPEL. 

* 

1.  Payments  of  taxe$  and  as9e8iinent8. 
A  mere  payment  of  taxes  and  assessments  upon  land,  by  one  claim- 
ing title  thereto,  will  not  preclude  the  true  owner  from  assert- 
ing his  title,  such  payment  being  made  without  his  knowledge.* 

*  It  is  not  intended  to  hold  that  such  payment,  even  toith  knowledge 
<if  the  true  owner,  would  work  an  estoppel. 
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m.  FRAUD— ACTION  UPON. 

1.  A  eonanonlaw  action^  for  deceit,  based  on  actual  fraud,  in  which  the 
allegations  of  fraud  go  to  the  very  foundation  of  the  action,  and 
are  not  simply  attached  as  incidents  to  the  cause  of  action, 

CAMNOT  BB  SUSTAINED   AS 

an  equitable  aetion^  brought  to  charge  defendant  as  trustee  for 
plaintiff,  on  the  ground  of  constructive  fraud. 

2.  CONBTRUCTIVB  FRAUD  IN  EiJUTTT,  WHAT  NOT  BUFFICIKNT  TO 
C0N8TITUTB, 

1.  Special  information — difference  in. 

(a)  The  fact  that  there  is  difference  in  the  special  information 
of  the  parties  on  the  subject,  will  not  constitute  an  element 
tending  to  establish  constructive  fraud,  unlete  there  are  re- 
lations of  confidence  between  the  parties  or  their  agents. 

2.  Ecute  or  surpriee. 

(a)  This,  if  there  is  no  management  or  influence  to  mislead  the 
complaining  party,  and  nopreseure  brought  to  bear  on  him  to 
cause  him  to  act  without  due  deliberation,  and  the  cause  is 
such  as  that  an  action  cannot  be  maintained  based  solely  on 
mistake,  will  not  constitute'an  element  tending  to  establish 
constructive  fraud. 
8.  Inadequacy  of  consideration, 

(a)  This,  standing  alone,  does  not,  under  the  drcumstanoea 
appearing  in  the  case,  raise  a  constructive  fraud. 

Before  Cubtis,  Ch.  J.,  Sedgwick  and  Frsedman,  J  J. 

Decided  June  18,  1880. 

This  action  was  brought  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiff's  testator,  by 
reason  of  defendants  obtaining  from  him  by  false  and 
fraudulent  statements  and  misrepresentations,  and  by 
fraudulent  concealment,  for  a  small  consideration  (to 
wit,  $25),  a  deed  or  release  of  the  northerly  half  of  a 
street  sixty  feet  in  width,  lying  between  lots  140  and 
143,  and  the  East  road  (now  Fourth  avenue),  and  the 
Middle  road  (now  the  Fifth  avenue)  as  shown  on  a  map 
of  the  Common  Lands  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  as  surveyed  by 
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Carmine  H.  Goerck,  in  the  year  1796,  on  file  in  the 
office  of  the  comptroller  of  the  city  of  New  York  ;  of 
which  strip  plaintiff's  intestate  claimed  to  have  been 
the  owner  in  fee  at  the  time  of  giving  the  deed  or  re- 
lease. 

The  action  was  first  tried  before  the  court  and  a 
jury,  the  present  plaintiff's  testator  being  then  alive 
and  being  the  plaintiff.  A  verdict  was  directed  for  the 
defendant  on  the  ground  that  plaintiff  was  estopped 
from  asserting  title  to  the  strip  in  question,  in  any 
action  whatever. 

On  appeal  from  the  judgment  entered  on  this  direc- 
tion, the  general  term  (without  considering  the  issue 
of  fraud)  reversed  the  judgment  and  ordered  a  new 
trial,  on  the  ground  that  the  evidence  as  to  the  plaint- 
iff's title  to  the  land  was  not  conclusive  in  favor  of 
defendant. 

The  issues  were  thereafter  referred  to  a  referee  for 
trial. 

The  facts  are  sufficiently  set  forth  in  the  general 
term  opinion,  reported  in  37  N'.  T.  Super.  CL  171,  and 
in  the  following  opinion  of  the  referee,  delivered  on 
deciding  the  action  in  favor  of  defendant. 

Hamilton  Cole,  Referee. — Before  the  commence- 
ment of  the  trial  before  me,  the  plaintiff,  Russell  D. 
Miner,  died,  and  the  action  was  revived  in  the  name  of 
his  executrix,  Matilda  D.  Walbridge*  During  the 
pendency  of  the  action  before  me,  Matilda  D.  VVal- 
bridge  also  died,  and  the  action  was  again  revived  in 
the  name  of  Matilda  W.  Stevens,  as  administratrix  of 
Russell  D.  Miner,  with  the  wUl  annexed. 

In  the  opinion  of  the  general  term  of  this  court, 
above  referred  to,  so  full  and  accurate  a  statement  of 
the  facts  bearing  upon  the  question  of  the  title  to  the 
property  mentioned  was  made,  that  it  is  unnecessary 
that  they  should  be  re- stated  here.     The  question  of 
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fraud  must  be  examined  here  as  an  original  question, 
and  upon  this  point  no  aid  can  be  obtained  from  the 
opinion  of  the  general  term.  That  question  was  not 
involved  in  the  determination  of  the  case  as  there  pre- 
sented. 

The  case  now  made  does  not  greatly  vary  from  the 
case  before  the  general  term.  Some  of  the  documents 
then  in  evidence  are  now  omitted  entirely,  or  are  in 
evidence  in  a  restricted  form,  as  bearing  merely  upon 
the  intent  of  the  defendants'  agent  in  procuring  the 
deed  which  will  be  hereafter  considered ;  and  the  peti- 
tion of  John  Woodward,  and  the  report  thereupon, 
which  were  before  the  court  at  general  term  on  an  ap- 
peal from  an  order  denying  a  motion  for  a  new  trial, 
on  the  ground  of  surprise  and  newly  discovered  evidence, 
are  now  in  the  case ;  but  it  appears  from  a  reference  to 
the  opinion  of  the  general  term,  at  page  199,  that  they 
considered  this  petition  and  report  in  their  investiga- 
tion of  the  case.  So  far  as  the  facts  established  on  the 
former  trial  bearing  upon  the  question  of  title  are  con- 
cerned, leaving  out  of  view,  for  the  present,  those 
matters  which  the  general  term  held  to  be  questions 
for  the  jury  to  pass  upon,  I  think  the  case  now  made 
is  substantially  the  same  as  that  presented  to  the 
general  term  of  this  court. 

The  first  question  to  be  determined  is  the  nature 
and  extent  of  the  interest  of  Russell  D,  Miner  in  the 
property  in  question,  on  July  7,  1866  ;  and  if  it  shall 
appear  that  on  that  day  Kussell  D.  Miner  was  the 
absolute  owner  in  fee,  and  entitled  to  the  poBsession  of 
the  said  property,  it  will  then  become  necessary  to  ex- 
amine the  question  of  fraud,  upon  the  determination 
of  which  this  action  must  then  depend. 

The  plaintiff  insists  that  the  question  of  title  is  not 
necessarily  to  be  determined  from  the  evidence  in  this 
case,  and  claims  that  subdivision  5  of  the  defendants' 
answer  constitutes  an  admission  of  record  that  the  title 
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to  the  proi)erty  in  question  was  in  Miner,  on  July  7, 
1866,  which  the  defendants  cannot  contradict,  explain 
away,  or  deny  ;  and  this  claim  is,  I  suppose,  based 
npon  either  of  two  familiar  principles  of  law :  One, 
that  a  grantee,  holding  and  claiming  under  a  deed,  is 
bound  by  the  recitals,  and  liable  upon  the  covenants 
contained  in  the  deed ;  or  upon  the  well-settled  prin- 
ciple, that  parties  to  actions  are  not  allowed  to  deny 
facts  established  by  the  pleadings.  The  first  principle 
can  hardly  be  made  to  apply  in  this  case  in  such  a 
manner  as  to  prevent  the  defendants  from  questioning 
the  extent  of  the  interest  conveyed  to  them  by  the 
deed  from  Miner ;  and  as  to  the  application  of  the 
other  principle  mentioned,  I  think  the  fact  alleged  in 
subdivision  f>  is,  that  Miner  did,  on  the  day  mentioned, 
execute  and  deliver  to  the  defendants  a  conveyance  of 
the  premises  in  question,  and  that  this  is  the  fact 
which  cannot  be  contradicted  by  the  defendants.  The 
effect  of  the  whole  answer  is  to  contradict  that  such 
conveyance  was  operative  to  convey  any  interest  in  the 
premises,  inasmuch  as  the  pleadings,  taken  as  a  whole, 
clearly  put  in  issue  Miner's  title. 

The  question  of  title  must  be  determined  upon  the 
proof  and  not  upon  the  pleadings  in  the  case. 

The  defendants  insist  that  the  record  under  which 
Miner  claims  title  to  the  property  in  question  fails  to 
establish  such  title,  because  : 

1.  The  grant  from  the  defendants  to  David  Wag- 
staff,  in  1801,  did  not  convey  land  to  the  center  of  the 
old  street  adjoining  lot  143. 

2.  If  title  to  the  center  of  these  old  streets  was  con- 
veyed to  David  Wagstaff  by  the  deed,  such  title  did 
not  pass  beyond  John  Woodward,  and  the  deed  from 
him  to  William  Wagstaff  did  not  pass  such  title. 

3.  If  in  law  the  legal  title  to  the  premises  in  ques- 
tion did,  by  the  prior  deed,  vest  in  Miner,  and  if,  on 
July  7,  1866,  such  title,  so  far  as  all  records  showed, 
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was  absolute  in  Miner ;  still  he  cannot  enforce  saca 
title,  because,  by  the  acts  or  acquiescence  of  himself 
and  his  ancestors  in  the  title,  a  boundary  line  between 
lot  143  and  lot  140,  then  owned  by  the  defendants,  ex- 
cluding the  premises  in  question,  had  been  established 
and  acquiesced  in  by  all  parties  interested  for  more 
than  twenty  years  prior  to  the  commencement  of  this 
action. 

4.  That  an  estoppel  in  pais  has  been  worked 
against  Miner  by  his  own  acts  in  standing  silently  by 
and  allowing  the  defendants  to  pay  taxes  and  assess- 
ments upon  the  property  in  question,  which  precludes 
him  or  his  successors  in  interest  from  now  asserting 
title  to  said  premises. 

Unless  the  law  has  been  changed  since  the  decision 
of  the  general  term  in  this  matter,  the  first  two  points 
taken  by  the  defendants  have  been  expressly  overruled. 
The  general  term  of  this  court  held  that  the  deed  from 
the  defendants  to  David  Wagstaflf  conveyed  to  him  the 
premises  in  dispute,  and  although,  in  the  opinion,  the 
effect  of  the  intermediate  deeds  from  David  Wagstaff 
down  to  Russell  D.  Miner  was  not  commented  upon^ 
these  deeds  must  have  been  considered  by  the  court. 
It  was  held  that  Miner  had  a  good  record  title,  and  to 
decide  this,  the  whole  chain  of  title  must  have  been 
considered.  Under  these  circumstances  a  referee  or  a 
judge  sitting  at  trial  term  would  and  should  require 
very  decisive  proof  that  some  new  facts  had  been  in- 
jected into  the  case,  which  would  require  different 
principles  of  law  to  be  applicable,  or  that  the  principles 
of  law  laid  down  by  the  general  term  of  the  'court  had 
been  clearly  overruled. 

I  think  it  now  established  that  deeds  conveying 
property  bounded  by  a  highway,  water-course  or  public 
street,  are  to  be  construed  in  the  light  of  the  intent  of 
the  parties,  and  not  upon  principles  of  public  policy 
merely,  and  it  may  be  that  this  principle  of  law  has 
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been  authoritatively  announced  since  the  decision  of 
the  general  term  in  this  case  (English  ^).  Brennan,  60 
N.  r.  609 ;  White's  Bank  of  Buffalo  v.  Nichols,  64  Id. 
65 ;  Mott  t?.  Mott,  opinion  Ct.  of  Appeals,  not  yet  re- 
ported). 

If  the  terms  of  the  deed  be  clear,  this  intent  must 
be  ascertained  from  the  terms  of  the  deed  itself ;  if  the 
terms  of  the  deed  be  ambiguous,  then  the  intent  of  the 
parties  may  be  shown  by  evidence  aliunde^  and  the 
situation  and  condition  of  the  parties  and  of  the 
subject-matter  may  be  considered  in  determining 
such  intent;  but  giving  the  defendants  the  benefit 
of  any  doubt  upon  this  point,  and  considering  both 
the  terms  of  the  deed  from  the  defendants  to  David  ' 
Wagstaff,  the  situation  of  the  parties  and  of  the  sub- 
ject-matter of  the  grant,  and  all  the  evidence  in  the 
case  bearing  upon  the  question  of  intent,  I  still  should 
come  to  the  same  conclusion  as  the  general  term  in  my 
construction  of  this  deed.  The  boundary  in  the  deed 
is  by  a  street  sixty  feet  in  breadth,  but  the  street  is 
nevertheless  the  boundary  and  not  the  side  of  it.  The 
law  is  too  clearly  established  in  this  State  for  me  to- 
even  temporarily  disturb  it,  that  where  a  boundary  is 
mentioned  as  an  entirety  the  deed  conveys  to  the 
center  of  the  boundary,  and  the  fact  that  the  bound- 
ary is  described  as  having  space  and  not  as  a  line, 
does  not,  to  my  mind,  convey  any  impression  that  the 
grantor  intended  his  grant  to  stop  short  at  the  side 
of  the  space  which  is  mentioned  and  described  as  an 
entirety. 

Nor  do  I  think  that  the  coloring  on  theGoerckmap 
shows  an  intent  on  the  part  of  the  defendants  to  ex- 
clude from  the  grant  to  David  Wagstaff  the  street  on 
the  south  of  lot  143.  If  we  can  consider  the  coloring 
at  all,  and  are  not  bound  to  be  governed  in  construing 
this  map  by  the  lines,  we  must,  I  think,  consider  the 
scheme  as  laid  down  in  the  Goerckmap,  and  the  fact 
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therefore  becomes  material  that  if  this  intent,  on  the 
part  of  the  defendants,  to  exclude  from  the  grant  to 
David  Wagstaff  the  street  on  the  sonth  of  lot  143,  is 
to  be  inferred  from  the  coloring  on  Goerck's  map,,  it 
must  also  be  inferred  that  the  whole  street  on  the  north 
of  lot  143  would  be  included  in  the  grant  of  lot  143. 
The  intent  to  exclude  the  one  would  necessarily  include 
the  intent  to  include  the  other,  and  neither  can,  I  think, 
be  justly  inferred. 

Nor  does  the  situation  of  the  parties  to  this  deed 
make  the  inference  at  all  necessary  that  the  defend- 
ants intended  that  the  grant  to  David  Wagstaflf  should 
stop  short  at  the  northerly  line  of  the  old  street.  No 
right  to  possession  in  the  old  street  passed  to  the  con- 
tiguous owner  until  it  was  closed.  The  defendants,  at 
any  time  prior  to  the  closing  of  the  street,  could  have 
actually  opened  it  without  paying  anything  to  the  ad- 
joining owners  foy  the  land,  and  this  was  the  only  pur- 
pose and  object  for  which  the  defendants  could  wish 
to  retain  any  interest  in  these  old  streetSw  There  ap- 
pears to  be  no  reason  why  the  defendants  should 
desire  to  retain  any  interest  whatever  in  these  old 
streets  after  they  had  been  definitely  abandoned  as 
highways. 

I  think  John  Woodward  by  his  deed  to  William 
WagstafE  intended  to  and  did  convey  all  the  interest 
he  had  in  lot  143.  This  conveyance  was  made  in 
1833.  Seventy-ninth  street  had  then  been  opened,  and 
Seventy-eighth  street,  as  afterwards,  in  1850,  opened, 
had  been  laid  out  on  the  map  made  ^nd  filed  in  April, 
1811,  under  the  act  of  April  3,  1807.  Seventy-ninth 
street,  as  opened,  was  just  to  the  north  of  the  old 
Ninety-ninth  street,  as  laid  down  in  the  Goerck  map, 
and  included  no  part  of  that  old  street ;  while  Seventy- 
eighth  street  was  partly  on  lot  143,  and  a  strip  of  its 
southerly  part  between  Fourth  and  Fifth  avenues  and 
about  five  feet  in  width  was  on  the  north   part  of 
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Seventy-eighth  street,  as  laid  down  on  the  Goerck 
map.  When  Woodward  made  his  conveyance  to 
William  Wagstaflf,  the  fences  which  he  had  erected 
around  lot  143  included  the  old  Seventy-ninth  street 
on  the  north  and  excluded  the  old  Seventy-eighth  street 
on  the  south,  but  it  seems  clear  to  me  that  he  did 
not  understand  that  the  boundaries  which  he  had 
made  about  lot  143  properly  included  his  property,  for 
he  petitions  the  common  council  to  reform  the  lines 
about  his  property  so  as  to  conform  to  these  boundaries. 

This  is  not  done  when  he  conveys  to  William  Wag- 
stafl  lot  143,  according  to  the  Goerck  map,  '*  and  not 
otherwise.^ ^  He  substantially  says :  I  am  in  posses- 
sion of  land  to  which  I  have  no  title.  My  title  depends 
npon  the  Goerck  map.  I  will  convey  to  you  by  that 
map.  The  legal  effect  of  the  deed  to  William  Wag- 
staff,  standing  by  itself,  was  to  convey  to  him  the 
premises  in  dispute,  and  this  legal  effect  is  not  to  be 
overcome  by  shadowy  inferences.  If  the  construction 
of  the  Goerck  map  and  of  Woodward's  acts,  as  con- 
tended for  by  the  defendants,  be  correct,  then  we  must 
assume  that  Woodward  intended  to  grant  to  William 
Wagstafl  all  of  the  old  street  to  the  north  of  lot  143, 
which  he  did  not  claim  to  own,  as  shown  by  his  peti- 
tion to  the  common  council. 

The  additional  language  in  the  deed,  after  the  de- 
scription, to  the  effect  that  the  lands  are  conveyed 
according  to  the  Goerck  map,  and  not  otherwise^  indi- 
cates,  to  my  mind,  that  Woodward  knew  at  the  time 
that  he  was  not  on  the  land  which  he  really  owned, 
and  he  therefore  proposed  to  convey  to  William  Wag- 
staff  not  the  land  which  he  (Woodward)  was  occupy- 
ing, but  the  land  which  he  owned  under  the  convey- 
ances to  him,  and  he  therefore,  in  the  grant,  distinctly 
refers  to  his  own  sources  of  title,  and  takes  care  to 
say,  in  his  gmnt,  that  not  his  apparent  right,  as  evi- 
denced by  his  possession,  but  that  his  record  title  shall 
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determine  the  amoaiit  of  his  grant.  Whatever  interest 
was  granted  by  the  defendants  in  1801  to  David  Wag- 
staflf  descended,  in  my  opinion,  by  an  unbroken  chain 
of  title  to,  and  was,  so  far  as  the  records  showed,  oa 
July  7,  1866,  vested  in  Russell  D.  Miner. 

I  now  come  to  the  consideration  of  a  question  very 
carefully  argued  in  this  case,  the  question  of  practical 
location.  The  defendants  insist  that  the  boundary 
line  between  lot  143  and  the  premises  of  the  defendants 
on  the  south  was  by  the  parties  in  interest  practically 
located  so  as  to  exclude  from  lot  143  the  premises  in 
question,  and  that  for  more  than  twenty  years  previous 
to  the  commencement'  of  this  action  there  was  an 
acquiescence  in  such  practical  location,  on  the  part  of 
all  parties  interested  therein  or  aflfected  thereby. 

On  the  former  trial  the  decision  appeared  to  rest 
upon  the  ground  that  Minor's  grantors,  or  some  of 
them,  had  abandoned  to  the  defendants  the  premises 
in  question,  and  in  exchange  therefor,  had  entered 
upon,  occupied  and  enjoyed  a  strip  of  land  on  the 
south  side  of  Seventy-ninth  street,  as  opened,  equal  or 
exceeding  in  amount  and  value  the  land  so  abandoned 
on  the  south  side  of  Seventy-eighth  street.  This  would 
seem  to  amount  to  an  oral  exchange  of  lands,  and  it  is 
not  now  claimed  that  this  can  be  done.  The  defend- 
ants now  claim,  entirely  irrespective  of  what  took 
place  between  Miner's  grantors  and  the  defendants,  in 
relation  to  lands  on  the  south  of  Seventy-ninth  street, 
and'north  of  lot  143,  that  by  the  acts  of  the  parties  in 
interest  the  boundary  line  on  the  south  of  lot  143  was 
to  established  as  to  exclude  from  lot  143  the  strip  of 
land  now  involved  in  this  controversy. 

The  facts  upon  which  this  claim  is  based,  I  under- 
stand to  be  as  follows :  The  first  line  claimed  is  shown 
in  the  Randall  map  (Exhibit  No.  8).  There  is  no  evi- 
dence when  or  by  whom,  or  for  what  purpose  this  line 
was  established,  or  when  it  was  abandoned.    It  did 
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not  exist  in  1822,  when  Mr.  Lndlam  made  his  snrvey 
of  the  common  lands. 

In  1822  it  seems  that  there  was  a  continuous  fence 
which  appeared  to  have  been  standing  a  long  time, 
and  which  stood  on  the  southern  boundary  of  lot  143, 
excluding  the  whole  of  the  old  street  to  the  south  of 
the  lot.  How  long  it  had  stood  there  does  not  appear, 
nor  by  whom  or  for  what  purpose  placed  there.  The 
custom,  as  shown  by  the  evidence  in  the  case,  for  the 
occupants  of  these  lots  to  occnpy  and  cultivate  the 
whole  of  the  street  on  the  north  of  each  lot,  may  indi- 
cate an  explanation  of  the  situation  of  this  fence.  Be- 
fore 1832,  this  fence  was  changed  to  a  line  immediately 
north  of  Seventy-eighth  street ;  but,  if  we  consider 
the  line  referred  to  in  Woodward  memorial,  as  the  same 
•^  line  in  existence  in  1822,  this  fence  did  not  exist  in 
1836,  when  Miller  took  possession  of  the  premises 
*  between  Seventy-eighth  and  Seventy-ninth  streets, 
Pourth  and  Fifth  avenues,  as  Wooley's  tenants. 

It  is  true  that  Wooley  did  mortgage  down  to  this 
line,  but  the  mortgage  to  Joshua  Jones  was  made  by 
him  when  his  petition  for  a  reformation  of  the  lines 
about  his  property  was  before  the  common  council ; 
and  his  pointing  out  to  Miller  this*line  as  his  southern 
boundary  was  also  done  while  his  petition  was  before 
the  common  council,  or  about  the  time  it  was  pre- 
sented ;  for  Miller  went  into  possession  about  1836, 
and  Wooley's  petition  was  laid  before  the  common 
council  on  the  26th  of  that  month.  As  he  was  to 
lease  the  land  to  Miller,  it  might  well  be  that  he  only 
desired  to  indicate  to  him  the  property,  bounded  as  it 
would  be  if  his  petition  was  favorably  acted  upon  ;  and 
his  statement  that  the  land  below  belonged  to  the  cor- 
poration, may  well  be  explained  as  a  mere  statement 
to  Miller,  informing  him  who  was  situated  next  to  the 
land  he  was  to  occnpy.  I  could  not  find  from  the  tes- 
timony that  this  northerly  line  of  Seventy-eighth  street 
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was  ever  acquiesced  in  by  the  parties  in  interest  as  the 
boundary  line  between  lots  140  and  143.  Wooley  at- 
tempted to  have  it  established  as  his  southern  bound- 
ary line,  but  failed  in  the  attempt,  thq  evidence  not 
showing  that  he  ever  assented  to  the  defendants'  prop- 
osition in  this  regard. 

Even  if  Wooley  did  understand  tfiat  this  line  was 
his  southern  boundary,  it  not  appearing  that  it  was 
originally  established  as  a  boundary  line,  Wooley' s  ac- 
quiescence, if  any,  did  not  continue  for  a  sufficient 
length  of  time  to  bar  a  right  of  entry ;  for  he  came  into 
possession  in  1834,  and  deeded  to  Miner  in  1843.  I  do 
not  find  evidence  of  any  acquiescence  in  this  line,  by 
Wooley' s  grantors. 

The  next  line  upon  the  southern  boundary  of  lot 
143,  was  the  fence  erected  in  June,  1841,  by  WilUams^ 
who  was  in  the  employment  of  Allerton,  who  was  the 
tenant  of  the  defendants,  and  in  possession  of  lot  140.  • 
This  fence  was  erected  to  keep  out  cattle  from  the  in^^ 
closure  occupied  by  Miller,  on  the  north.     It  was  not- 
upon  the  line  formerly  pointed  out  by  Wooley   to 
Miller.    There  is  no  proof  of  any  acquiescence  of  any 
one  on  behalf  of  the  owner  of  lot  143  in  its  erection  or 
continuance,  and  it  duly  existed  until  1856,  when,  in 
grading  Seventy-eighth  street,  it  disappeared. 

Here  were  four,  or,  if  we  consider  the  line  upon 
Ludlum's  survey  and  the  line  referred  to  in  Wood- 
ward's memorial  as  the  same  line,  we  have  three 
different  lines,  no  one  of  which,  in  my  opinion,  has 
the  requisites  necessary  to  establish  it  as  the  boundary 
line  between  lots  140  and  143,  by  practical  location. 

No  one  of  these  lines  appears  to  have  been  erected 
as  a  boundary  line,  although  I  do  not  think  this  to  be 
necessary  to  establish  a  boundary  by  practical  location 
(Dunham  v.  Stuyvesant,  11  Johns.  669 ;  Jones  t). 
Smith,  64  iV.  T.  180). 

I  do  not  think  it  necessary,  that  where  there  is  no 
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agreement  between  the  parties  as  to  the  boundary  line, 
and  a  division  line  has  been  actually  in  existence,  the 
fact  of  acquiescence  in  this  line  as  a  boundary  line,  by 
the  parties  in  interest,  for  not  less  than  twenty  years, 
must  be  found  to  establish  the  division  line  as  a  bound- 
ary line  by  practical  location  ;  and  I  can  find  no  such 
fact  as  to  any  of  the  lines  mentioned,  from  the  evi- 
dence in  this  case. 

It  is  true  that  all  of  these  lines  included  the  premi- 
ses in  dispute,  and  would  exclude  them  from  lot  143  ; 
and  this  would  prove  an  important  fact,  if  the  defend- 
ants could  show  an  occupancy  of  the  premises  ex- 
cluded by  these  lines  from  lot  143,  for  a  sufficiently 
long  space  of  time  to  bar  a  right  of  entry.  In  such 
case  it  might  be  claimed  that  the  greater  included  the 
less,  but  this  principle  has  no  application  to  the  practi- 
cal location  of  a  line. 

I  should  not  find  that  these  lines  were  placed  where 
they  were  under  the  intent  of  the  parties  to  place  them 
on  the  northerly  line  of  Seventy-eighth  street,  as  laid 
down  on  the  Goerck  map,  and  even  if  such  were  their 
intent,  it  is  not  the  intent  of  the  parties,  but  the  actual 
location,  which  establishes  the  line.  The  intent  of  the 
parties  to  erect  their  fences  upon  a  line  capable  of 
ascertainment,  might,  in  certain  cases,  be  of  impor- 
tance in  ascertaining  the  construction  to  be  put  upon 
the  deeds  under  which  they  held  ;  but  I  do  not  under- 
stand that  a  line  can  be  practically  located  by  an  in- 
tention in  the  minds  of  the  parties  to  locate  it  in  a 
certain  place,  when,  in  fact,  they  locate  it  somewhere 
else.  It  is  the  fact  of  the  location,  and  not  the  intent 
of  the  parties,  which  must  govern. 

Under  the  evidence  no  estoppel  in  pais  is  estab- 
lished against  Miner.  Independent  of  the  difficulty  of 
holding  that  a  mere  payment  of  taxes  and  assessments 
upon  land  by  one  claiming  title  thereto,  would  pre- 
clude the  true  owner  from  asserting  his  title,  even  if  he 


288  STEVENS  t>.  MAYOR,  &o.  OP  N.  Y. 


Statement  of  the  Case. 


knew  of  such  payments  at  the  time  they  were  made, 
there  is  no  evidence  that  Miner  knew  anything  about 
these  payments  made  by  the  defendants.  All  the  ele- 
ments necessary  to  establish  an  estoppel  in  pais  are 
wanting  in  this  case. 

I  am,  therefore,  of  the  opinion  that,  on  July  7, 
1866,  Russell  D.  Miner  was  the  owner,  and  entitled  to 
the  possession,  of  the  property  in  question. 

On  July  7,  1866,  Russell  D.  Miner  executed  a  con- 
veyance to  the  defendants,  whereby,  for  the  sum  of 
$25,  he  granted,  bargained,  sold,  aliened,  remised,  re- 
leased, conveyed  and  confirmed  to  the  defendants — 

"All  the  northerly  half  of  an  old  street  lying  be- 
tween the  lots  number  140  and  143,  on  the  map  of  the 
common  lands  of  the  city  of  New  York.  Bounded 
northerly  by  said  lot  number  143,  southerly  by  the 
center  line  of  said  old  road,  easterly  by  the  east  road, 
and  westerly  by  the  middle  road,  as  laid  down  on  said 
map." 

This  deed  conveyed  to  the  defendants  the  premises 
in  dispute,  and  the  question  must  now  be  determined 
whether  Miner  was  induced  to  execute  and  deliver  this 
deed  through  the  fraud  or  fraudulent  procurement  of 
the  defendants. 

On  May  21,  1866,  the  defendants  sold  at  auction  a 
number  of  lots  situated  upon  the  south  side  of 
Seventy-eighth  street,  and  between  Fourth  and  Fifth 
avenues.  Within  the  area  so  sold,  was  embraced  the 
strip  of  land  in  controversy  in  this  case. 

A  Mr.  Stemberger  purchased  at  that  sale  lot  num- 
ber 5,  as  shown  on  map.  Mr.  Stemberger  employed 
Messrs.  J.  H.  and  S.  Riker,  counselors  at  law,  to  ex- 
amine the  title  to  the  property  so  purchased  by  him. 
They  found  that  by  the  deeds  on  record  the  title  to  the 
southerly  half  of  Seventy -eighth  street,  as  laid  down  on 
the  Goerck  map,  was  in  Russell  D.  Miner  as  former 
owner  of  lot  143.    This  was  a  cloud  upon  the  title  pro- 
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posed  to  be  conveyed  to  their  client  by  the  defendants. 
They  commnnicated  the  fact  to  the  then  mayor  of  the 
defendants,  John  T.  Hoffman,  and  were  requested  by 
him  to  make  a  thorough  examination  of  the  title  to 
the  strip  of  land  in  question.  They  did  so.  They  ex- 
amined the  records  in  the  register's  ofcce.  They 
investigated  the  acts  of  Miner  and  his  grantors  in  and 
about  lot  143 ;  they  unearthed  and  examined  nearly 
all  the  documents  which  have  been  put  in  evidence  in 
this  case,  except  the  petition  of  John  Woodward,  and 
the  report  thereupon ;  they  investigated  the  facts  in 
regard  to  the  boundaries  made  about  lot  143,  and  the 
occupation  within  those  boundaries.  They  reported 
to  Mayor  Hoffman  that  the  paper  title  to  this  strip  of 
land  in  dispute  was  in  Russell  D.  Miner,  but  that 
Wooley,  Miner's  grantor,  had  occupied  and  had  the 
benefit  of  a  strip  of  land  on  the  north  of  lot  143,  the 
legal  title  to  which  was  in  the  city  of  New  York,  and 
that  it  was  fair  and  equitable  to  ask  Miner  for  a  release 
of  this  strip  on  the  south  of  lot  143.  The  mayor  au- 
thorized them  to  obtain  such  release. 

So  far  no  communication  had  been  had  with  Miner. 

On  the  morning  of  July  7,  1866,  Mr.  John  H.  Riker 
called  upon  Russell  D.  Miner,  who  was  a  clerk  in  a 
grocery  store,  at  the  comer  of  Watts  and  Varick 
streets,  in  this  city,  and  had  a  conversation  with  him, 
relative  to  giving  a  release  to  the  defendants  of  the 
strip  of  land  in  controversy. 

The  account  of  the  interviews  on  this  subject,  as 
given  by  Mr.  Riker  and  Mr.  Miner,  do  not  differ  more 
than  is  to  be  expected  in  cases  of  this  character.  Mr. 
Riker  says  he  was  at  the  store  corner  of  Watts  and 
Varick  streets  twice  on  July  7,  1866  ;  while  Mr.  Miner 
says  he  saw  Mr.  Riker  but  once  on  that  day,  but  that 
a  day  or  so  before  two  gentlemen  were  in,  and  they 
colled  for  cider,  and  in  the  conversation  mentioned 
Recorder  Riker,  and  Miner  said  that  he  knew  him,  and 
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asked  whether  either  of  the  gentlemen  was  Recorder 
Biker's  son,  and  the  reply  was  ''no,"  either 
"nephew"  or  ''cousin."  Thus  it  seems  that  Miner 
remembered  two  occasions,  near  July  7,  1866,  when  a 
Mr.  Riker  was  in  the  store,  and  I  have  no  doubt  but 
that  these  two  occasions  pre  those  testified  to  by  John 
H.  Riker. 

Nor  have  I  any  doubt  that  the  statement  made  by 
John  H  Riker,  as  to  what  took  place  between  him  and 
Miner  on  July  7,  1866,  is  true.  I  think  that  his  state- 
ment is  much  more  likely  to  be  strictly  accurate  than 
Miner's  statement,  and  it  must  be  noticed  thftt  in  some 
very  important  points  they  agree.  Miner  says  that 
Riker  told  him  that  the  city  of  New  York  had  been 
selling  or  was  about  selling  land,  and  that  it  was  nec- 
essary for  them  to  have  his  (Miner's)  signature,  in 
order  to  enable  them  to  give  a  good  title ;  and  that 
the  matter  was  in  relation  to  some  land  conveyed  to 
him  by  Mr.  Wooley ;  that  the  object  in  obtaining 
Miner's  signature  was  to  enable  the  city  to  give  a  war- 
ranty deed ;  and,  in  the  complaint.  Miner  states  that 
he  was  informed  that  he  had  some  claim  to  the  prop- 
erty in  question,  but  that  it  was  a  mere  equitable  claim 
and  of  no  value.  I  think  the  statements  made  by  Mr. 
Riker  are  the  substantial  truth  in  the  case  ;  that  there 
were  two  interviews,  I  have  no  doubt.  It  would  be 
very  unusual  for  any  one  to  prepare  a  deed  or  release 
without  knowing  whether  it  would  be  executed  or  not, 
and  then,  the  first  time  the  parties  met,  abruptly  pat 
forward  the  release  and  ask  for  a  signature.  The 
more  natural  way  would  be  to  do  what  was  done  in 
this  case4-discover  whether  the  release  would  be  exe- 
cuted, and  then  prepare  it  and  apply  for  a  signature. 

In  the  conversation  between  John  H.  Riker  and 
Miner,  Miner  said  that  Wooley  was  his  brother-in-law, 
and  that  he  (Miner)  at  one  time  owned  some  land  in 
the    vicinity   of    Seventy-eighth   and   Seventy  ninth 
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Streets.  Mr.  Riker  then  told  him  that  the  city  had 
been  making  a  large  sale  of  lots  between  Fourth  and 
Fifth  avenues,  and  that  his  firm  had  been  emplo;^ed  to 
examine  the  title  to  one  of  these  lots  ;  that  they  had 
found  that  a  part  of  the  land  on  the  south  side  of 
Seventy -eighth  street,  between  Fourth  and  Fifth  ave- 
nues, was  included  in  an  old  street  between  lots  140 
and  143  of  the  common  lands  ;  that  it  appeared  by  the 
record  that  Mr.  Wooley  and  he  (Miner)  had  owned  lot 
143  ;  that  they  (Messrs.  Riker)  consid^ed  that  his 
(Miner's)  title  extended  to  the  middle  of  the  old 
street.  Mr.  Miner  said  that  he  claimed  no  interest  in 
land  in  that  vicinity  ;  that  that  was  settled  long  ago. 
Mr.  Riker  then  told  him  of  an  adjustment  which  Mr. 
Wooley  had  made  with  the  corporation,  by  which  Mr. 
Wooley  had  taken  the  strip  to  the  north  of  lot  143  ; 
that  no  deed  could  be  foun^d  in  the  register's  office 
from  him  (Miner)  or  Wooley,  carrying  out  Wooley' s 
part  of  the  bargain,  and  asked  Miner  if  he  would  re- 
lease to  the  corporation  the  land  on  the  south  side  of 
Seventy-eighth  street,  included  in  the  old  street,  be- 
tween lots  140  and  143,  and  Miner  said  he  would  ;  Mr. 
Riker  then  told  Miner  that  he  did  not  want  the  release 
for  himself,  but  for  the  city,  and  asked  Miner  if  he 
would  execute  a  release  to  the  city  if  he  (Riker)  pre- 
pared one,  and  Miner  said  he  would.  Mr.  Riker  then 
went  to  his  office,  where  a  deed  or  release  was  pre- 
pared, and,  between  two  and  three  o'clock  of  the  same 
day,  went  back  to  the  store  where  Mr.  Miner  was,  told 
him  that  he  had  brought  the  release,  filled  in  the  blanks 
in  Miner's  presence,  read  over  the  instrument  to  Miner 
down  to  the  habendum  clause.  Miner  signed  it.  It 
was  witnessed  by  Mr.  Riker,  and  recorded  the  same 
afternoon.  The  instrument  was  dated  June  7,  1866. 
The  firm  of  J.  H.  and  S.  Riker  charged  to  and  received 
from  the  defendants,  for  their  services  in  examining 
the  title  and  procuring  this  release,  $1,000.    They  fur- 
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nished  to  the  city  an  abstract  in  which  it  was  s^ted 
that  the  Wooley  mortgages  did  not  affect  the  property 
in  qnestion. 

The  frand  claimed  in  this  case  is  fraud  upon  the 
part  of  John  H.  Riker,  in  procuring  this  deed  or 
release  from  Mr.  Miner.  Although  very  many  author- 
ities have  been  cited  upon  the  argument,  the  question 
of  actual  fraud  and  fraudulent  intent  is  purely  one  of 
fact,  and  very  little  aid  can  be  derived  upon  this  point 
from  decided-  cases.  In  this  case  I  only  know  John  H. 
Riker  from  the  record.  By  that  his  conduct  must  be 
judged.  Of  course,  a  referee  has  a  right  to  consider 
the  appearance  of  the  witnesses :  but,  upon  the  record 
alone,  the  general  conviction  forced  upon  my  mind,, 
from  the  whole  case,  is  that  the  conduct  of  John  H. 
Riker  in  this  transaction  was  perfectly  honorable  and 
straightforward,  and  in  every  way  consistent  with  the 
highest  integrity. 

It  will  not  do  to  examine  this  question  of  frand  in 
the  light  of  the  present  knowledge  of  those  who  have 
been  for  a  long  time  actively  interested  in  this  case. 
We  must  place  ourselves,  as  far  as  we  can,  in  Mr. 
Riker^s  position  in  1866,  when  the  questions  in  this 
case  were  new,  and  determine,  if  possible,  how,  then, 
they  would  strike  the  mind.  We  all  know  how  prin- 
ciples of  law,  by  careful  study  and  laborious  applica- 
tion, become  so  clear  to  our  minds  that  we  wonder 
liow  we  ever  could  have  been  in  doubt,  and  it  is  not 
at  all  surprising  if  Mr.  Riker' s  opinion  upon  the  legal 
questions  involved  in  this  case  was  somewhat  different 
from  what,  by  very  acute  analysis  and  most  laborious 
investigation,  has  so  far  been  decided  to  be  the  law  in 
this  case,  without  any  absolute  certainty  that  the 
correct  law  has  yet  been  laid  down. 

Wooley  had  apparently  acted  ui)on  the  report  of 
the  common  council  made  upon  his  petition.  Judge 
Ingbaham,  his  counsel,  thought  Wooley  had  actually 
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executed  a  release  to  the  city  of  the  land  to  the  south 
of  lot  143,  comprised  in  Seventy-eighth  street,  as  laid 
down  on  the  Goerck  map ;  and  without  going  into 
nice  questions  of  law,  it  would  naturally  seem  just  and 
fair  that  if  Miner's  grantors  had  occupied  and  had  the 
substantial  ownership  of  property  equally  valuable ,  to 
the  north  of  lot  143,'  which  belonged  to  the  city,  that 
Miner  should  release  to  the  city  this  strip  on  the 
south.  I  do  not  say  that  these  were  the  actual  facts, 
but  I  do  say  they  must  be  considered  as  actual  facts 
in  examining  this  question  of  fraud,  for  Riker  believed 
them  to  be  so.  It  is  especially  to  be  noticed  that  on 
the  first  trial  the  court  considered  the  facts  upon 
which  Mr.  John  H.  Riker  acted  to  be  conclusively 
proved,  and  that  substantially,  upon  the  evidence  be- 
fore Mr.  Riker  in  1866,  and  the  law  was  applied  as 
Mr.  Riker  understood  it  in  1866. 

Nor  does  a  minute  examination  of  the  evidence  in 
detail  and  of  all  the  separate  parts  of  it  which  the 
plaintiff's  counsel  claims  establish  fraud  on  Riker' s 
part,  and  consequently  on  the  part  of  the  defendants, 
enable  me  to  discover  any  such  fraud. 

The  contrast  between  the  parties  to  the  transaction 
— on  the  one  hand,  the  powerful  city  of  New  York,  on 
the  other,  an  obscure  clerk  in  a  modest  grocery  store — 
is  sufficiently  striking,  but  1  do  not  see  how  this  differ- 
ence in  the  position  of  the  parties  is  of  any  importance 
unless  the  power  of  the  stronger  was  improperly  ex* 
ert^d  upon  the  weaker.  Nor  does  the  small  amount  of 
time  consumed  in  obtaining  the  conveyance  amount  to 
anything,  unless  Miner  was  induced  by  Mr.  Riker  to 
act  hastily  and  improvidently,  and  I  cannot  see  that 
there  is  evidence  warranting  such  a  finding.  The  an- 
notations upon  the  abstract  as  to  the  effect  of  the  mort- 
gages made  by  Wooley  are  in  every  way  consistent 
with  the  statement  that  Mr.  Riker  regarded  these  mort- 
gages as  having  a  very  important  bearing  upon  Miner's 
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title  to  the  property  in  question,  not  as  covering  tlie 
property,  but  as  indicating  that  Mr.  Wooley  made  no 
claim  to  land  on  the  south  of  the  northerly  line  of  Sev- 
enty-eighth street  as  laid  down  on  the  Goerck  map, 
and  therefore  strengthening  Mr.  Biker's  theory  that 
Wooley  had  abandoned  such  land  and  taken  the  strip 
on  the  north  of  lot  143.  The  dating  of  the  deed  June 
7,  1866,  when  in  fact  it  was  executed  one  month  later, 
can  have  no  possible  bearing  upon  any  question  of  in- 
tent to  defraud  Miner.  The  taking  the  description  in 
Miner's  release  from  the  deed  from  the  city  to  David 
WagstaflP,  in  1801,  was  the  most  natural  and  proper 
thing  to  do,  when  by  this  deed  the  record  title  to  the 
property  in  dispute  had  passed  from  the  city.  The 
failure  to  annex  a  map  of  the  property  to  the  release  is 
accounted  for  by  the  fact  that  the  Messrs.  Riker  were 
ignorant  that  there  was  an  ordinance  requiring  any- 
thing of  the  kind  to  be  done,  while  the  charge  to  the 
city  of  $1,000,  for  the  services  of  the  Messrs.  Riker, 
was,  in  my  opinion,  a  very  small  charge,  considering 
the  complications  of  the  case.  It  seems  to  me  difficult 
to  seriously  press  this  point  as  a  badge  of  fraud  to  any 
one  who  is  familiar  with  the  complications  and  difficult 
questions  of  law  involved  in  this  title. 

I  must  find  in  this  case  that  there  was  no  actual 
fraud,  or  intent  to  deceive  Miner  on  the  part  of  any  of 
the  agents  of  the  defendduts  connected  with  this  trans- 
action. 

This,  in  my  opinion,  determines  this  case,  for  al- 
though, where  there  has  been  a  trial,  either  party  may 
have  any  relief  ^'  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue,"  where  the 
gravamen  of  the  action  is  fraud,  the  fraud  must  be 
proved  to  entitle  the  plaintiflf  to  any  judgment  what- 
ever. In  my  judgment  this  complaint  presents  a  clear 
case  of  a  common  law  action  for  deceit,  and  if  this  be 
80  the  action  cannot  be  maintained  without  proving 
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actual  fraud.  If  actual  fraud — ^and  this  would  neces- 
sarily include  an  intent  to  deceive — be  proved,  then  I 
think  the  plaintiff  could  have  any  judgment,  legal  or 
equitable,  to  which  the  other  facts  as  proved  might  en- 
title her.  But,  in  an  action  founded  on  fraud,  in  which 
allegations  of  fraud  go  to  the  very  foundations  of  the 
action,  and  are  not  simply  attached  as  incidents  to  the 
cause  of  action,  I  think  no  judgment  would  be  consist- 
ent with  the  case  made  by  the  complaint  and  embraced 
within  the  issue  which  did  not  depend  upon  fraud  as  a 
substantive  fact. 

But  the  plaintiff  earnestly  insists  that  she  is  entitled 
to  an  equitable  judgment  declaring  that  the  defendants 
are  trustees  for  the  plaintiff  to  the  amount  of  the 
money  actually  received  by  them  for  the  property  in 
question,  with  a  provision  for  an  accounting  relative 
to  this  fund,  even  though  no  actual  fraud  is  proved  in 
this  case  on  the  part  of  the  defendants.  1  do  not  think 
such  a  judgment  possible  under  this  complaint ;  but  1 
will  briefly  examine  the  grounds  upon  which  this  claim 
for  equitable  relief  is  based,  as  stated  by  the  counsel 
for  the  plaintiff. 

1.  As  to  the  difference  in  general  information  be- 
tween the  parties  : 

The  case  will  be  examined  in  vain,  I  think,  for  any 
evidence  showing  that  Miner  was  not,  on  July  7, 
1866,  entirely  capable  of  transacting  business,  and 
indeed,  some  years  later,  upon  the  first  trial  of  this 
case,  he  appeared  to  be  of  fully  average  strength  of 
mind  and  intelligence. 

"  If  a  person  of  ordinary  understanding,  on  whom 
no  fraud  has  been  practiced,  makes  an  improvident 
bargain,  no  court  ef  justice  can  release  him  from  it" 
(Blackford  v.  Christian,  1  Knapp^  77). 

2.  As  to  the  difference  in  the  special  information  of 
the  parties  relative  to  the  subject-matter  of  the  con- 
troversy : 
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Such  differenoe  can  have  no  bearing,  except  with 
reference  to  some  concealment  of  fact,  and  I  find  that 
Miner  was  really  informed  of  all  the  main  facts  which 
were  in  the  possession  of  John  H.  Biker. 

Nor  is  sach«  difference  in  special  information  ma- 
terial in  this  case,  for  there  were  no  relations  of 
confidence  here  between  the  defendants  or  their 
agents,  and  Miner  and  Biker  were  permitted,  under 
the  rules  of  either  law  or  equity,  to  ''be  silent  and 
be  safe." 

3.  As  to  the  haste  or  surprise  with  which  it  is  claimed 
this  transaction  was  accomplished : 

The  word  surprise  seems  to  be  used  in  equity  in  two 
distinct  significations— one  to  support  a  bi^  filed  on 
the  ground  of  mistaJce.  With  this  meaning  of  the 
word  we  have  nothing  to  do  in  this  case,  for,  unless  I 
misapprehend  this  case,  no  action  can  be  here  main- 
tained based  solely  upon  mistake,  unaccompanied  by 
any  fraud  or  circumvention. 

The  other  use  of  the  word  surprise  would  seem  to 
include  within  itself  fraud  or  circumvention,  and  1 
cannot  find  any  trace  of  fraud  or  circumvention  in 
this  transaction.  There  was  no  management  or  influ- 
ence to  mislead  Minef,  there  was  no  pressure  brought 
to  bear  upon  him  to  cause  him  to  act  without  due 
deliberation.  If  he  was  willing  to  sign  the  deed  or 
release  upon  the  asking,  I  see  no  obligation  or  neces- 
sity of  any  kind  resting  upon  the  defendants  or  their 
agents  to  cause  him  to  wait  and  deliberate.  At  least 
they  ought  not  to  be  found  guilty  of  fraud,  actual  or 
constructive,  if  they  fail  to  do  so. 

4.  Inadequacy  of  consideration : 

As  the  case  stands,  there  was  gross  inadequacy  of 
consideration  for  this  transfer  to  Miner.  So  far  as 
this  bears  upon  the  question  of  actual  fraud,  it  has 
already  been  considered.  So  far  as  this  bears  upon 
the  question  of  equitable  relief  and  constructive  fraud, 
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I  regard  it  as  standing  alone  ;  and  inadequacy  of  con- 
sideration, standing  by  itself,  does  not  constitute  a 
ground  to  avoid  a  bargain  or  a  distinct  principle  of  re- 
lief  in  equity. 

Under  the  evidence  tlie  plaintiff  is  the  sole  party  in 
interest  and  entitled  to  maintain  this  action. 

It  follows  that  judgment  must  be  rendered  for  the 
defendants. 

Judgment  having  been  entered  on  the  report  of 
the  referee  in  defendants'  favor,  plaintiff  appealed 
therefrom  to  the  general  term. 

J.  MitcheU  Tyng,  attorney,  and  of  counsel,  for 
appellant. 

Jameson  &  Mahan^  and  William  O,  Whitney^  cor- 
poration counsel,  attorney  ;  William  C.  Whitney^  cor- 
poration  counsel ;  Francis  Lynde  Stetson^  of  counsel, 
lor  respondent.* 

By  the  Court. — Freedman,  J. — After  a  careful 
examination  of  the  whole  case  I  have  arrived  at 
the  conclusion  that  no  error  was  committed  by  the 
learned  referee.  His  rulings  upon  questions  of  evi- 
dence were  clearly  right ;  the  facts  found  by  him  are 
not  only  supported,  but  they  were  called  for,  by  the 
proofs  ;  and  his  conclusions  of  law  flow  from  the  facts 
as  found.  The  plaintiff  failed  to  establish  the  existence 
of  the  elements  essential  to  the  maintenance  of  an 
action  for  either  actual  or  constructive  fraud,  nnlesa 
gross  inadequacy  of  consideration  of  itself  is  suffi- 
cient to  sustain  it.  But  according  to  well  established 
principles  this  is  not  enough. 

*  The  briefs  of  the  counsel  are  very  elaborate,  and  their  length  pre- 
vents their  insertion  in  full,  nor  can  they  be  condensed  so  as  to 
present  them  in  tlic  manner  which  their  merit  entitles  them  to. 
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For  the  reasons  assigned  by  the  referee  in  his 
opinion,  which  seems  to  have  been  well  considered  and 
is  quite  exhaustive,  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Curtis,  Ch.  J.,  and  Sedgwick,  J.,  concurred. 


BENJAMIN  WESTERVELT,  as  Administrator, 
&o.,  Plaintiff,  v.  MARY  WESTERVELT,  De- 
fendant. 

Mistrud — what  eomtitutes — Surrogate — effect  of  order  of  under  chapter 
394,  Laws  1S70— jurisdiction  of—Bes  adjudicata. 

Id  this  case  the  judge  upoD  the  trial,  after  the  parties  had  rested, 
stated  that  if  the  plaintiff  would  stipulate  to  make  aud  print  a  case 
for  the  general  term,  and  that,  in  case  of  his  failure  there  to  main- 
tain his  verdict,  a  verdict  should  be  entered  for  defendant,  he 
would  direct  a  verdict  for  the  plaintiff,  and  order  the  exceptions  to 
be  heard  in  the  first  instance  at  general  term.  The  required 
stipulation  being  given,  a  verdict  was  thereupon,  by  consent  of 
counsel  for  both  parties,  directed  for  the  plaintiff,  and  the  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  general  term. 

ffeld^  that  in  the  absence  of  an  exception  to  the  direction  of  a  ver- 
dict, defendant  can  have  no  relief  from  the  general  term,  other  than 
a  new  trial,  upon  the  ground  that  there  was  a  mistrial  ;  that  the 
foregoing  arrangement  was  a  confounding  of  the  two  remedies  by 
which  the  proceedings  upon  a  jury  trial  caii  be  reviewed  in  the 
first  instance  at  general  term,  before  judgment. 

The  action  was  brought  by  plaintiff  as  administrator,  to  recover  certain 
moneys  deposited  in  a  savings  bank  in  the  name  of  defendant  as 
trustee,  for  plaintiff's  intestate. 

Held,  that  an  order  of  the  surrogate,  under  chapter  394,  Laws  1870, 
deciding  that  said  administrator,  by  virtue  of  his  ofiice  as  sueb,  was 
entitled  to  the  custody  of  the  bank  book,  was  not  an  adjudication 
of  his  title  to  the  funds  represented  thereby  ;*  also  hdd^  that  the 


*  In  the  Matter  of  the  estate  of  Mary  Ann  Beebe  (20  Hun^  462),  it 
was  held  by  the  Supreme  Court,  Third  Department,  that  chapter  394, 
Laws  1880,  is  unconstitutional. 
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surrogate  had  no  jurisdiction  to  try  such  a  claim,  and  that  the  de- 
fect was  not  waived  by  the  appearance  of  the  parties. 
What  constitutes  re$  adjttdieataj  and  bow  a  party  may  avail  himself 
thereof;  also  jurisdiction  of  surrogate,  when  must  be  sho^n  and 
how, — considered  by  the  court. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  June  18,  1880. 

Exceptions  ordered  to  be  heard  at  general  term  in 
the  first  instance. 

The  facts  are  f ally  stated  in  the  opinion. 

Hobert  N.  Waite,  for  plaintiff. 

B.  M.  CoUyer^  attorney,  and  Thomas  B.  Odetl^  of 
connsel,  for  defendant. 

By  the  Court.— Freedman,  J.^-The  action  was 
bronght  by  the  plaintiff  as  administrator  of  the  goods 
and  chattels  of  Sarah  Van  Zandt,  deceased,  against  the 
defendant,  a  sister  of  the  deceased,  for  the  conversion 
of  certain  moneys  alleged  to  belong  to  the  deceased 
at  the  time  of  her  death.  The  defendant  defended  on 
the  ground,  and  upon  the  trial  showed,  that  the  said 
moneys  were  deposited  by  the  deceased  and  the  de- 
fendant in  the  Union  Dime  Savings  Bank,  pursuant  to 
an  agreement  between  them  that  the  account  should 
be  a  mutual  affair  and  should  be  in  such  form  that,  in 
case  of  the  death  of  either,  the  survivor  should  take 
the  whole ;  that  to  carry  the  said  agreement  into  effect, 
and  pursuant  to  the  advice  of  the  treasurer  of  the  bank 
that  it  was  sufficient  for  their  purposes,  the  account 
was  opened  in  the  name  of  the  defendant  in  trust  for 
Sarah  Van  Zandt,  the  latter  being  then  quite  feeble  ; 
that  the  account  continued  in  this  way  from  October 
17,  1863,  to  September  14,  1876,  when  the  money  then 
on  deposit,  with  the  interest  accumulated  thereon,  was 


300  WESTERVELT  «.  WESTERVELT. 

Opinion  of  the  Court,  by  Frebdmak,  J. 

Withdrawn*  by  the  defendant  in  accordance  witli  the 
above  agreement.  The  defendant  further  proved  that 
just  before,  and  in  expectation  of  her  death,  which 
occurred  on  November  7,  1869,  Sarah  Van  Zandt  de- 
livered to  her,  the  defendant,  the  sum  of  $300,  and 
directed  her  to  deposit  it  in  the  bank  with  the  rest  of 
the  money,  and  at  the  same  time  said  that  it  was  all  for 
her,  the  defendant.  • 

The  learned  judge  below  was  of  the  opinion  that 
upon  the  merits,  as  disclosed  by  the  facts,  the  defend- 
ant was  entitled  to  a  verdict ;  but  being  in  doubt  as  to 
the  legal  effect  of  a  certain  order  make  by  the  surro- 
gate on  June  10,  1871,  he  suggested  that,  if  the  plaint- 
iff would  stipulate  to  make  and  print  a  case  for  the 
general  term,  and  that,  in  case  of  his  failure  there  to 
maintain  his  verdict,  a  verdict  should  be  entered  for 
the  defendant,  he  would  direct  a  verdict  for  the  plaint- 
iff and  direct  the  exceptions  to  be  heard  at  general 
term  in  the  first  instance.    Plaintiflf  gave  the  i-eqnired 
stipulation,  and  a  verdict  was  thereupon,  by  consent 
of  counsel  for  both  parties,  directed  for  the  plaintiflf, 
and  the*  exceptions  were  ordered  to  be  heard  at  the 
general  term  in  the  first  instance.     It  does  not  appear 
what   exceptions  were  thus  ordered  to  be  heard  at 
general  tern),  and  the  case  contains  the  exceptions- 
taken  by  both  sides.    But  assuming  that  the  intentiou 
was  to  order  defendant' s  exceptions  to  be  thus  heard, 
a  difliculty  arises  from  the  omission  of  the  defendant 
to  except  to  the  direction  of  the  verdict.     In    the 
absence  of  such  an  exception,  I  do  not  see  how  the 
defendant  can  have  any  relief  beyond  a  new  trial,   on 
the  ground  that  there  has  been  a  mistrial,  for  the  ap- 
pellate jurisdiction  of  the  general  term  depends  exclu- 
sively upon  the  statute. 

The  proceedings  upon  a  trial  before  a  court  and 
jury  can  be  reviewed  by  the  general  term  in  the  first 
instance,  before  judgment.    (1)  Where  the  unsuccess- 
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ful  party  desires  to  move  for  a  new  trial  upon  excep- 
tions taken  by  him  upon  the  trial,  and  the  judge 
directs  that  such  motion  upon  said  exceptions  be 
heard  in  the  first  instance  at  general  term,  and  that 
the  entry  of  judgment  be  suspended  until  the  decision 
of  the  general  term  ;  and  (2)  where,  upon  the  trial,  an 
uncontroverted  state  of  facts  is  presented  involving 
only  questions  of  law,  without  exceptions  on  either 
side  to  the  reception  or  rejection  of  evidence,  and  the 
judge  directs  a  verdict  subject  to  the  opinion  of  the 
€0urt  at  general  term. 

In  the  first  case,  no  question  of  fact  can  be  dis- 
cussed, nor  the  point  raised  that  the  verdict  of  the 
jury  is  against  the  weight  of  evidence ;  and  if  the  ex- 
ceptions are  sustained,  the  general  term  will  grant  a 
new  trial ;  if  overruled,  render  final  judgment. 

In  the  second  case  the  verdict,  in  form,  may  be 
directed  in  favor  of  one  party  or  the  other,  and  it  is 
quite  immaterial  which ;  the  only  effect  of  directing 
the  verdict  in  favor  of  a  party  being  that  it  devolves  on 
him  the  duty  of  preparing  the  case  upon  which  the 
general  term  is  to  render  final  judgment.  Application 
for  judgment  must  then  be  made  at  general  term,  and 
upon  such  application  the  question  to  be  decided  is 
never  whether  a  new  trial  shall  be  granted,  but  which 
party,  upon  the  conceded  state  of  facts,  shall  have 
fiinal  judgment. 

Such  was  the  established  practice  before  the  Code 
of  Civil  Procedure  (Mason  v,  Breslin,  2  Sweeny,  386), 
And  a  confounding  of  the  two  remedies  was  always  held 
to  be  a  mistrial  and  ground  for  a  new  trial  (Cobb  v. 
Cornish,  16  N.  Y,  602 ;  Gilbert  z?.  Beach,  16  Id.  606 ; 
Purchase  %.  Matteson,  25  Id.  211 ;  Purchase  v.  N.  Y. 
Exchange  Bank,  10  Bosw.  564). 

The  Code  of  Civil  Procedure  has  not  changed  the 
practice  in  the  cases  stated,  though  section  1003  ex- 
.tends  it  so  as  to  embrace  a  case  in  which  one  or  more 
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specific  questions  of  fact,  arising  upon  the  issues  in  an 
action  triable  by  the  court,  have  been  tried  by  jury. 

Section  1000  is  emphatic  that  exceptions  can  be 
ordered  to  be  heard  at  the  general  term  in  the  first  in- 
stance only,  upon  the  application  of  a  party  who  has 
taken  one  or  more  exceptions  upon  a  trial  by  jury. 

Section ,  1185  is  equally  emphatic  that  a  verdict 
subject  to  the  opinion  of  the  court  can  be  directed  only 
in  a  case  which  presents  nothing  but  questions  of  law, 
in  which  case  the  motion  for  final  judgment  may  be 
made  by  either  party  at  the  general  term  under 
section  1234. 

A  new  trial  must  therefore  be  ordered,  unless  it  is 
clear  that  the  order  of  the  surrogate  was  properly  ad- 
mitted in  evidence,  and  that  it  constitutes  a  conclusive 
adjudication  of  the  present  controversy. 

There  can  be  no  doubt  that  if  the  points  now  at 
issue  had  been  involved  in  the  proceeding  before  the 
surrogate  and  the  surrogate  had  jurisdiction  to  decide 
them,  the  order  would  constitute  a  conclusive  ad- 
judication in  favor  of  plaintiffs  right  of  recovery 
(Wood  V.  Jackson,  8  Wend,  9  ;  Gardner  v.  Buckbee,  3 
Cow.  120 ;  Mersereau  v.  Pearsall,  19  iT.  T,  108 ;  De 
Wolf  V,  Crandall,  34  Super.  Ct.  14  ;  Hudson  v.  Smith, 
39  Id.  452 ;  Clemens  v.  Clemens,  37  N.  T.  69, 
per  Davis,  Ch.  J. ;  Hyatt  v.  Bates,  35  Barh.  308  ; 
Davis  V.  Talcot,  12  N.  T.  184). 

In  such  case  it  would  be  no  answer  to  say  that  the 
adjudication  was  not  made  in  a  regular  action,  but  in  a 
special  proceeding  (Brown  v.  The  Mayor,  &c.,  5  Daly^ 
481 ;  affi'd  66  N.  F.  386 ;  White  v.  Coatsworth,  6  Id. 
137 ;  Kelsey  v.  Ward,  38  Id.  83 ;  Yonkers  &  N.  Y. 
Fire  Ins.  Co.  v.  Bishop,  1  Daly^  449).  Even  when  made 
by  an  order  on  a  motion,  an  adjudication  may  in  some 
cases  be  conclusive  (Demarest  v.  Daig,  11  Abb.  Pr.  9). 

Nor  is  it  necessary  to  plead  an  adjudication  relied 
upon  as  an  estoppel.    The  reason  for  always  admitting 


r 


WESTERVELT  v,   WESTERVBLT.        303 


Opinion  of  the  Court,  by.  Frbedman,  J. 


it  in  evidence  is,  that  the  community  have  an  interest 
in  holding  the  parties  conclusively  bound  by  the  result 
of  their  litigation  (1  Oreenl.  .£Jv.  §§  631,  631  a  ;  Wood  v. 
Jackson,  8  Wend.  9 ;  Calkins  v.  AUerton,  3  Barb.  171 ; 
Castle  V.  Noyes,  14  If.  Y.  329  ;  Derby  v.  Hartraan,  3 
Daly,  458 ;  White  v.  Coatsworth,  2  Seld.  137). 

But  a  surrogateis  court  is  only  a  court  of  limited 
and  special  jurisdiction,  and  a  party  (other  than  a 
ministerial  officer)  relying  on  its  orders  or  decrees,  has 
the  burden  of  proving  the  jurisdictional  facts  (Roderi- 
gas  V.  East  River  Savings  Inst.,  43  Super.  Ct.  217; 
affi'd  76  N.  T.  316). 

The  order  relied  on  by  the  plaintiff  seems  to  have 
been  made  under  chapter  394  of  the  Laws  of  1870.*  It 
does  not  refer  to  the  subject-matter  of  this  action.  It 
does  not  mention  a  purport  to  cover  the  money  in  dis- 
pute. It  only  refers  to  the .  bank-book,  and  without 
adjudging  that,  as  matter  of  fact,  the  book  beloAgs  to 
the  estate  of  Sarah  Van  Zandt,  deceased,  it  simply 

*  The  or<Jer  referred  to  is  as  follows  : 

^^On  reading  and  filing  the  petition  of  Benjamin  Westervelt, 
administrator,  &c.,  of  Sarah  Van  Zandt,  deceased,  alleging  that  he 
has  reasons  for  suspecting  that  certain  persons  therein  named  have 
in  their  possession  assets  belonging  to  the  estate  of  said  deceased,  and 
praying  for  the  issuing  of  a  subpoena  to  them,  requiring  them  to 
appear  and  be  examined  concerning  the  effects  of  said  Sarah  Van 
Zandt,  deceased,  and  on  filing  also  said  subpoena,  with  proof  of 
service  thereof,  and  the  testimony  of  the  witnesses  taken  therein,  and 
after  hearing,  «&c.,  for  said  administrator,  and  &c.,  for  Miss  Mary 
Weslferveit,  a  sister  of  said  deceased. 

^*  It  is  ordered,  adjudged  and  decreed  that  said  Benjamin  Wester- 
velt, administrator  of  the  goods,  chattels  and  credits  of  Sarah  Van 
Zandt,  deceased,  is  entitled  to  the  possession  of  the  bank-book  No. 
12,888  of  the  Union  Dime  Savings  Bank  of  the  city  of  New  York,  by 
virtue  of  his  office  as  such  administrator  of  the  goods,  &c.,  of  said 
Sarah  Van  Zandt,  deceased,  and  that  said  administrator  is  entitled  to 
a  warrant,  directed  to  the  sheriff  of  New  York  coimty,  commanding 
him  to  search  for  and  seize  said  bank  book  No.  12,888,  and  to  deliver 
it  to  said  Benjamin  Westervelt  as  such  administrator." 
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adjudges  that  the  plaintiff  as  administrator  of  said  es- 
tate is  entitled  to  its  possession  by  virtue  of  his  office 
as  such  administrator.  This  finding  is  insufficient 
under  the  decision  of  Tilton  v.  Ormsby  (10  Hun,  7 ; 
affirmed  70  iV:  T.  609). 

Moreover,  a  certified  copy  of  the  said  order  was  re- 
ceived in  evidence,  unaccompanied  J3y  any  proof  show- 
ing that  the  surrogate  had  acquired  jurisdiction  to 
make  the  order,  except  such  as  was  furnished  by 
certain  recitals  contained  therein,  if  they  did  constitute 
proof  upon  the  said  point.  Under  the  decision  of  the 
People  ex  rel.  Emanuel  Meyer,  v.  Hartman  (2  Sweeny, 
676),  it  would  seem  that  such  recitals  were  not  enough. 
But  even  if  this  be  otherwise,  it  is  sufficient  to  say,  for 
the  present  disposition  of  the  case,  that  such  recitals, 
at  most,  can  only  be  prima  facie  evidence  of  the  facts 
recited,  but  are  not  conclusive,  and  that  even  as  such, 
they  simply  show  jurisdiction  to  make  an  order  under 
chapter  394  of  the  Laws  of  1870.  This  would  still 
leave  undetermined  the  jurisdiction  of  the  surrogate 
to  make  a  final  adjudication  upon  a  mere  motion  as 
to  the  title  to,  or  the  equitable  ownership  of,  the 
moneys. 

In  Stilwell  v.  Carpenter  (2  Ahb.  New  Cas.  238),  it 
was  held  that  a  surrogate  cannot  try  a  disputed  claim 
of  a  third  person  against  the  estate,  nor  determine  the 
equitable  ownership  of  a  judgment  sought  to  be  used 
as  a  set-off.  And  in  Callahan  v.  Mayor,  &c.,  of  New 
York  (66  N.  Y.  666),  it  was  held,  that  want  of  juris- 
diction of  the  subject-matter  is  not  waived  by  appear- 
ance and  answer. 

In  no  aspect,  therefore,  can  the  bare  order  of  the 
surrogate  be  taken  as  a  final  and  conclusive  adjudica- 
tion by  a  court  of  competent  jurisdiction  as  to  the  title 
to,  or  the  equitable  ownership  of,  the  money  in  dispute 
in  this  action. 

This  being  so,  and  no  question  of  fact  being  review- 
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able  in  the  present  imperfect  condition  of  the  case,  the 
verdict  shonld  be  set  aside,  and  a  new  trial  ordered, 
with  costs  to  the  party  finally  prevailing  in  the 
action. 

CuBTis,  Ch.  J.,  concurred. 


THE  TRUSTEES  OP  COLUMBIA  COLLEGE,  Re- 

SPONDENTS,  V.  THOMAS  THACHER,  Impleaded, 
&o.,  Appellant. 

Cotenani  rettrieting  the  U9e  of  real  property  to  certain  purposes, 

• 

Where  lands  are  taken  subject  to  a  covenant  made  between  a  former 
owner  thereof  and  the  owner  of  adjacent  property,  which  covenant 
forbids  the  use  of  the  premises  for  '^any  kind  of  manufactory, 
trade  or  business  whatsoever/^  a  change  in  the  character  of  the 
neighborhood,  e,  g.,  such  as  that  produced  by  the  erection  of  an 
elevated  railway,  which  impairs  the  use  of  the  premises  in  question 
for  the  purposes  contemplated  by  the  covenant,  but  does  not  affect 
the  remainder  of  the  property  bound  thereby,  does  not  modify  or 
impair  the  obligation  imposed  by  the  covenant  upon  the  owner  of 
said  premises. 

The  language  of  said  covenant  precludes  the  carrying  on  of  every 
kind  of  business,  even  though  it  may  be  relatively  unobjectionable ; 
0.  ^.,  the  business  of  a  real  estate  agent. 

The  covenant  will  not  be  relaxed  in  favor  of  one  front  of  the  premises, 
upon  the  ground  that  the  street  which  that  side  of  the  lot  faces 
partakes  of  a  business  character. 

Before  Cuetis,  Ch.  J.,  and  Sedgwiok,  J. 

Decided  June  18,  1880. 

Appeal  from  a  judgment  enjoining  and  restraining 
the  defendants  from  permitting  any  kind  of  trade  or 
business  whatsoever  to  be  carried  on  in  the  building 
on  the  northeasterly  comer  of  Fiftieth  street  and  Sixth 
avenue. 

Vol.  XIV.— 20 
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• 

There  was  a  former  trial,  on  which  judgment  was 
rendered  in  favor  of  defendant ;  an  affirmance  by  the 
general  term  of  this  court  (39  Super.  CL  372) ;  and  a 
reversal  by  the  court  of  appeals.  * 

The  action  was  brought  to  enforce  the  provisions 
of  a  covenant  contained  in  an  agreement,  dated  July 
25,  1869,  from  the  plaintiffs  to  one  Joseph  Be*5rs,  for- 
bidding the  use  of  the  said  premises  for  business  pur- 
poses. 

The  defendant,  Lynch,  acquired  title  to  the  lot  on 
the  corner  of  Fiftieth  street  and  Sixth  avenue,  by 
sundry  mesne  conveyances  from  Beers,  each  of  which 
expressed  that  it  was  made  subject  to  this  agreement. 

The  defendant,  Thacher,  became  the  owner  of  the 
said  lot  during  the  pendency  of  this  suit,  with  notice 
of  the  agreement  and  of  the  suit,  and  he  was  made  a 
defendant  of  record  ui)on  his  own  application,  by 
order  of  the  court. 

The  following  questions  were  presented  on  the  new 
trial :  1.  Should  the  covenant,  in  view  of  the  change 
in  the  character  of  the  neighborhood,  be  enforced  by  a 
court  of  equity  ?  2.  Should  the  said  covenant  be  en- 
forced as  to  the  Sixth  avenue  front  of  the  said  prem- 
ises ?  3.  Be  the  words  * '  any  tmde  or  business, 
whatsoever"  in  the  said  covenant,  embrace  or  apply 
to  the  business  charged  in  the  complaint  to  have  been 
carried  on  in  the  basement  of  said  house  at  the  time  of 
the  commencement  of  the  action,  viz  :  the  business  of 
real  estate  agent,  &c. 

The  judge  before  whom  the  case  was  tried  filed  his 

*  The  decision  of  the  court  of  appeals,  reported  in  70  N,  T.  440, 
disposes  of  the  issues  in  the  case  as  they  originally  stood,  establishing 
that  the  agreement  between  the  plaintiffs  and  Beers  imposed  a  i>er- 
petual  restriction  upon  the  land,  enforceable  in  equity  against  subse- 
quent grantees,  with  notice  of  the  agreement;  and  that  such  agreement 
was  not  void  as  in  restraint  of  trade,  or  as  imposing  undue  restrictioni 
upon  the  use  of  property. 
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opinion  rendering  judgment  in  favor  of  the  plaintiffs, 
as  follows : 

Freedman,  J. — ^In  respect  to  the  rights  of  the 
parties  as  they  stood  at  the  time  the  snit  was  brought, 
the  evidence  leaves  the  case  precisely  as  it  was  left  on 
the  first  trial.  There  is  no  evidence  of  any  change 
whatever  of  rights  on  the  part  of  the  plaintiffs,  nor 
has  any  evidence  been  adduced  of  any  such  changed 
condition  of  the  neighborhood  at  that  time,  as  would 
justify  an  obliteration  of  the  covenant. 

Under  this  state  of  evidence,  the  plaintiffs,  under 
the  decision  of  the  court  of  appeals,  are  entitled  to 
judgment  for  the  relief  demanded. 

In  respect  to  the  additional  points  now  claimed  to 
have  been  raised  for  the  first  time,  it  seems  to  me — 
1.  That  the  covenant  in  question  restricts  the  use  of 
the  premises  on  the  Sixth  avenue  front  in  precisely 
the  manner  and  to  the  same  extent  as  it  restricts  their 
US3  on  the  street ;  the  covenant  being  that  no  trade  or 
business  whatsoever  should  be  carried  on,  or  permitted 
to  be  carried  on  in  any  manner  or  any  part  of  the  land 
covered  by  it,  and  there  being  no  reservation  in  favor 
of  the  Sixth  avenue  front ;  and,  2.  That  the  words 
"any  trade  or  business  whatsoever"  embrace  the 
different  businesses  shown  by  the  evidence  to  be  carried 
on  upon  a  portion  of  the  premises. 

Upon  the  last  point,  force  and  effect  should  be  given 
to  the  testimony  showing  the  use  of  the  premises  down, 
to  the  time  of  the  trial,  because  the  defendant,  Thomas 
Thacher,  who  purchased  pendente  lite  and  assumed 
the  litigation,  was  not  compelled  to  rest  his  case  as  it 
stood  at  the  time  of  the  commencement  of  the  action, 
but  was  allowed  to  avail  himself  of  the  present  condi- 
tion of  affairs. 

The  only  remaining  question  relates  to  the  effect  to 
be  given  to  the  testimony  showing  how  the  construe- 
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tion  and  operation  of  the  Metropolitan  Elevated  Rail- 
road, since  the  making  of  the  covenant,  have  effected 
the  premises.  That  their  market  value,  for  the  present 
at  least,  has  been  seriously  impaired  by  such  constrac- 
tion  and  operation,  has  been  freely  conceded ;  but 
whether  snch  impairment  will  be  permanent  is  uncer- 
tain. 

Now,  the  erection  and  operation  of  said  railroad  do 
not  impair  the  legal  rights  of  third  parties  between 
themselves.  They  do  not  justify  a  vendee  in  throwing 
the  property  back  upon  the  vendor.  They  do  not 
justify  a  tenant  in  refusing  to  pay  his  rent. 

They,  therefore,  cannot  modify  or  impair  the  cove- 
nant under  consideration,  unless  they  involve  such  a 
change  in  the  character  of  the  whole  neighborhood,  as 
would  affect  the  entire  property  bound  by  the  cove- 
nant. If  the  proof  showed  such  a  change,  a  court  of 
equity  would  decline  to  enforce  the  covenant ;  but  the 
proof  does  not  come  up  to  this  point. 

Evidence  of  the  serious  impairment  of  the  value  or 
use  of  simply  one,  or  even  a  few,  out  of  many  hoases 
subject  to  the  covenant,  is  not  sufficient.  The  cove- 
nant is  for  the  common  benefit  of  all  the  owners  of  the 
land  covered  by  it.  There  is  nothing  in  the  case 
which  would  justify  me  to  hold  it  obsolete  as  to  certain 
portions  of  the  land,  and  in  force  as  to  others.  And  I 
cannot  modify  the  covenant  so  as  to  leave  it  in  force, 
but  adapted  to  a  new  state  of  things  ;  it  must  be  en- 
forced as  the  parties  made  it  or  not  enforced  at  all, 
and  consequently  annulled.  There  is  no  middle 
course.  I  have  already  pointed  out  that  the  pr6of  is 
insufficient  to  authorize  an  annulment ;  and  the  arga- 
ment  that  the  kinds  of  business  at  present  carried  on 
upon  the  premises  are  relatively  unobjectionable,  can- 
not have  any  weight.  If  the  pecuniary  interests  of  the 
present  owner  of  the  corner  house  would  justify  him, 
on  account  of  the  construction  and  operation  of  said 
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railroad,  to  use  or  permit  the  use  of  tjie  building  for 
business  purposes,  he  would  be  justified  to  use  it  or 
I)ermit  its  use  for  any  lawful  business,  no  matter  how 
obnoxious  it  may  be  to  the  residents  of  the  street. 

The  case  of  the  defendant,  Thacher,  may  be  a  hard 
one,  but  he  bought  with  Ws  eyes  open  and  voluntarily 
assumed  the  litigation  ;  hence,  his  case  is  like  that  of 
his  predecessors  in  interest,  as  to  whom  Allen,  J.,  in 
delivering  the  opinion  of  the  court  of  appeals,  said  it 
would  be  unreasonable  and  unconscientious  to  hold 
them  absolved  from  the  covenant  in  equity,  for  the 
technical  reasons  assigned,  that  it  did  not  run  with  the 
land  so  as  to  give  an  action  at  law. 
The  plaintiffs  are  entitled  to  judgment,  with  costs. 

J.  F.  Mclntyre  and  A.  J.  Dittenhotfer^  for  ap- 
pellant. 

"^ 
O.  D.  &  L.  Harrison  and  8.  P.  Nash^  for  respond- 
ent. 

Per  Curiam.  —  Judgment  affirmed,  with  costs, 
upon  the  opinion  delivered  by  Freedman,  J.,  at 
special  term. 
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HESTER  SHERMAN  and  others,  Appellants,  v. 
THOMAS  KANE  and  wife,  and  the  MAYOR, 
&c.,  OP  THE  CITY  OP  NEW  YORK,  Re- 
spondents. 

I.  Bsal  estate,  ^ 
1.  ADVERSE  POSSESSION, 
(a)  Grantor,  in  fayor  of. 
1.  Adverse  possession  can  commence  and  run  in  favor  of  a 
grantor,  as  to  either  the  whole  or  a  part  of  the  granted 
premises. 
1.  This,  though  he  has  never  given  the  grantee  possession, 
1.  Evidence  to  establish.     It  should  show  a  clear, 
unequivocal  and  notorious  disclaimer  of  the  grantee^s 
title. 

1.  In  this  case  held  such  disclaim. 
Q>)  Corporation,  title  bt  adverse  possessioct. 
1.  Has  power  to  acquire  such  title  in  protection  of  an  undoubted 
power  to  hold  the  lands  in  question.  • 

(c)  Warranty  deed,  effect  of  as  estoppel. 

1.  IJoes  not  estop  grantor  from  beginning  an  adverse  posses- 
sion, and  acquiring  thereby  a  title  which  will  not  accrue  to 
the  benefit  of  the  grantee. 

1.  Possession,  effect  of  not  giving. 
The  above  is  the  rule  equally  when  possession  is  not 
given,  as  when  it  has  been  given  and  there  has  been  a 
re-enti^. 

(d)  Implication   from  adverbs  possession,   and   policy   of 
doctrine  of. 

1.  It  necessarily  implies  that  a  title  has  been  competently  ac- 
quired through  one  or  another  of  the  methods  of  transfer- 
ring title  recognized  by  law,  and  which,  if  relied  on  by  a 
warrantor,  who  had  not  gained  title  by  adverse  possession, 
*  tootdd  enure  to  the  hen^  of  the  covenantee. 

But 
Where  title  by  adverse  possession  is  relied  oh,  the  Policy 
of  law  forbids  an  examination  of  any  particular  claim 
from  its  conclusive  presumptions  that  there  has  been 
some  unquestionable  claim. 
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2.  STREET  OPENINGS  IN  THE  CITY  OP  NEW  YORK, 
(a)  Land  kot  required  for  a  street,  effect  of  hakikg  and 

BECEIVINO  AWARD  THEREFOR. 

1.  Ad  award  by  commissioners  for  land  not  required  for  the 
street,  but  which  is  a  part  of  a  lot,  a  portion  of  which  was 
required,,  and  which  the  commissioners  deem  it  expedi- 
ent to  include  in  their  estimate  and  assessment,  and  the  ac- 
ceptance  of  such  award  operate  as  a  eanveyanee  of  the  land 
to,  and  vest  the  title  in,  the  corporation  of  the  city  of  New 
York. 
n.  PRESUMPTIONS  AND  ADMISSIONS, 
(a)  Evidence. 
1.  Cannot  he  relied  on  (when  they  do  not  operate  as  an  estoppel)  to 
the  exclusion  of  decisive  evidence  as  to  the  matters  to  which 
they  relate. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  June  18,  1880. 

This  is  an  action  of  ejectment  to  recover  the  posses- 
sion of  certain  premises  on  the  soathwest  corner  of 
Seventy-ninth  street  and  Third  avenue. 

The  diagram  on  the  next  page  will  serve  to  apply 
the  opinion  of  the  coart  to  the  questions  involved  in  the 
view  taken  of  the  facts  by  the  court. 

The  line  D  2>,  intersecting  the  south  side  of  Seven- 
ty-ninth street,  is  the  southern  line  referred  to  in  the 
opinion  at  page  321.  This  line  is  referred  to  in  the 
testimony  and  points  of  counsel  as  line  D  D.  The 
line  JK  represents  the  center  line  of  the  Old  Post 
road  as  laid  down  on  the  old  Goerck  map.  It  intersects 
line  D  i>  at  a  point  three  hundred  and  forty-seven 
feet  west  of  Third  avenue. 

The  space  confined  within  lines  B  Fy  F  Gy  G  Bj 
and  H  JS,  is  the  locus  in  quo. 

Plaintiffs  claimed  title  through  Alpheus  Sherman, 
who  claimed  title  through  James  Walker,  who  claimed 
under  a  warranty  deed  made  to  him  in  1803,  by  the 
mayor,  &c.,  of  the  city  of  New  Tork,  the  description 
in.  which  deed  was  as  follows  : 
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"  All  that  certain  piece  or  lot  of  land,  parcel  of  the 
common  lands  of  the  said  party  of  the  first  part, 
sitnated  in  the  seventh  ward  of  the  said  city,  and 
described  in  the  survey  and  map  or  chart  of  the  said 
common  lands,  filed  in  the  office  of  clerk  of  the  said 
city,  by  the  number  one  hundred  and  ninety-four; 
bounded  on  the  west  end  by  a  certain  road  laid  out  on 
the  said  map,  called  the  east  road  ;  on  the  east  end,  by 
another  road  laid  out  on  the  said  map,  called  the  Post 
Koad  ;  on  the  north  side,  by  a  street  of  sixty  feet  in 
breadth,  between  the  said  lot  hereby  granted  and  re- 
leased, and  lot  number  one  hundred  and  ninety-five ; 
and  on  the  south  side  by  another  street  of  the  like 
breadth  of  sixty  feet,  between  the  said  lot  hereby 
granted  and  released,  and  lot  number  one  hundred  and 
ninety-three.  Reference  being  had  to  the  said  map, 
will  more  fuUy  and  at  large  appear." 

The  lots  are  laid  out  on  the  map  as  containing  in 
breadth  at  each  end  three  chains  and  three  links  (200 
feet),  and  in  length  on  each  side,  thirteen  chains  and 
ninety-four  links  (920  feet),  according  to  the  English 
standard. 

It,  perhax)s,  is  proper  to  mention,  that  according  to 
the  testimony  of  Mr.  Ludlam,  if  measurements  are 
taken  from  the  intersection  of  the  division  line  between 
the  New  York  and  Harlem  commons,  with  the  easterly 
side  of  the  east  road  the  center  line  of  the  old  sixty- 
feet  street,  between  lots  194  and  193,  will  intersect  the 
east  side  of  Fourth  avenue,  at  a  point  one  hundi*ed  and 
forty  feet  one  inch  south  of  the  southerly  line  of 
Seventy-ninth  street ;  while,  if  the  measurements  are 
taken  from  Forty-second  street,  it  will  intersect  at  a 
point  one  hundred  feet  two  inches  south  of  the 
southerly  side  of  Seventy-ninth  street. 

He  also  says  line  BD  was  intended  to  show  the 
northerly  line  of  the  old  street  between  lots  193  and 
194. 
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The  evidence  shows  that  the  actual  possession  by 
Walker,  the  original  grantee  from  the  city,  and  by  all 
claiming  under  him,  was  confined  to  the  land  north 
line  DD,  while  the  city  remained  and  continued  in  the 
actual  possession  of  the  land  south  of  and  up  to  line  DD. 

The  cause  was  tried  by  the  court  without  a  jury. 
The  learned  judge  before  whom  it  was  tried  found  in 
favor   of    the    defendants,   delivering   the   following 


opinion : 


•  "Sedgwick,  J. — ^The  learned  counsel  for  defend- 
ants maintained,  as  one  of  the  defenses,  that  the 
southern  boundary  of  the  lands  conveyed  by  the  cor- 
poration to  AValker  was,  by  the  parties,  practically 
located  on  the  soil  so  as  to  exclude  from  lot  No.  194, 
and  include  in  the  lands  of  the  city,  the  whole  of  the 
premises  in  question. 

"  I  am  forced  to  think,  that  the  mere  fixing  of  the 
boundary  alluded  to  would  not  have  the  result 
claimed. 

''The  deed  did  not  describe  the  lot  by  measure- 
ments from  monuments.  It  did  not  give  any  quan- 
tity. An  inspection  of  the  map  referred  to  gives 
neither.  The  deed  conveyed  the  lot  No.  194  on. the 
map,  describing  it  as  bounded  on  the  north  and  on 
the  south  by  two  streets,  respectively,  of  sixty  feet  in 
breadth,  between  the  lot  and  other  lots,  numbered 
on  the  map.  The  fee  conveyed  went  to  the  center  of 
the  streets,  because  they  were  boundaries,  and  the 
words  of  the  deed  did  not  specifically  exclude  the 
soil  of  the  street.  If  we  suppose,  then,  that  the 
parties  proceeded  to  lay  the  boundary  on  the  south, 
that  boundary  must  have  been  on  the  northern  line 
of  what,  by  the  deed  and  the  map,  was  deemed  a 
street,  and,  by  force  of  that  fact,  the  street  became 
the  boundary,  and,  therefore,  the  owner  of  the  lot 
owned  one-half  ..of  the  boundary  or  street.    Merely 
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bounding  actually  on  a  street  would  follow  the  de- 
scription of  the  deed.  If  the  deed  had  described 
this  line  otherwise  than  by  reference  to  the  street, 
and  if,  in  fact,  that  line  were  along  a  street,  the  fee 
would  go  to  the  center  line  of  the  street  (Sizer  v. 
Devoreux,  16  Barb.  160 ;  Hammond  v.  McLachlan, 
1  SaTidf.  323  ;  Herring  v.  Fisher,  I^.  344).  It  is 
•well  to  say  here,  that  the  deficiency  of  land  on 
the  Goerck  map  as  compared  with  the  Randall 
map  does  not  affect  this  case.  The  deed  conveyed 
lot  194,  and  the  evidence  shows  that .  that  lot  had 
a  definite  sittcSj  which  would  not  be  changed  by  the 
«rror  alluded  to. 

"I  am,  however,  of  opinion  that,  excepting  the 
piece  called  the  gore,  the  defendants  have  title  by  ad- 
verse possessipn,  and  that  they  have  title  to  the  gore  by 
the  equivalent  of  a  voluntary  conveyance  from  Alpheus 
Sherman. 

"The  claim  of  the  plaintiffs  rests  upon  the  descrip- 
tion of  the  deed  referred  to.  Every  other  fact  of  the 
•case  (and  the  most  important  of  these  are  acts  in 
which  the  parties  had  mutual  relations),  testifies  that 
the  disputed  land  was  owned  by  the  city.  There  is  no 
proof  that,  from  1803,  Walker  or  his  assigns  made  a 
claim  to  that  land  in  any  way. 

"  It  is  denied  that  adverse  possession  could  be  com- 
menced, because  the  city,  as  grantor,  never  gave  the 
grantee  possession.  The  counsel  for  defendants  urged, 
that  the  proof  showed  that  the  city  had,  in  fact,  given 
to  the  grantee,  Walker,  possession  of  the  land  in  dis- 
pute. To  support  this,  he  points  out  that  the  city's 
deed  to  Walker  describes  the  land  as  '  in  his  actual 
possession  tiow  heing^'*  and  argues  that  this  corre- 
sponds with  the  legal  presumptions  that  the  obligation 
of  the  grantor  to  give  possession  was  performed,  and 
that  the  nsnal  and  ordinary  consequence  of  a  grant 
followed.    But  presumptions  and  admissions,  for  it  is 
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not  claimed  that  there  is  an  estoppel,  cannot  be  relied 
on  to  the  exclusion  of  decisive  evidence  as  to  the  mat- 
ters to  which  they  relate.  The  fact  was,  as  I  think  th& 
evidence  abundantly  shows,  that  neither  party  thought 
of  giving  or  taking  possession  of  the  land  in  dispute, 
because  neither  believed  that  the  grantee  was  entitled 
to  it.  This  did  not  flow  from  the  idea  that  actual  pos- 
session could  not  be  had,  inasmuch  as  the  public  were 
to  have,  forthwith,  the  actual  use  for  the  purpose  of  a 
highway.  If  this  had  been  the  fact,  and  the  public 
were,  or  were  forthwith  to  be,  in  use  of  the  street,  it 
would  be  a  proper  conclusion  that  the  giving  posses- 
sion up  to  the  street  operated  as  to  the  street  itself. 
But,  under  the  deed.  Walker  remained  in  actual  pos- 
session of  land  comprised  between  the  northern  linea 
of  the  two  streets  named  as  boundaries*  If  there  were 
purpose  to  give  possession  between  the  center  lines  of 
these  streets,  there  was  nothing  to  prevent.  If  the- 
right  were  recognized.  Walker  would  not  have  been 
placed  in  possession  of  the  whole  of  the  north  streets. 
This  giving  possession,  temporarily,  as  it  turned  out,  to- 
the  whole  of  this  street,  was  a  part  of  a  systemized 
plan,  necessarily  involved  the  exclusion  of  Walker 
from  any  occupation  of  the  street  to  the  south.  I  con- 
clude, on  this  point,  that  the  city  never  put  Walker 
in  actual  possession  of  the  locus  in  quo.  For  reasons 
of  a  like  kind  it  should  be  held  that  neither  Walker 
nor  any  of  his  assigns  conveyed  the  piece  back  to  the 
city.  If  Walker  had  been  put  in  possession  of  the 
land  in  dispute,  and  had  thereafter  been  ousted  from 
it,  or  had  conveyed  it  back  and  left  it,  the  evidence  is 
so  full  as  to  the  actual  occurrences,  it  is  impossible  to 
doubt  that  these  facts  would  appear. 

''  It  is  urged  that,  as  the  grantor  remained  in  pos- 
session after  the  conveyance,  it  became  tenant  at  will 
of  the  grantee,  and  that,  so  long  as  it  remained  such, 
and  before  it  delivered  possession  and  re-entered  under 
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its  own  claim,  it  was  disenabled  from  beginning  adverse 
possession. 

•'It  is  evident,  that,  while  the  grantor  may  be  such 
a  tenant,  he  does  not  hold  the  ordinary  relation  of  a 
tenant  who  takes  a  term  from  or  agrees  to  pay  rent  to 
his  grantee.  Up  to  that  point  his  rights  are  limited 
only  by  the  obligation  of  his  deed.  He  has  done  no 
act,  like  receiving  possession  from  his  landlord,  which 
binds  him  to  allegiance  or  iidelity.  The  grantor,  re- 
maining in  possession,  is  not  entitled  to  notice  to  qnit 
before  the  grantee  has  the  right  to  bring  ejectment. 
Of  snch  a  tenant,  Chief  Justice  Thompson,  delivering 
the  opinion  in  Jackson  v.  Aldrich  (13  Johns.  106), 
said,  '  There  was  certainly  no  relation  of  landlord  and 
tenant  created  by  any  express  agreement,  and  to  pre- 
sume such  relation  from  the  naked  fact  that  the  de- 
fendant continued  in  possession,  would  be  carrying  the 
doctrine  of  presumption  beyond  what,  in  my  judg- 
ment,  the  rules  of  the  law  will  go.' 

^^In  another  like  case  (Jackson  v.  Burton,  1 
Wend.  341),  the  court  approved  Jackson  v.  Aldrich, 
and  said  it  held,  '  that,  even  as  between  Garrison  (the 
grantor)  and  the  defendant,  the  relation  of  landlord 
and  tenant  did  not  exist,  so  as  to  entitle  him  to  notice 
to  quit,  and  that  he  was  at  most  but  a  tenant  at  will  f 
iind  the  same  case  held,  ^  that  nothing  but  a  clear  and 
unequivocal  and  notorious  disclaimer  of  the  title  of 
the  landlord  could  render  such  a  tenant's  possession, 
however  long  continued,  adverse.' 

''  It  could  not  be  the  force  of  the  deed  alone  that 
would  prevent  the  grantor  in  possession  making  an 
•effective  claim  of  adverse  possession,  if  it  be  admitted 
that  he  could  make  such  a  claim  after  rendering  pos- 
session, for  that  would  not  vary  or  diminish  the  force 
of  the  deed. 

"If  he  were  in  the  position  of  a  person  who  had 
received  the  possession  from  another,  other  rules  would 
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apply  (Smith  v.  Babcock,  36  N.  T.  167,  and  the  casea- 
there  cited;  BurhanstJ.VanZandt,  75arft.  91-100;  Jack- 
son V,  Spear,  7  Wend,  401 ;  Kane  v.  Bloodgood,  7 
Johns.  CJi.  90 ;  Judge  Nelson's  opinion  in  Zeller  v. 
Eckert,  4  How.  U.  S.  289) ;  but,  not  having  done  that  or 
an  equivalent  act,  there  is  no  reason  of  policy  or  in  the 
nature  of  things,  why  a  person,  who  has  apparently 
executed  a  deed  covering  the  premises,  should  not  gain 
a  title  by  adverse  possession,  which  must  last  so  long 
that  the  presumption  from  the  passage  of  time  will,  in 
its  conclusions  against  all  the  world,  include  the  case  of 
there  being  some  sufficient  reason  why  it  would  be  im- 
politic or  unjust  to  determine-  the  validity  of  the  rea- 
sons an  apparent  grantor  might  have  for  denying  the 
deed.  If  the  grantee  brought  ejectment  at  the  time, 
the  grantor  might  plead  n/m  est  facttmi,  or  have  the 
deed  reformed  in  equity.  And  after  the  lapse  of  the 
statutory  period  the  validity  of  the  actual  claim  on  which 
adverse  possession  begins,  is  never  a  question.  In  fact, 
it  is  often  assumed  to  begin  in  a  tort,  and  that  before 
it  there  was  an  owner  who  was  wronged,  and  the  law 
refuses  to  ascertain  the  quality  of  the  act. 

^^  I  find,  as  the  facts  of  the  case,  that  Walker  waa 
put  in  actual  possession  of  so  much  of  lot  No.  194  aa 
was  north  of  the  old  street  to  the  south.  This  fact  im- 
plies that,  when  the  deed  of  lot  194  was  given,  and 
no  further  thing  was  done,  the  city  claimed  all  south 
of  that  north  line  as  its  own.  Especially  is  this  to  be 
inferred  from  the  fact  that  they  put  him  in  possession 
of  all  the  street  to  the  north.  About  twenty  days  af- 
ter the  deed  was  delivered  to  Walker,  the  city  made  ita 
lease  to  Anthony  Smith  for  the  .term  of  twenty  years 
of  lot  193,  giving  to  him  actual  possession  up  to  the 
line  of  the  actual  possession  given  to  Walker. 

''It  may,  perhaps,  be  said  that  these  facts  do  not 
show  that  this  claim  that  affected  the  northern  part  of 
lot  193  was  of  a  fee,  but  that  they  show  only  that  the 
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claim  was  to  hold  that  part  subject  to  its  being  taken 
thereafter  as  a  street,  and  was  a  claim  to  hold  only  tem- 
porarily until  that  street  was  opened. 

''This  is  answered  by  the  rule  cited  by  counsel  for 
defendants,  'that  a  subsequent  act  will  explain  a 
preceding  entry  '  (Smith  v.  Burtis,  9  Johns.  174-182). 

"  The  prior  act  may  be  characterized  by  the  inference 
to  be  drawn  from  subsequent  acts. 

"The  subsequent  acts  referred  to  in  this  case  are 
those  of  the  plaintiff's  ancestor,  Mr.  Sherman.  He  re- 
mained in  actual  possession  from  the  time  when  lot 
No.  194  was  conveyed  to  him  by  Jane  Ackerman,  about 
1820,  until  1835,  when  he  conveyed  to  Davis.  During 
this  time  he  was  confronted  by  the  possession  of  the 
city,  through  its  tenants,  of  the  land  in  dispute,  and 
which  the  deed,  as  now  construed,  gave  to  him  in  fee. 

"Proceedings  for  the  opening  of  Seventy- ninth 
street,  from  Fifth*  avenue  to  the  East  river,  were  begun 
some  time  before  June  14,  1827,  because  a  report  of  the 
commissioners  was  filed  on  that  day.  To  these  pro- 
ceedings Mr.  Sherman  was  a  party,  and  they,  and  the 
map  connected  with  theih,  were  notice  to  him  so  far  as 
they  affected  his  property.  By  the  map  it  appeared 
that  the  city  claimed  that  his  land  extended  down  so  as 
to  include,  on  the  south,  only  the  soil  of  which  he  had 
been  in  possession,  and  that  it  was  the  owner  of  the 
soil  to  the  south  of  that  possession. 

"This  was  specific  notice  that  it  did  not  claim  to 
hold  the  land  in  dispute  temporarily,  and  until  the 
sixty  -  feet  street  could  be  opened ;  for,  necessarily, 
when  Sevetity-ninth  street  was  opened,  any  idea  of 
using  soil  of  the  sixty-feet  street  was  abandoned. 

"Mr.  Sherman  was  an  involuntary  party  to  these 
proceedings,  as  far  as  they  concerned  the  land  taken 
for  the  street,  and  a  voluntary  party  as  to  the  gore 
that  has  been  mentioned. 

"  Of  the  section  of  the  statute  under  which  that 
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gore  was  taken,  it  was  said  in  Embury  v.  Conner  (3 
JV.  Y.  511),  that  taking  the  award  for  a  piece  similarly 
sitaat.ed — and  in  the  present  case  it  was  shown  that 
Mr.  Sherman  took  the  award  for  the  gore — was  a  con- 
sent to  the  proceedings.  'These  proceedings  being 
taken  with  the  consent  of  the  owners,  and  duly  con- 
tiimed  by  the  court,  ai)d  the  damages  x>aid  pursuant  to 
the  statute,  operate  as  a  conveyance  of  the  land  and 
vest  the  title  in  the  corporation.'  And  the  court  had 
before  said:  ' But  it  is  insisted,  that  as  the  enactment 
is  only  held  to  be  void  on  the  ground  that  it  takes 
private  property  for  private  uses  against  the  owners'* 
consent,  if  the  consent  be  given,  all  objection  on  the 
ground  of  unconstitutionality  is  removed. 

' '  The  decisions  to  which  I  have  referred  proceed 
upon  that  principle,  and  Mr.  Justice  Bbonson,  in 
Taylor  «.  Porter,  in  terms  conceded  that  the  objection 
has  no  application  when  the  owner  consents.  If  we 
read  the  statute  with  a  proviso  that  the  owner  con- 
sents, and  I  think  we  should,  that  consent  removes  all 
obstacles,  and  lets  the  statute  in  to  operate  the  same 
as  if  it  had  in  terms  contained  the  condition. 

''The  transaction,  as  it  affects  the  gore,  was  of  a 
voluntary  character.  The  offer  on  the  part  of  the 
commissioners  had  for  its  terms  the  terms  of  the  sec- 
tion 179:  'It  shall  be  lawful  for  the  commissioners 
*  *  *  in  all  cases  when  part  of  any  lot  or  lots 
shall  be  required  for  any  of  the  aforesaid  purposes, 
leaving  a  residue  of  such  lot  or  lots  *  *  belonging 
to  the  same  owner  or  owners,  or  parties  in  int-erest  to 
whom  the  said  part  thereof  so  required  f or\  such  pur- 
pose shall  belong,  and  they,  the  said  commissioners, 
shall  think  it  expedient  and  proper  so  to  do,  to  in- 
clude and  comprise  in  their  said  estimate  and  assess- 
ments the  whole  or  any  part  of  such  residue  of  such 
lot  or  lots  *  *  along  with  the  part  of  the  same  so 
required  for  the  said  purpose  of   the  said  intended 
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operation  and  improvement,  in  like  manner  as  if  the 
said  residue  or  the  part  thereof  so  included  *  *  was 
required,  &c.' 

"The  report  of  the  commissioners  stated  that  a 
certain  piece  of  land,  owned  by  Sherman  in  fee,  and 
which  it  is  conceded,  in  this  case,  was  part  of  the  land 
possessed  by  Sherman  as  I^To.  194,  was  required  for  the 
opening,  and  proceeds  to  state  that  such  piece  '  is  part 
only  of  a  certain  piece  or  parcel  of  land  of,  in  and  to 
the  whole  of  whjich  the  said  Alpheus  Sherman  is  seized 
in  fee,  subject  to  the  rent  hereinafter  mentioned,  and 
that  we,  the  said  commissioners,  do  deem  it  expedient 
to  include  and  comprise  in  this,  our  estimate  and  as- 
sessment, so  much  of  the  residue  of  the  said  piece  or 
parcel  of  land  so  belonging  in  fee  to  the  said  Alpheus 
Sherman,  as  is  next  hereinafter  immediately  described, 
Ac'  The  piece  was  described  as  a  triangular  parcel  of 
land,  and  the  southernmost  boundary  was  'south- 
easterly along  land  now  or  lately  belonging  to  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New 
York.'  The  map  of  the  proceedings  made  it  clear 
beyond  doubt,  that  the  commissioners  proposed  to  take 
all  of  the  lot  to  the  south  on  the  Third  avenue,  and  it 
was  apparent  that  the  city  claimed  to  own  absolutely 
the  land  up  to  the  southern  boundary  of  the  gore. 
This  southern  line  was  but  five  hundred  and  ninety-one 
feet  and  six  inches,  but,  if  it  were  protracted  in  a 
straight  line  to  the  Fourth  avenue,  the  whole  would  be 
the  southern  line  of  Sherman's  actual  possession. 

"This  southern  line  had  given  the  course  to  a  fence 
existing  in  1810,  and  which  continued  to  exist  to  1821, 
when  Mr.  Ludlam  surveyed  the  ground,  according  to 
the  possession,  and  found  this  fence.  Upon  this 
survey  the  Doughty  and  Ludlam  map  was  made. 
This  map  was  admissible,  as  showing,  in  connection 
with  Mr.  Ludlam' s  oral  evidence,  what  the  possession 
was — ^but,  beyond  this,  two  leases,  letting  lot  195  on 

Vol.  XIV.— 21 


322  SHERMAN  v.  KANE. 

Statement  of  the  Case. 

May  1,  1823,  and  lot  No.  162  on  March  16,  1824, 
brought  the  map  specificallj^  to  his  (Mr.  Sherman's) 
attention.  The  commissioners'  proceedings  did  not 
estop  Mr.  Sherman  or  his  grantees  from  showing  the 
trae  title  to  the  land  south  of  the  gore.  They,  how- 
ever, form  admissions  as  to  the  possession  and  title, 
and  are  direct  evidence  of  the  fact  of  the  city's  claim 
and  possession  as  owner  in  fee.  The  city  had  made 
the  i^ame  claim  by  the  Doughty  and  Ludlam  map,  and 
by  the  facts  it  perpetuated.  One  peculiarity  of  this 
map  is  that  it  applied  the  lines  of  possession  with 
reference  to -the  Goerckmap  and  the  monuments  laid 
down  soon  after  1807  for  the  opening  of  Seventy- 
ninth  and  other  like  streets.  Its  assertions  are  made 
of  facts  as  existing  from  the  time  of  the  Goerck  map, 
which  are  brought  to  Mr.  Sherman's  knowledge,  and  ia 
accordance  with  which  he  acts,  as  the  facts  already 
stated  show,  and  as  again  clearly  appears  by  the  con- 
veyance of  the  city  to  him  in  1835,  recor<ded  on  Novem- 
ber 20  of  that  year. 

"By  that  conveyance  he  takes  from  the  city  a 
piece  of  land,  paying  $1,848,  which  the  description 
bounds  on  the  south  '  by  a  piece  of  land  belonging  to 
the  said  party  of  the  second  part  (being  a  portion  of 
a  certain  lot  of  the  common  lands  formerly  belonging 
to  the  said  parties  of  the  first  part,  and  known  as 
number  194).'  On  the  east  it  was  bounded  by 
Third  avenue  one  hundred  and  seventeen  feet 
and  seven  inches,  and  on  the  west  by  the  Fourth 
avenue  one  hundred  feet  and  one  inch.  These 
eastern  and  western  measurements  included  the  old 
street  to  the  north.  The  deed  is  evidence  that  the 
city  claimed  to  own  in  fee  the  soil  of  the  whole  of  the 
old  street,  and  that  Sherman  recognized  the  claim, 
buying  the  land  without  protestation  or  reciting  that 
it  was  in  settlement  of  any  disputed  claims.  The 
relation  of   this  old  street  on  the  north  to  the  lot 
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was  the  same  as  that  of  the  old  street  on  the  south. 
They  would  both  pass  by  the  same  construction  of 
the  deed.  The  interests  of  the  parties  were  of  the 
same  nature.  What  one  would  claim  or  yield  on 
the  north  side  would  be  claimed  or  yielded  on  the 
south  side.  At  the  least,  at  the  time  of  opening 
Seventy-ninth  street,  in  1827,  the  city  claimed  to 
own  the  fee,  and  Sherman  assented  to  it  on  the 
south,  and  the  deed  to  him  of  1835  proves  that  this 
was  well  considered,  however  mistaken.  But  in  going 
back  to  the  origin  of  the  city's  claim,  the  manner  of 
depicting  the  streets  on  the  Goerck  map,  shows,  in 
connection  with  the  possessions  taken  ^under  it,  that 
the  city  claim  was  from  the  first  that  they  were 
in  possession  of  the  old  street  on  the  south  as 
owners  in  fee.  This  is  the  root  from  which  grew 
the  subsequent  admissions  and  acts  of  the  owners 
of  lot  194. 

"  This  possession  of  the  city  was  hostile,  inasmuch 
as  it  was  repugnant  with  the  operation  of  the  deed 
as  conveying  a  fee  of  the  streets,  and  none  the  less 
hostile  that  the  grantees  recognized  the  validity  of 
the  city's  possession.  The  adverse  claim  was  noto- 
rious, and  was  continuous  for  more  than  twenty  years. 
"  It  is  argued  on  behalf  of  the  plaintiiBfs  the  commu- 
tation of  the  quit-rent  and  the  release  of  the  city 
worked  an  estoppel,  but  there  seems  no  reason  to  be- 
lieve that  the  terms  of  their  lease,  or  the  fact  of  com- 
mutation, referred  at  all  to  lot  194,  as  affected  by  a 
claim  to  the  land  now  in  dispute. 

"It  is  further  argued  that  the  city,  in  putting  its 
tenant,  Anthony  Smith,  into  possession  by  a  lease  of 
lot  No.  193,  as  it  appeared  on  the  map  of  common 
lands,  did  not  make  any  other  claim  than  would  ap- 
pear on  the  face  of  the  lease  and  the  map.  I  think 
tills  would  be  correct,  if  the  city  only  made  the  lease, 
and  the  tenant  went  into  possession  of  more  land  than 
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the  lease  called  for  ;  but,  on  the  facts,  I  am  of  opinion 
that,  outsidt3  of  the  lease,  the  city,  as  a  fact,  desig- 
nated the  land  in  dispute  as  a  part  of  lot  No.  193,  and 
placed  Anthony  Smith  in  possession  of  it.  This  in- 
ference is  drawn  from  the  whole  history  of  the  case. 
The  act  and  claim  of  the  tenant  were  the  citv's  act 
and  claim,  and  continued,  through  its  successive 
tenants,  to  1862,  when  the  tenant  Willett  ceased  to 
occupy.  It  is  to  be  noted  that  the  lease  under  which 
the  city's  tenant,  John  Robinson,  entered,  referred 
specifically  to  No.  193  as  it  appeared  on  the  map  of 
the  common  lands  made  by  Goerck  in  1796,  and  re- 
surveyed  by  Doughty  &  Ludlam  in  1822.  Although 
this  lease  may  not  have  been  recorded,  the  act  of 
tenant  in  taking  possession,  up  to  the  time  of  the 
possession  under  the  grant  of  lot  No.  194,  was  open 
to  the  world,  indeed,  in  the  very  presence  of  Mr. 
Sherman,  and  was  of  unmistakable  import ;  and  there 
is  no  room  for  believing  that  the  tenant  made  a  claim 
for  himself  or  otherwise  than  under  and  for  his  land- 
lord. 

^^  It  is  also  denied  that  the  city,  as  a  corporation, 
with  special  powers  conferred  and  limited  by  statute, 
had  or  has  the  power  to  acquire  title  to  any  lands  not 
needed  for  corporate  purposes,  or  has  the  faculty  of 
appointing  an  agent  to  take  adverse  possession.  I 
think  it  has  the  power  to  take  adverse  possession,  but 
do  not  enlarge  upon  the  abstract  question  of  law  in- 
volved in  the  proposition,  for  the  reason  that  the  view 
I  have  already  expressed  necessarily  implies  that  the 
city's  adverse  possession  was,  or  may  have  been,  in 
protection  of  its  undoubted  power  to  hold  the  common 
lands. 

*'  It  is  further  urged  that  the  covenant  of  warranty 
in  the  grant  to  Walker  prevents  or  estops  the  grantor 
from  beginning  an  adverse  possession  or  from  acquir- 
ing any  title  by  adverse  possession  which  will  not  ac- 
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crue  to  the  benefit  of  the  grantee.  The  learned  counsel 
supi)orts  the  proposition  by  the  citation  of  House  v. 
McCormick  (57  iT.  Y.  310-320)  and  Wilklow  v.  Lane 
(37  Barb.  244-249).  There  is  no  need  of  examining 
at  length  the  rule  by  which  a  grantor  with  warranty  is 
estopped  from  questioning  the  title  he  conveys,  or  by 
which  an  estate,  subsequently  acquired  by  him,  inures 
to  the  benefit  of  his  grantee.  In  House  v.  McCormick 
{8upra)y  the  ordinary  rule  was  applied  to  a  case  where 
the  defendant  did  not  claim  a  title  by  adverse  posses- 
sion. It  was  the  simple  case  of  conveying  with  war- 
ranty a  fee,  with  no  breach  of  that  covenant,  until  a 
claim  of  title  by  the  covenantor  under  a  deed  subse- 
quent, and  possession  under  that  deed  for  a  period  of 
short  twenty  years.  The  important  part  of  the  decision 
was  that  the  deed  with  warranty  purported  to  convey 
the  whole  of  the  fee  absolutely,  and  not  a  fee  subject 
to  be  opened  to  let  in  other  remaindermen,  from  one  of 
whom  the  defendant  gained  his  title  subsequently. 

''Wilklow  V.  Lane  (87  Barb.  244)  did  refer  to  a 
case  like  the  present  to  a  certain  extent.  The  court 
said,  in  its  opinion,  '  John  W.  Carpenter,  being  the 
plaintiflFs  grantor,  by  full  covenant  warranty  deed, 
could  not  originate  a  possession  adverse  to  the  title 
under  his  deed.  His  deed  covered  not  only  the  title 
and  interest  which  he  had  at  the  date  of  the.  deed,  but 
also  any  title  or  interest  which  he  might  subsequently 
acquire.' 

"  The  cases  cited  from  the  reports  of  the  State  to 
support  this  proposition  were  as  follows :  Jackson  v. 
Eeynolds  (1  Caines  Cas.  444).  The  court  based  its 
opinion  upon  the  fact  that  the  relation  between  the 
parties  was  that  of  landlord  and  tenant.  It  said, 
*  Reynolds  has,  by  his  admissions,  recognized  Low  as 
his  landlord  ;  he  cannot,  therefor,  be  admitted  to  dis- 
pute his  title.  The  court  did  not  deny  the  power  of  a 
tenant,  under  all  circumstances,  to  begin  adverse  pos- 


326  SHERMAN  v,  KANE. 


Statement  of  the  Case. 


session,  for  in  Brand ter  v.  Marshall,  decided  at  the 
same  term  (1  CaineSy  394-402)  it  said,  in  relation  to  a 
tenant  holding  over  after  the  lease,  'There  can  then 
be  no  adverse  possession,  for  until  1774  Joseph  Mar- 
shall did  not  set  up  any  title  adverse  to  that  of  Fitch, 
and  since  that  time  twenty  years,  deducting  the  period 
of  the  British  war,  have  not  elapsed.' 

''Jackson  v.  Seaman  (3  Johns.  498)  has  the  same 
bearing  as  Jackson  v.  Reynolds.  Jackson  v.  Burtoa 
(1  Wend.  341)  has  been  already  stated,  and  does  not 
support  the  proposition  of  Wilklow  v.  Lane.  None  of 
the  numerous  propositions  of  Bank  of  Utica  v.  Merse- 
reau  (3  Barb.  528)  decide  the  point.  So  far  as  the 
question  of  adverse  possession  was  considered,  it  was 
in  reference  to  a  party  who  had  gone  into  possession 
of  land  as  tenant  of  another,  acknowledging  his  title. 
In  a  case  (Kent  v.  Harcourt,  33  Barb.  491)  not  cited  in 
Wilklow  V.  Lane,  the  court  said  (p.  497),  in  reference, 
apparently,  to  a  grant  with  warranty :  '  But  if  the 
grantee  enters  under  the  conveyance,  and  the  title  he 
acquires  from  the  grantor  is  good,  so  that  he  cannot  be 
divested  of  it  except  by  his  own  act,  misfortune  or 
neglect,  the  doctrine  of  estoppel,  upon  which  the  rule 
is  founded,  will  no  more  apply  to  prevei^t  the  grantor 
acquiring  title  by  adverse  possession,  commenced  sub- 
sequent to  his  conveyance  and  surrender  of  possession, 
than  it  would  to  prevent  his  taking  a  conveyance  from 
his  grantee,'  citing  Despard  v.  Walbridge  (15  N.  Y. 
374).  Kent  v.  Harcourt  has  approved  Jackson  v.  Bur- 
ton, in  which  it  was  held  that  a  grantor  might,  without 
surrendering  possession,  commence  adverse  possession 
by  a  notorious  and  equivocal  disclaimer  of  title. 

"Wilklow  7).  Lane  is  not  very  explicit.  If  a 
grantor  with  warranty  cannot  originate  an  adverse 
possession,  necessarily,  under  an  attempt  to  originate 
one,  no  title  at  all  can  be  acquired  which  would  inure 
to  the  grantee's  benefit;  or,  in  other  words,  if  a  title 
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has  been  made  by  adverse  possession,  then  adverse 
I)08ses8ion  must  have  begun.  There  is  no  doubt,  that 
it  is  very  difficult  to  fully  state  the  principles  that 
apply  to  a  warranty,  as  a  personal  covenant,  as  an 
estoppel,  or  as  conveying  a  subsequently  acquired 
title. 

*'  If,  on  the  evidence  in  this  case,  I  could  find  that 
possession  of  the  disputed  land  had  ever  been  de- 
livered, there  would  be  no  difficulty  in  concluding  that 
an  adverse  title  had  been  subsequently  consummated 
by  the  adverse  possession  (Kent  v.  Harcourt,  supra ; 
Cramer  v.  Benton,  4  Lans.  291 ;  Stearns  v.  Hendersass, 
9  Cush.  497).  But  I  have  found  to  the  contrary,  and 
there  seems  to  be  no  essential  difference  between  the 
two  cases. 

*'  The  city  owned  the  land  in  fee.  Conveyance  was 
made  with  warranty.  The  city  gave  possession  in 
part,  excluding  the  grantee  from  the  remainder,  which 
is  the  land  in  dispute.  Assume,  as  we  have  decided, 
that,  as  against  the  grant  without  a  warranty,  the  city 
can  begin  an  adverse  possession.  That  is  a  contradic- 
tion or  disregard  of  the  party's  own  deed,  which  the 
statute  recognizes  as  the  foundation  of  a  title.  In  this 
special  case,  it  is  repugnant  to  the  deed  only  as  to  its 
relation  to  a  part  of  the  premises.  It  is  evident  that  a 
case  ijlight  be  that  would  prevent  the  grantee  from 
succeeding  in  an  ejectment  against  the  grantor.  A 
very  slight  change  of  the  words  of  the  deed,  reformed 
in  equity  according  to  the  intention  of  the  parties, 
would  prevent  an  ejectment.  An  adverse  possession 
comprehends  a  notice  to  the  person  claiming  to  be 
owner  to  bring  ejectment.  If  a  grant  or  bargain,  and 
sale  or  feoffment  can,  in  this  way,  be  opposed  success- 
folly,  why  should  a  covenant,  that  but  protects  and 
attends  the  title,  have  greater  force.  The  deed  con- 
veys the  title.  If,  by  presumption  or  the  policy  of  the 
statute,  the  deed  falls,  its  covenants  must  go  with  it. 
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If  a  bill  in  equity  had  been  filed,  to  reform  the  deed 
by  bounding  the  projDerty,  not  by  the  street,  but  by 
the  side  of  the  street,  it  would  be  no  defense  that  the 
deed  contained  a  covenant  of  warranty,  that  estopped 
the  grantor  from  denying  the  grantee's  title  to  one 
half  of  the  soil  of  the  street.  Another  view  illustrates 
the  immateriality  of  the  covenant  under  circumstances 
like  those  here.  Suppose,  upon  the  city  refusing  to 
give  full  possession  to  the  grantee,  what  would  have 
been  his  remedy  for  the  purpose  of  getting  possession ! 
It  would  have  been  an  action  of  ejectment,  in  which 
the  plaintiffs  title  would  have  been  proved  by  the 
granting  part  of  the  deed,  apart  from  the  covenant. 
That  covenant  would  not  have  re-enforced  any  defect 
in  the  deed,  as  a  conveyance  of  the  land.  Of  course,  if 
adverse  possession,  continued  for  twenty  years,  does 
not  prevail  over  the  deed  as  such,  there  would  be 
something  as  to  which  the  covenant  might  operate, 
but  I  am  of  opinion  that  it  does. 

'^I  do  not  see  that  the  giving  of  possession  and  re- 
entering is  significant  as  to  the  operation  of  adverse 
possession  against  a  warranty.  There  is  no  doubt,  that, 
as  evidence,  it  is  very  significant  of  the  adverse  claim 
made.  If  the  covenant  is  to  operate  as  a  transfer  of 
the  title  by  adverse  possession,  why  should  it  not  so 
operate  if  i)OS8ession  has  once  been  given?  Id  every 
other  mode  of  subsequently  acquiring  title  the  transfer 
is  made,  though  posse49sion  has  been  once  given.  Title 
by  adverse  possession  necessarily  implies  that  a  title 
has  been  competently  acquired  through  one  or  another 
of  the  methods  of  transferring  title  recognized  by  law, 
and  which,  if  relied  on  by  a  warrantor,  who  had  not 
gained  title  by  adverse  possession,  would  inure  to 
the  benefit  of  the  covenantee.  But  the  policy  of  the 
law  forbids  an  examination  of*  any  particular  claim, 
from  its  conclusive  presumption  that  there  has  been 
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some  unquestionable  claim,  which,  but  for  the  lapse  of 
time,  could  have  been  upheld. 

"No  allusion,  as  yet,  has  been  made  to  the  defense 
that  the  lot  194,  by  the  terms  of  the  deed,  did  not  ex- 
tend on  the  east  beyond  the  post  road  indicated  on  the 
Goerck  map.  I  am  of  the  opinion  that  on  the  mere 
terms  of  the  deed,  with  the  reference  to  the  map,  the 
land  conveyed  went  no  further  than  the  road  on  the 
map,  and  that  the  deed  did  not  convey  to  the  road, 
that  was  afterwards  opened,  farther  to  the  east,  and 
that  became  Third  avenue.  They  were  two  different 
roads,  in  fact,  and  the  deed  and  map  did  not,  and  did 
not  intend,  to  refer  to  the  latter.  It  results  from  this, 
that  the  paper  title  of  the  plaintiff,  as  made  by  the 
conveyance  to  Walker,  of  lot  No.  194,  ceases  at  a  point 
in  the  s6uthem  line  of  Walker's  possession,  as  we  have 
already  described  it — three  hundred  and  forty-seven 
feet  west  of  Third  avenue,  that  point  being  on  the  center 
line  of  the  old  post  road.  But  the  facts  were  substan- 
tially, as  existed  in  the  case  of  the  land  to  the  south, 
that  have  been  reviewed.  Walker  and  his  assigns  went 
into  actual  and  adverse  possession  of  the  land,  up  to 
the  new  post  road,  claiming  to  own  in  fee,  and  title  by 
adverse  possession  has  been  perfected.  This  possession 
and  claim,  however,  it  should  be  repeated,  did  not  ex- 
tend to  any  part  of  the  land  in  dispute,  but  as  to  that 
the  city  remained  in  possession  adversely  to  the  whole 
world  beside. 

"  Before  closing,  it  is  proper  to  thank  the  learned 
counsel  on  both  sides  for  the  aid  that  has  been  given 
by  their  clear  and  comprehensive  briefs  and  oral  argu- 
ments. 

"I  have  received  proposed  findings  from  plaintiff's 
counsel,  but  without  passing  upon  them  at  present  will 
return  them  to  counsel,  that  they  may  make  any  other 
requests  that  are  called  for  by  the  views  expressed  in 
this  opinion,  and  that  the  defendants'  counsel   may 


830  HEXXEQUIN  V.  CLEWS. 

Statement  of  the  Case. 

present  their  requests,  which  have  not  been  handed  to 
me.    I  would  prefer  to  pass  upon  both  at  one  time. 
'' Judgment  for  defendants,  with  costs." 

From  the  judgment  entered  upon  the  finding  of  the 
court,  xjlain tiffs  appeal. 

T.  Mitchell  Tyng^'^  attorney,  and  ThomcbB  H. 
Hubbard^  of  counsel,  for  appellants. 

Townsend  &  Mahan^  attorney  for  respondent 
Kane. 

Wm.  C.  Whitney^  corporation  counsel,  attorney  for 
respondent  Mayor,  &c.;  JFVancis  Lynde  Stetson^  of 
counsel. 

Per  Curiam. — The  judgment  should  be  affirmed, 
with  costs,  on  the  opinion  delivered  by  the  learned 
judge  below. 


HENRY  HENNEQUIN  and  others,  Appellants, 
V.  HENRY  CLEWS  and  another,  Impleaded 
WITH  FRED  BUTTERFIELD  and  others, 
Respondents. 

I.  Stipulation. 

1.     Not  to  amend  answer, 
(a)  Effect  not  to  limit  power  of  trial  judge  to  gbakt 

AMENDBCENTS   ON  THE  TKIAL. 

1.  Where  leave  had  been  obtained  to  serve  a  supplemental 
answer  and  it  had  been  served  and  accepted,  but  no  formal 
order  was  entered,  which  was  not  discovered  until  years 

*  The  points  of  counsel  are  neither  abbreviated  nor  given  in  full, 
ior  the  reasons  assigned  in  Stevens  o.  Mayor,  &c,  {ante,  p.  274). 
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after,  when  the  cause  was  aboat  to  be  tried,  whereupon  a 
stipulation  was  entered  into,  whereby  it  was  stipulated 
''that  an  order  be  entered,  and  that  no  other  or  further  or 
amended  answer  be  allowed  to  be  served,  and  no  other  de- 
.  lay  shall  ensue  by  reason  thereof." 

Held, 
that  the  above  indicated  portion  of  the  stipulation  was 
intended  as  a  provision  against  a  further  delay  of  the  trial, 
and  not  as  a  limitation  of  the  power  of  the  trial  judge  to 
grant  an  amendment,  as  he  is  expressly  authorized  by  the 
Code  to  allow  on  the  trial,  in  furtherance  of  justice. 
1.  Ordeb.     This,  though  an  order  embodying  the  terms 
of  the  stipulation  has  been  entered. 
n.  Aksweb. 

1.  PLEA  OF  DISCHARGE  IN  BANKRUPTCY. 

(a)  JUKISDICTION,    AVERMENT  OP,  WHAT  SUFFICIENT. 

1.  AN  ANSWER  alleged  that  defendants,  on  petition  of  cer- 
tain of  their  creditors,  were  duly  adjudged  bankrupts  under 
the  laws  of  the  United  States,  and  such  proceedings  were 
thereafter  had  that  a  trustee  was  duly  elected  and  appointed, 
having  certain  persons  for  his  committee;  the  SUPPLE- 
MENTAL ANSWER  ALLEGED  that  in  pursuance  of  the 
lankniptcy  proceedings,  mentioned  in  the  original  anmer,  the 
district  court  of  the  United  States,  for  the  Southern  District, 
sitting  as  a  court  of  bankruptcy  had  (since  the  service  of 
the  original  answer)  granted  to  the  defendants  certificates  of 
discharge  under  the  seal  of  said  court. 

Held, 
a  sufficient  averment  of  jurisdiction. 
(P)  Negation  of  excepted  cases. 

1.  An  answer  is  insufficient  which  omits  to  aver  that  the  claim 
or  indebtedness  sued  on  was  one  provable  in  bankruptcy,  and 
which  would  be  extinguished  by  a  discharge  in  bankruptcy, 
and  was  not  one  which  was  exempt  from  the  operation  of 
the  bankruptcy  statutes. 
1.  Amendment  on  tried.     Although  an  answer  is  defective 
in  these  particulars,  yet,  if  it  has  been  tacitly  treated  as 
sufficient  for  a  long  time-— say  four  years — ^and  proceed- 
ings and  adjudications,  with  the  answer  before  the  court, 
have  been  had  and  made,  affecting  the  merits  of  the  de- 
fense of  a  discharge,  the  objection  becomes  a  purely 
technical  one,  and  should  be  relieved  against  under  sec- 
tion 720,  Code  of  Civil  Procedure. 
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m.   Trial, 
1.  AMKSDMExrr  on.     See  supra. 

Before  Curtis,  Ch.  J.,  and  Ssdgwiok^  J. 

Decided  June  18, 1880. 

The  questions  determined  in  the  following  opiniom 
arose  on  a  trial  by  the  coart  and  jury  of  the  issues  ia 
this  action,  which,  as  to  the  defendants  Henry  Clew& 
and  Theodore  S.  Fowler,  had  been  directed  to  be  tried 
by  jury  (see  43  Super.  Ot.  411,  416;  affirmed,  76  ilT. 
r.  §  698.) 

The  pleadings  upon  which  the  questions  relating  to 
the  discharge  in  bankruptcy  of  defendants  Clews  and 
Fowler,  aver  as  follows  : 

The  original  answer  contained  this  averment : 
"  I.  The  answer  of  the  defendants  Henry  Clews  and 
Theodore  S.  Fowler,  to  the  complaint  in  this  action,  by 
J.  M.  Guiteau,  their  attorney,  shows  to  the  court  on 
information  and  belief  that  these  defendants,  on  the 
twenty-eighth  day  of  November,  1874,  on  petition  of 
certain  of  their  creditors,  were  duly  adjudicated  bank- 
rupts under  the  laws  of  the  United  States,  and  such 
proceedings  were  thereafter  had,  that  Nelson  J.  Tap- 
pan,  Esq.,  was  duly  elected  and  appointed  the  trustee 
of  said  defendants,  having  as  his  committee  Cornelius 
F.  Timpson,  William  F.  Drake  and  Allan  H.  Munroe, 
and  that  the  said  trustee  succeeds  these  defendants  to 
all  their  interest  and  property  in  the  securities  men- 
tioned in  said  complaint." 

The  supplemental  answer  was  as  follows : 
''The supplemental  answer  of  the  defendants,  Henry 
Clews  and  Theodore  S.  Fowler,  to  the  complaint  in 
this  action,  served  by  leave  of  the  court,  first  had  and 
obtained,  shows  to  the  court  that  subsequent  to  the 
service  of  the  original  answer  herein,  in  pursuance  of 
the  bankruptcy  proceedings  mentioned  in  said  answer^ 
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and  the  order  of  the  court  of  bankruptcy,  the  district 
<jourt  of  the  United  States  for  the  Southern  District  of 
New  York,  sitting  as  a  court  of  bankruptcy,  did  make 
an  order  and  grant  to  said  defendants  certificates  of 
discharge  under  the  <seal  of  said  court,  on  the  24th 
day  of  December,  1875,  discharging  the  above-named 
defendants  and  each  of  them,  forever,  from  all  debts 
and  claims  which,  by  the  Revised  Statutes  of  the  United 
States,  title  Bankruptcy,  are  made  provable  against 
the  estate  of  said  defendants,  which  existed  on 
the  18th  day  of  November,  1874,  excepting  such  debts, 
if  any,  as  are  by  said  law  excepted  from  the  operation 
of  a  discharge  in  bankruptcy. 

"Wherefore  these  defendants,  Henry  Olews  and 
Theodore  S.  Fowler,  ask  that  whatever  claim  may,  by 
the  judgment  of  this  court,  be  against  them,  may  be  ad- 
judged discharged  by  the  aforesaid  order  and  decree  of 
the  United  States  court,  and  that  these  defendants  have 
a  judgment  for  costs  in  this  action,  and  such  other 
relief  as  to  the  court  may  seem  just." 

The  amendment  to  the  supplemental  answer  allowed 
by  the  court  on  the  trial  was  the  insertion,  after  the  word 
"bankruptcy"  and  before  the  prayer,  of  the  following : 

"The  copies  certificates  of  the  bankruptcy  dis- 
<)harge  of  each  of  the  defendants  are  hereby  hereunto 
annexed,  marked  respectively.  Exhibit  A  and  B,  and  to 
be  taken  as  part  of  this  answer. 

"And  the  defendants  further  allege  that  the  claim 
and  indebtedness  set  forth  in  the  plaintiff's  complaint 
herein  is  one  that  was  discharged  by  the  operation  of 
said  bankruptc}^  discharge,  and  was  provable  in  said 
bankruptcy  proceedings,  and  was  not  one  which  was 
exempt  from  the  operation  of  the  bankruptcy  statutes." 

The  copies  were  annexed. 

The  issues  were  tried  before  his  Honor  Joknt  J. 
Fbeedman  and  a  jury.  In  the  course  of  the  trial  his 
JSonor  rendered  the  following  opinion : 
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''Freedman,  J. — In  the  answer,  as  originally  inter- 
posed, the  defendants.  Clews  and  Fowler,  pleaded  that 
on  petition  of  certain  of  their  creditors  they  had  been 
duly  adjudged  bankrupts  under  the  laws  of  the  United 
States. 

"When  they  subsequently  obtained  their  dis- 
charges, they  applied  for  and  in  1876  obtained  the  leave 
of  this  court  to  set  it  up  by  way  of  supplemental 
answer.  In  granting  such  leave  this  court  decided  that 
they  were  entitled  to  whatever  benefit  might  accrue  to 
them  from  the  discharge. 

"A  supplemental  answer,  setting  forth  this  fact,  was 
thereupon  served  and  accepted,  but  no  order  granting* 
leave  entered.  Years  thereafter,  when  the  case  was 
about  to  be  tried  and  the  omission  was  discovered,  an 
order  was,  by  consent,  entered  as  follows:  'That  said 
answer  stand  to  all  intents  and  purposes  the  same  as  if 
this  order  had  been  made  and  served  on  the  day  of  the 
service  of  said  supplemental  answer,  and  that  no 
other  or  further  or  amended  answer  be  allowed  to  be 
served  herein,  and  no  other  delay  shall  ensue  by  reason 
thereof,  and  that  said  cause  shall  be  restored  to  the 
calendar,  and  set  down  for  trial  for  the  first  Monday  of 
January,  1880,  &c.,  &c.' 

''It  is  obvious  that  this  provision  against  further 
amendment  was  intended  as  a  provision  against  a 
further  delay  of  the  trial,  and  not  as  a  limitation  of 
the  power  of  the  trial  judge  to  giunt  such  amendments 
as  he  is  expressly  authorized  by  the  Code  to  allow  upon 
the  trial,  in  furtherance  of  justice. 

"  With  these  preliminary  remarks  I  shall  at  once 
proceed  to  deal  with  the  questions  directly  presented. 

"  The  court  of  appeals  has  decided  on  the  appeal 
from  the  order  of  arrest,*  thai  the  liability  incurred  by 

I  .  M.  I  I         I 

*  Heanequin  9.  Clews,  45  Super,  Ot  108;  reversed  on  this  point  in 
77  JV.  Y.  427. 
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the  defendants  in  this  case,  though  it  is.  for  a  conver- 
sion, involved  no  violation  of  a  trust  in  that  particular 
and  technical  sense  contemplated  by  the  bankruptcy 
act,  but  only  a  violation  of  contract  obligations,  and 
thai  it  was  discharged  by  the  discharge  in  bankruptcy. 

"The  meritoriousness  of  the  defense  having  thus 
been  conclusively  established,  so  far  as  the  courts  of 
this  State  are  concerned,  and  this  court  having  granted 
leave  to  set  it  up  to  its  full  extent,  it  is  now  claimed 
that  after  all  the  defendants  have  set  it  up  in  such  an 
incomplete  way  that  all  evidence  relating  to  it  should 
be  excluded.  The  particular  defects  plleged  are  :  (1) 
That  the  facts  which  conferred  jurisdiction  upon  the 
United  States  district  court  are  not  set  forth  ;  and,  (2) 
That  the  plea  of  discharge  does  not  specifically  aver 
that  the  indebtedness  is  one  that  was  provable  in  bank- 
ruptcy, and  was  not  one  that  was  created. in  conse- 
quence of  some  act  excepted  by  the  bankruptcy  act. 

"  As  the  defendants  did  not  avail  themselves  of  the 
mode  of  pleading  expressly  sanctioned  by  the  bank- 
ruptcy act,  the  questions  must  be  disposed  of  under 
the  rules  of  pleading  prevailing  in  the  courts  of  this 
State. 

"  There  was  a  time  when  both  these  objections  would 
have  been  held  good  by  the  courts  of  this  State  if 
raised  at  the  proper  time  and  in  a  proper  manner.  As 
to  the  first,  however,  it  was  finally  settled  in  Campbell 
T.  Perkins  (8  N.  Y.  430),  that  the  discharge  might  be 
given  in  evidence  under  a  plea  with  notice ;  and  sec- 
tion 161  of  the  Code  provided  a  short  mode  of  averring 
the  determination  of  a  court  or  officer  of  special  juris- 
diction, which  has  been  retained  ever  since  (see  Code 
Civ.  Pro,  §  532).  Dnder  that,  I  think  the  answer 
and  supplemental  answer,  when  taken  together,  are 
sufficient,  so  far  as  the  first  objection  is  concerned. 

'^  As  to  the  second  I  am  inclined  to  think  that  the' 


# 


336  HENNEQUIN  «.  CLEWS. 

Appellant's  Points. 

supplemental  answer  is  defective  in  the  alleged  par- 
ticular. But  the  plaintiffs,  having  failed  to  raise  the 
question  either  by  motion  to  make  more  definite  and 
certain,  or  by  demurrer,  and  tacitly  treated  the  plea  as 
sufficient  for  nearly  four  years,  the  objection,  in  view 
of  the  proceedings  since  had  and  adjudications  since 
made,  affecting  the  merits  of  the  question,  has  become 
a  purely  technical  otie,  and  the  defendants  should  be 
relieved  against  it  under  section  723  of  the  Code  of 
Civil  Procedure. 

''The  defendants  should  have  leave  to  amend,  and 
the  certificate  of  discharge  should  be  received  in  evi- 
dence." 

The  above  amendment  was  thereupon  made.  The 
discharge  was  received  in  evidence,  and  a  verdict 
directed  for  the  defendants. 

From  the  judgment  ent^ed  on  the  verdict  plaintiffs 
appealed. 

(7.  Bainbridge  Smithy  attorney,  and  of  counsel,  for 
appellant,  after  arguing  in  support  of  the  proposition 
that  plaintiff's  claim  could  not,  under  the  provisions  of 
the  bankruptcy  act  be  affected  by  defendants'  discbarge, 
urged: — The  supplemental  answer  of  the  defendants 
was  so  defective  that  it  was  conceded  the  discharges 
of  the  defendants  in  bankruptcy  could  not  have  been 
proved  under  it.  The  answer  did  not  show  that  the 
plaintiffs'  debt  was  not  created  by  the  fraud  of  the 
defendants,  or  while  acting  in  a  fiduciary  capacity.  It 
did  not  aver  the  court  had  jurisdiction  of  the  de- 
fendants, and  it  did  not  set  out  a  copy  of  the  discharge 
(  U.  8.  Reo.  Stat.  993,  §  5119). 

1.  In  pleading  a  bankrupt  discharge  a  general 
averment  that  the  court  by  which  it  was  granted  had 
jurisdiction  wiU  not  answer.  The  facts  necessary  to 
confer  jurisdiction  must  be  set  forth  (Sackett  v. 
Andross,  6  Hill^  327 ;  Stephen  v.  Ely,  6  Id.  607.     See 
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McLaughlin  v.  Nichols,  13  Abb.  Pr.  244 ;  Story  JEquity 
PI.  §  726).  1.  It  is  necessary  to  aver,  to  constitute  a 
good  plea  of  bankruptcy,  that  the  claim  sued  on  was 
one  provable  under  the  bankrupt  law,  and  that  the 
defendant  has-  been  discharged  under  the  bankrupt 
law,  and  that  the  defendant  had  been  discharged  by 
the  judgment  of  the  proper  court,  and  had  received  a 
certificate  of  such  discharge  (McNulty  v.  Frame, 
ISanclf.  128;  Hayes  v.  Fowler,  26  Mass.  169; 
Maples  V.  Burnside,  1  Denio^  332;  Abbott's  Forms^ 
475,  No.  300).  2.  A  copy  of  the  discharge  should  be 
set  forth  ( U.  S.  Rev.  Stat.  §  5119)  In  the  case  of  Stall 
7>.  Wilson,  11  BanJc.  Reg.  57,  the  court  held  that  a  plea 
of  discharge  which  does  not  set  forth  a  copy  of  the 
discharge  is  bad.  The  head-note  of  same  case,  in  38 
N.  J.  198,  is:  ^'That  a  plea  setting  up  a  discharge 
under  the  United  States  bankrupt  act  must  set  out  a 
copy  of  the  discharge  and  conclude  with  a  verifica- 
tion.'' 

II.  The  question  is  not  one  of  variance,  but  whether 
the  discharges  in  bankruptcy  have  been  pleaded. 

III.  The  plea  of  a  discharge  is  not  a  privileged  one, 
and  it  seems  even  a  default  will  not  be  opened  to  admit 
it  (Park  n.  Casey,  25  Texas^  536 ;  Holyoke  n.  Adams, 
69  N.  r.  239  ;  Medburg  n.  Swan,  36  Id.  200). 

IV.  If  the  defendants  were  entitled  to  amend  their 
answer,  it  was  under  section  723  of  the  Code  of  Civil 
Procedure  {Code  Oiv.  Pro.  %  723  ;  Pratt  v.  Hudson  R. 
R.  Co.,  21  N.  Y.  313,  314).  1.  This  section,  as  does 
also  section  173  {Code  of  Pro.\  contain  the  words 
"in  furtherance  of  justice."  To  allow  a  defendant  to 
plead  his  bankrupt  discharge  as  a  defense  to  a  debt 
such  as  the  one  at  bar,  would  not  be  in  ftlrtherance  of 
justice  (Holyoke  v.  Adams,  59  N.  Y.  239). 

V.  The  following  are  cases  in  which  answers  were 
held  defective  :  Gihon  v.  Levy,  2  Duer^  176  ;  Ayrault 
«.    Chamberlain,    33    Barb.    229,   237;    Wachter   v. 
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Quenzer,  29  N.  Y.  647,  651 ;  Gould  v.  Homer,  12  Barb. 
61 ;  see  also  Greggs  v,  Howe,  3  Keyes^  166 ;  Mallory  n. 
Lamphear,  8  How.  Pr.  491. 

VI.  According  to  the  whole  current  of  authorities 
the  defendants  could  not  prove  their  discharges  Except 
by  amending  their  answer.  Should  that  have  been 
done?  The  defendants  have  sworn  in  tlfeir  answer 
positively  that  the  bonds  '*  were  hypothecated  for  the 
purpose,  among  other  things,  of  carrying  out  the  letter 
of  credit  and  the  arrangements  between  the  plaintiffs 
and  these  defendants."  1.  If  this  positive  averment 
is  true  the  defendants  have  a  defense.  2.  If  false, 
they  are  not  entitled  to  any  favor  from  the  court.  3. 
The  defendants  also  pleaded  accord  and  satisfaction,  to 
which  the  same  remarks  as  above  are  applicable. 

VII.  It  is  submitted  that  the  amendment  was  not 
in  furtherance  of  justice,  and  should  have  been  dis- 
allowed. Stipulations  between  the  attorneys  are  bind- 
ing. The  defendants  had  been  guilty  of  laches  in  not 
obtaining  an  order  for  leave  to  serve  a  supplemental 
answer.  It  was  agreed  between  them  that  if  the 
plaintiffs  would  accept  the  supplemental  answer  served 
no  other  or  further  supplemental  answer  be  made  or 
served.  An  order  of  the  court  was  also  entered  to  the 
same  effect  (Cox  v.  New  York  Central  R.  Co.,  63 
N.  T.  414 ;  McGuire  v.  New  Toi*k  Central  R.  Co.,  6 
Daly,  70 ;  Oliver  v,  Bennet,  65  N.  T.  559 ;  Poster  tj. 
Fitzsimmons,  3  Hun,  674). 


J.  M.  Ouiteau,  attorney,  and  Wm,  A,  Abbott,  of 
counsel,  for  respondent,  urged  : — L  The  claim  in  suit  is 
discharged  by.  the  bankruptcy  discharges  of  the  re- 
spondents, ahd  is  not  such  a  claim  as  is  excepted 
from  the  operation  of  such  discharges  by  section  5117 
of  the  United  States  Revised  Statutes,  title  Bank- 
ruptcy (Hennequin  v.  Clews,  77  If.  Y.  4Sni). 

n.  The  amendment  of  the  supplemental  answer  oa 
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JOHN  KECK,  BT  AL.  V.  JOHN  WERDER. 

Jvdgment — whenaet€uide  to aUow  hsaignee  in  hanbruptcy  to  come  in  and 

defend. 

This  action  was  brought  for  dissolation  of  the  copartnership  between 
plaintiffs  and  defendant,  and  for  an  accounting;  also  for  damages 
for  inducing  plaintiffs  by  false  representations  to  enter  into  said  co- 
partnership; upon  the  issue  of  fraud  a  verdict  was  rendered  for 


the  trial  was  discretionary  with  the  court,  and  is  not 
reviewable  on  appeal  (Richtmeyer  v.  Remsen,  38 
iV.  7.  206 ;  Code  Civ.  Pro,  §  723 ;  Code  Pro.  §  173). 

III.  Even  if  reviewable  on  appeal,  the  amendment 
should  have  been  allowed,  (a)  For  the  reasons  stated 
in  the  opinion  of  the  court,  hereto  annexed,  and 
adopted  as  part  of  this  brief,  as  to  this  point.  (5)  Be- 
cause the  defendants'  attorney  had  no  authority  or  .] 
right  to  make  any  consent  cutting  oflf  these  respond- 
ents from  the  right  to  have  the  court  allow  said  sup- 
plemental answer  to  be  amended,  (c)  Because  said 
consent  and  order  was  superfluons  and  unnecessary, 
and  the  advantage  sought  to  be  got  from  same 
by  plaintiff's  counsel  is  unreasonable  and  unjustifi- 
able. 

IV.  The  amendment  to  the  supplemental  answer 
was  allowed  out  of  abundant  caution  only.  Said 
answer  pleaded  the  discharge  substantially  as  pro- 
vided in  section  349  of  the  United  States  Revised 
Statutes. 

Per  Cubiam. — The  judgment  should  be  affirmed, 
with  costs,  for  the  reasons  given  by  Judge  Fbeedmak, 
upon  his  direction  to  the  jury  to  find  for  the  defend* 
ants. 
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plaintifFs,  and  the  referee  before  whom  the  accounting  was  had, 
reported  that  the  amount  thereof  should  be  paid  out  of  the  individ- 
ual interest  of  the  defendant  in  the  partnership  assets  which  had 
been  collected  and  paid  into  court.  Prior  to  the  confirmation  of 
the  referee's  report,  the  defendant  was  adjudged  a  bankrupt,  and 
two  years  after  entry  of  final  judgment  upon  the  report  and  pay- 
ment to  plaintiffs  thereunder,  defendant's  assignee  petitioned  that 

» 

the  judgment  be  set  aside  and  that  he  be  substituted  in  place  of 
defendant,  and  be  allowed  to  come  in  and  defend. 

It  appeared  that  plaintiffs  were  ignorant  of  the  proceedingrg  in  bank- 
ruptcy till  after  entry  of  final  judgment  and  payment  of  the  funds 
thereunder. 

Heild^  that  the  prayer  of  the  petition  was  properly  denied;  that  the 
relief  asked  for  must  be  sought  in  an  independent  action. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  November  22, 1880. 

Appeal  by  assignee  in  bankruptcy  from  order  de- 
nying the  prayer  of  a  petition  made  by  him,  that  the 
judgment  entered  be  set  aside,  and  that  the  assignee  be 
substituted  in  place  of  defendant,  and  allowed  to  serve 
answer  and  defend. 

On  the  hearing  of  the  petition  the  following  ap- 
peared to  be  the  facts :  The  plaintiffs,  being  partners 
in  business  with  defendant,  brought. this  action  for  a 
dissolution  of  the  copartnership,  and  an  accounting. 
Their  complaint  also  claimed  damages  against  the 
defendant,  for  inducing,  by  fraud,  the  plaintiff  to 
enter  into  the  copartnership.  The  defendant,  among 
other  things,  in  his  answer,  denied  the  fraud  and  the 
damage.  The  issue  as  to  the  fraud  was  tried  by  jury, 
and  there  was  a  verdict  for  plaintiffs  in  the  sum  of 
$6,255.41.  A  receiver  was  appointed  in  the  action.  In- 
terlocutory judgment  was  entered  for  an  accounting, 
and  a  reference  for  that  purpose.  The  referee  reported 
that  the  parties  were  entitled  individually  to  amounts 
to  b#  paid  out  of  the  assets  that  had  been  collected  by 
the  receiver,  and  by  him  paid  into  court.     The  referee 
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also  reported  that  the  amount  of  the  verdict  should  be 
paid  to  the  plaintiffs  out  of  the  individual  interest  of 
the  defendant  in  the  funds  in  court.  Before  the  re- 
port was  confirmed,  and  before  final  judgment  in  ac- 
cordance therewith  was  entered,  the  defendant  was, 
upon  petition  of  his  creditors,  declared  a  bankrupt,  in 
the  United  States  district  court  in  bankruptcy  for 
the  District  of  New  Jersey.  Assignees  were  appointed, 
of  whom  the  petitioner  was  survivor.  The  plaintiff 
and  his  attorney,  and  the  defendant's  attorney,  were 
ignorant  of  the  proceedings  in  bankruptcy,  and  re- 
mained ignorant  of  them  until  long  after  entry  of  final 
judgment.  Final  judgment  was  entered,  and  under 
its  provisions  the  plaintiffs  demanded  and  received 
from  the  clerk  of  the  court  an  amount  which  included 
the  amount  of  the  verdict.  More  than  two  years  after 
this,  the  appellant  filed  his  petition,  asking  that  he 
should  be  admitted  to -defend,  that  the  action  should 
be  continued  by  the  plaintiff,  that  the  judgment  en- 
tered and  all  proceedings  taken  after  the  commence- 
ment of  the  bankruptcy  proceedings  be  vacated  for 
irregularity,  upon  the  ground  that  such  proceedings 
were  in  violation  of  the  bankrupt  act,  and  that  the 
moneys  which  had  been  taken  out  of  court  under  the 
judgment  should  be  returned.  The  petition  claimed 
relief  on  the  ground  of  collusioji,  but  there  was  no  evi- 
dence of  collusion,  and  on  the  argument  of  the  appeal, 
that  ground  was  abandoned.  The  court  denied  the 
motion  to  grant  the  relief  asked. 

Nelson  Smithy  for  appellant,  urged : — I.  The  pro- 
ceedings in  this  case,  after  the  adjudication  of  the 
defendant  bankrupt  and  the  appointment  of  his 
assignees,  and  the  assignment  to  them  by  Judge 
Nixon,  were  irregular,  (a)  The  title  of  the  assignees 
in  bankruptcy  of  the  defendant  relates  back  to  Decem- 
ber 29,  1876,  whan  the  petition  for  his  adjudication 
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was  filed  against  him  ( U.  8.  Hev.  Stat.  §  5,044 ;  Suther- 
land V,  Davis,  10  Bank,  Beg.  4M ;  Hampton  v.  Rouse, 
11  Id.  472  ;  Layton  v.  Harwood,  12  Id.  360  ;  Blumen- 
stiel  BanJcr.  178-188).  (&)  The  bankrupt  was,  upon 
his  adjudication  on  February  2,  1877,  so  far  as  re- 
lated to  his  property,  to  be  regarded  as  civilly  dead  ; 
and  no  proceedings  after  the  appointment  of  his 
assignees,  and  the  assignment .  to  them,  affecting  his 
property  could  be  taken  until  they  were  brought  in 
(Hemdon  v>  Howard,  9  Wall.  664 ;  S.  C,  4  BanJc.  Reg. 
212 ;  Lowery  v.  Morrison,  11  Paige^  327,  329  ;  Heqaa 
X.  Holmfts,  16  N.  T.  196  ;  Russell  v.  Sharp,  1  Ves,  & 
Beame^  600;  Story*  s  Eq.  PI.  158,  A  ;  Storm  v.  Daven- 
port, 1  Sandf.  Ch.  135,  138;  Penniman  d.  Norton,  1 
Barb.  Ch.  246  ;  Deas  v.  Thorn,  3  Johns.  543).  {c)  In- 
termediate to  the  commencement  of  proceedings  in 
bankruptcy  and  the  assignment  to "  the  assignees, 
neither  the  debtor  nor  any  person  can  do  any  act  in 
any  way  affecting  the  title  of  such  assignee.  The 
bankrupt  is  to  all  intents  and  purposes  as  regards  his 
property  civiliter  mortuus^  and  every  agreement  made 
by  him  in  relation  to  his  estate  while  in  that  condition, 
is  void  {In  re  Anderson,  9  BanJc.  Reg.  360 ;  Sparhawk 
t).  Drexel,  12  Id.  460 ;  Blumenstiel,  179-182 ;  Miller 
X.  O'Brien,  9  Bank.  Reg.  26).  {d)  Third  parties  are 
deemed  to  have  constructive  notice  of  the  filing  of  the 
petition  and  of  the  proceedings  thereunder,  and  fhey 
cannot,  by  any  act  on  their  part,  after  such  proceedings 
have  been  commenced,  alter  or  change  the  condition  of 
the  estate  as  against  the  assignee.  A  debtor  to  the 
bankrupt,  who  in  good  faith,  without  actual  knowl- 
edge of  the  proceedings,  pays  his  debt  to  the  bank- 
rupt, is  nevertheless  liable  to  the  assignee  (Howard  t). 
Crompton,  14  Blatchf.  328 ;  Mays  t).  Manufacturers' 
Nat.  Bk.,  4  Bank.  Reg.  446 ;  Stevens  n.  Mechanics' 
Savings  Bk.,  101  Mass.  109  ;  Blumeastiel,  181,  182). 
(c)  The  bankrupt  being  regarded  by  his  adjudication, 
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as  respects  his    property,   civilly  dead,   such    death 
works  the  same  legal  results  as  if  he  had  actually  died, 
and  consequently  operates  as  a  revocation  of  the  au- 
thority of  the  attorney  in  the  suit  (Gleeson  v.  Dodd,  4 
Met.  333  ;   Weeks  on  Attys-at-Law^  §  192).    No  order 
after  the  death  of  a  party  can  be  made  in -the  cause 
until  his  executor,  administrator  or  assignee  in  bank- 
ruptcy is  brought  in  (Holmes  v.  Requa,  IQ  N.  T.  196). 
(/)  The  only  instances  in  which  a  suit  pending  in  favor 
of  or  against  a  person  who  is  afterwards  adjudicated 
a  bankrupt  is  allowed  to  proceed,  after  his  assignees 
are  appointed,  without  bringing  them  in,  are  :  1.  Where 
the  bankrupt  has  no  interest  in  the  property  to  be 
affected. by  the  final  decree  ;  or  when  the  suit  is  on  a 
contract  made  in  the  name  of  the  bankrupt,  as  agent 
for  another  (Rhodes  v.  Blackstone,  108  Mass.  334) ; 
or  where  the  bankrupt  had  assigned  the  claim  in  suit 
before  the  bankruptcy  (Sucally  v.  Taylor,  33  Tex,  668). 
2.  In  the  cases  provided  for  by  section  6,106  U.  S. 
Hev.  Stat.  J  which  allows  actions  to  proceed  for  certain 
purposes,  namely,  if  the  amount  due  to  a  creditor  is  in 
dispute,  a  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  judgment  for  the  purpose  of  ascertain- 
ing the  amount  due,  which  may  be  then  proved  in 
bankruptcy.     3.  So,  too,  in  a  suit  to  foreclose  a  mort- 
gage, a  judgment  for  the  sale  may  be  taken  if  done 
before  assignees  are  appointed,  the  suit  having  been 
commenced  previously  to  the  filing  of  the  petition 
(Lenihan  v.  Hamman,  65  N.  Y.  662).    The  reason  of 
this  is,  that  until  the  assignees  are  appointed,  the  title 
of  the  property  remains  in  the  bankrupt  (Hampton  v. 
Rouse,  decided  by  U.  S.   Supreme  Court,  11  BanTc. 
Reg.  472). 

II.  The  judgment  or  decree  entered  herein,  May  31, 
1877,  was  by  default,  no  exceptions  having  been  filed 
to  the  referee's  report ;  the  plaintiffs  proceeded  upon 
the  theory  that  it  stood  confirmed  under  rule  30  of  the 
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courts,  for  want  of  exceptions.  Upon  the  theory  that 
the  authority  of  the  defendant's  attorney  was  revoked 
by  his  adjudication  as  a  bankrupt,  and  the  appoint- 
ment of  his  assignees,  he  had  no  right  to  file  excep- 
tions ;  but  whether  he  had  or  not,  it  is  certain  that  the 
failure  to'j&le  exceptions  was  suffering  a  default,  and 
the  decree  entered  upon  the  report  as  confirmed  for 
want  of  exceptions  is  a  decree,  in  fact,  by  default. 

III.  The  appellant  was  entitled  as  matter  of  right 
to  be  admitted  to  defend  this  action  upon  his  requir- 
ing it,  under  the  provisions  of  section  5047,  United 
States  Revised  Statutes,  (a)  That  section  first  pro- 
vides, that  if,  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  an  action  is  pending  in  the 
name  of  the  debtor  for  the  recovery  of  a  debt  or  other 
thing,  which  might  or  ought  to  pass  to  the  assignee, 
the  assignee  shall,  if  he  requires  it,  be  admitted  to 
prosecute  the  action  in  his  own  name,  and  if  any  suit 
at  law,  or  in  equity,  in  which  the  bankrupt  is  a  party 
in  his  own  name,  is  pending  at  the  time  of  the  adjudi- 
cation of  the  bankrupt,  the  assignee  may  defend  the 
same  in  the  same  manner,  and  with  like  effect  as  it 
might  have  been  defended  by  the  bankrupt.  (6)  This 
being  a  suit  for  the  distribution  of  certain  property 
owned  by  the  bankrupt  and  the  plaintiffs  jointly 
together,  the  defendant  has  the  same  status  as  the 
complainant,  it  being  immaterial  in  such  cases  which 
party  commences  the  suit ;  it  is,  as  respects  the  divi- 
sion of  the  property,  for  the  benefit  of  both. 

IV.  The  verdict  of  the  jury,  no  judgment  having 
been  entered  upon  it  before  the  appointment  of  the 
appellant  as  defendant's  assignee  in  bankruptcy,  is  not 
even  evidence  of  debt.  Issues  in  equity  cases  are 
framed  and  sent  to  the  jury  simply  to  inform  the  con> 
science  of  the  court,  and  their  verdict  can  be  used  only 
upon  the  final  hearing  as  evidence  (Black  o.  Shreevey 
3    BecbsUy  Ch.    ^^    -/^T  469).    The  court   will  ex- 
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ercise  its  discretion  apon  the  final  hearing  as  to 
how  far  it  is  to  be  controlled  by  the  findings  of 
the  jury,  and  is  not  precluded  even  then  from 
rejecting  the  verdict,  or  from  finding  the  questions 
of  fact  itself  contrary  to  the  verdict  (Hegeman  v. 
Cantrell,  8  /.  <6  SI  386  ;  Wallace  v.  Am.  Linen  Thread 
Co.,  16  Hun.  404).  The  practice  upon  feigned  issues 
was  fully  considered  in  Snell  v.  Loucks  (12  £f!arb.  385) 
by  WiLLAED,  J.,  approved  in  16  Bun,  406. 

V.  The  appellant,  as  assignee  in  bankruptcy  of  the 
defendant,  was  entitled  to  have  the  action  continued 
against  the  plaintiflf,  John  Keck,  Jr.,  as  survivor,  and 
Katrina  Keck,  as  the  executrix  of  John  Keck,  Sr.,  de- 
ceased, under  Civil  Code,  §  758.  That  section 
authorizes  the  action  to  be  continued  against  the  sur- 
viving partner,  and  the  court  to  make  an  order  bring- 
ing in  the  proper  representative  of  the  deceased,  when 
it  is  necessary  so  to  do,  for  the  proper  disposition  of 
the  matter.  Here  it  is  necessary  that  the  representa- 
tive of  the  deceased  Keck  should  be  brought  in,  so  as 
to  dispose  of  the  whole  matter,  and  especially  for  the 
return  of  the  money  which  has  been  taken  out  of 
court. 

VI.  The  appellant  being  entitled  to  have  the 
judgment  set  aside,  and  to  come  in  and  defend,  it 
follows,  as  matter  of  course,  that  he  is  entitled  to  have 
the  money  taken,  out  of  court  returned. 

VII.  All  of  the  persons  who  participated  in  taking 
the  money  out  of  court  had  constructive  notice  of  the 
assignee's  rights.  Constructive  notice  is  in  legal  effect 
conclusive  evidence  of  notice.  Constructive  notice 
arises  from  legal  inference  so  strong,  that  the  presump- 
tion of  notice,  when  it  arises  at  all,  is  conclusive  even 
against  the  truth  of  the  fact  (Wild  v.  Gibson,  1  H.  L. 
606 ;  Plumb  v,  Flewitt,  2  Anstr.  432 ;  Kennedy  v. 
Green,  S  M.  &  K.  719  ;  Wade  on  Notice,  §  37 ;  Bird- 
sail  t.  KusseU,  29  N.  T.  220).    Judge  Stoby  defines 
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e  iioticQ  as  knowledge  imputed  by  the  court, 
ption  too  stroDg  to  be  rebutted ;  that  the 
must  have  been  communicated  (Story  Eq. 

vyShafer,  attorney,  in  person,  and  for  John 


-71  Cole,  for  reapondenta,  urged  : — I.  Section 
8  United  States  Revised  Statutes,  under 
relief  is  sought,  is  as  follows:  "Tlie  as- 
,1  have  the  like  remedy  to  recover  all  the 
;sand  effects  in  his  own  name  as  the  debtor 
I  had  if  the  decree  in  bankruptcy  had  not 
•ed  and  no  assignment  had  been  made.  If, 
I  of  the  commencement  of  the  proceedings 
tcy,  an  action  is  pending  in  the  name  of  the 
he  recovery  of  a  debt,  or  other  thing,  which 
aght  to  pass  to  the  assignee  by  the  assign- 
jsignee  shall,  if  he  requires  it,  be  admitted  to 
le  action  in  his  own  name,  in  like  manner  and 
feet  as  if  it  had  been  originally  commenced 
^nd  if  any  suit  at  law  or  in  equity  in  which 
pt  is  a  party  in  his  own  name  is  pending  at 
)f  the  adjudication  in  bankruptcy,  the 
Ly  defend  the  same  Id  the  same  manner  and 
ffect  as  it  might  have  been  defended  by  the 
The  statute  only  gives  the  assignee  a 
erpose  in  pending  suits,  and  hence  an  effort 
;his  case  to  set  aside  the  judgment  and  final 
as  to  make  a  pending  action  in  which  the 
lay  intervene, 

^signees  have  no  right  to  make  this  motion, 
this  motion,  the  most  they  can  claim  is  that 
in  the  shoes  of  John  Warder.  If  he  could 
;his  motion,  the  assignees  cannot.  Now,  so 
arties  to  the  suit  in  this  court  are  concerned, 
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there  is  nothing  in  the  papers  showing,  or  tending  to 
show,  any  collusion,  or  that,  the  action  of  the  court  was 
in  any  way  irregular  or  improper.  If,  in  fact,  a  third 
person  not  before  the  court  was  the  owner  of  the  sub- 
ject-matter, this  does  not  authorize  him  to  come  before 
the  court  in  an  action  to  which  he  is  not  a  party,  and 
seek  to  set  aside  its  process.  His  remedy  is  by  an  inde- 
pendent action. 

III.  Unless  there  have  been  proceedings  taken  in 
this  suit  which  would  authorize  the  defendant  to  come 
in  and  have  these  orders  set  aside,  the  matter  seems 
to  stand  precisely  as  though  these  moneys  had  been 
paid  without  the  orders  of  the  court.  Unless  there  was 
collnsion  on  the  part  of  the  parties  before  the  court, 
the  fact  that  the  payments  were  actually  made  under 
the  orders  of  the  court  does  not  change  the  situation 
in  favor  of  Werder's  assignees.  Now,  if  the  plaintiffs, 
with  full  knowledge  of  the  bankruptcy,  received  prop- 
erty from  the  bankrupts  belonging  to  the  assignees, 
they  did  so  at  the  risk  of  being  compelled  to  restore  it 
if  the  assignees  took  proceedings  within  the  proper 
time,  and  this  was  the  only  penalty  to  which  they  sub- 
jected themselves. 

IV.  The  plaintiffs  owed  no  duty  to  the  assignees  of 
Werder.  They  were  entitled  to  obtain  the  money 
owed  to  them,  if  they  could  get  it.  The  gravamen  of 
the  complaint  on  the  part  of  the  assignees  is  that  the 
plaintiffs,  and  their  attorney,  and  the  referee,  have 
obtained  property  belonging  to  them.  If  so,  and  the 
assignees  are  not  prevented  by  the  statute  of  limita- 
tions, the  courts  are  open  to  them  to  establish  their 
rights.  But  if  at  one  time  the  assignees  were  entitled 
to  this  property,  this  furnishes  no  reason  why  this 
coart  should  revive  an  action  upon  which  the  remedy 
may  now  be  cut  off  by  granting  the  order  asked  for 
here. 

V.  There  was  no  fraud  or  collusion  of  any  kind 
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practiced  upon  the  court  in  this  case.  It  was  not  in- 
cumbent upon  any  of  the  parties  to  notify  the  court  of 
the  bankruptcy  proceedings.  This  court  was  in  no 
way  thereby  deprived  of  jurisdiction  either  over  the 
parties  or  the  subject-matter.  If  the  assignees  saw  fit 
to  come  in  they  might  have  done  so.  They  could,  if 
they  saw  fit,  refuse  to  father  the  action  begun.  If  the 
court  had  had  knowledge  of  all  the  facts,  it  would  have 
been  entirely  proper  for  it  to  have  proceeded  in  the 
suit  without  any  regard  to  the  assignees,  if  they  did 
not  choose  to  assert  their  rights.  And  if  the  assignees 
did  not  discover  their  rights  in  time  to  assert  them, 
this  is  their  misfortune. 

VI.  Besides,  the  fund  in  question  being  in  court  in 
the  action  constituted  a  special  fund  for  the  purposes 
of  the  action.  No  outsider  could  touch  it  until  the 
determination  of  the  action.  The  fund  was  before  the 
court  for  distribution  among  the  parties  to  the  action, 
and,  being  there,  the  court  would  proceed  to  administer 
the  fund  in  spite  of  bankruptcy  proceedings  (Clark  v. 
Binninger,  38  How.  Pr.  341 ;  Same  ?).  Same,  39  How,  Pr. 
363).  And  the  fact  that  the  action  was  by  ojie  partner 
against  another,  does  not  change  the  true  principle 
underlying  the  case.  If  the  Kecks,  for  any  cause  of 
action,  had  had  a  receiver  appointed,  the  funds  in  his 
hands  would  be  subject  to  the  orders  of  the  court  ai>- 
pointing  the  receiver,  and  only  that  portion  which 
might  ultimately  be  found  due  to  Werder  would  pass  to 
his  assignee  in  bankruptcy.  The  receiver  was  appointed 
in  1872,  and  the  plaintiffs'  lien  upon  the  moneys  in  his 
hands  was  not  affected  by  the  bankruptcy  proceedings. 
The  assignees  might  have  been  entitled  to  a  part  of 
the  fund  if  it  had  turned  out  that  Werder  was  entitled 
to  any  portion  of  it,  otherwise  not.  They  could  not 
touch  the  fund  as  against  the  plaintiffs.  There  is  noth- 
ing in  the  papers  here  which  shows  that  the  judgment 
and  orders  which  it  is  sought  to  set  aside  are  in  any  * 
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way  incorrect,  and  without  such  proof  this  motion 
should  not,  in  any  event,  be  granted. 

VII.  The  court,  in  the  exercise  of  its  discretionary 
power,  should  not  set  aside  this  judgment  and  these 
orders,  and  revive  the  action,  in  the  entire  absence  of 
fraud  and  collusion. 

VIII.  I  know  of  no  caaip  under  the  bankrupt  law  of 
1867  which  holds  that  the  bankruptcy  of  a  party  is  an 
abatement  of  the  suit. 


By  the  Court.— Sedgwick,  Ch.  J. — I  am  of  opin- 
ion that  the  prayer  of  the  petition  was  properly  denied. 
The  judgment,  which  it  was  asked  should  be  set  aside, 
had  been  carried  into  effect.  The  fund,  which  the 
bankruptcy  assignee  now  claims,  had  been  paid  over 
to  the  plaintiff.  It  is  not  necessary  now  to  ask  what 
4vould  have  been  the  remedy  of  the  bankruptcy  as- 
signee, if  the  fund  had  been  in  existence  at  the  time  of 
the  petition,  either  in  court  or  in  the  plaintiffs^  hands. 
The  fund  had  become  part  of  the  general  property  of 
the  plaintiffs,  and  there  was  not  any  attempt  to  trace 
it. 

It  was  not  claimed  that  the  plaintiffs  had  practiced 
any  deception  upon  the  court  or  abused  its  process,  or 
even  acted  fraudulently  as  to  the  petitioner.  There 
was,  therefore,  no  ground  that  the  court,  acting  upon 
the  motion  of  the  assignees,  should  assert  its  power  by 
order  and  proceedings  for  contempt,  to  compel  a 
wrong-deer  to  place  matters  in  statu  quo. 

The  plaintiffs  could  not  have  been  compelled  to  re- 
place the  fund  on  the  princii)les  that  apply  to  orders 
of  restitution  ;  because,  although  the  judgment  might 
have  been  set  aside,  it  would  not  have  been  set  aside 
for  the  reason  that  it  then  appeared  that  the  plaintiff 
had  no  right  to  the  fund,  or  owed  the  petitioner  the 
amount  of  it ;  but  simply  to  allow  a  new  litigation  as 
to  who  was  entitled  to  it.    To  justify  an  order  of 
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restitution,  it  must  at  the  time  appear  that  the  pre- 
vailing  party  was  not  entitled  to  the  judgment. which 
has  been  set  aside. 

Under  these  circumstances,  an  order  that  the 
plaintiflEs  should  pay  the  amount  into  court  would  ex- 
press an  adjudication  as  to  his  obligation  to  the  peti- 
tioner to  do  so,  and  could  not  be  enforced  by  proceed- 
ings to  put  them  in  contempt,  or  by  execution. 

It  is  clear,  that  unless  the  fund  was  restored,  the 
rest  of  the  relief  prayed  for  would  be  useless.  The 
thing  claimed  by  the  answer  of  the  petitioners,  if  they 
were  allowed  to  make  one,  or  by  any  proceeding  they 
might  take,  would  be,  that  they  were  entitled  to  that 
part  of  the  fund  that  represented  the  individual  prop- 
erty of  the  bankrupt  in  the  partnership  assets.  Such 
a  claim  could  have  no  object  if  there  were  no  fund. 
Any  claim  they  might  make  that  the  plaintiffs  wrong- 
fully took  and  were  not  entitled  to  take  that  part  of 
the  fund,  inasmuch  as  the  assignee  was  its  true  owner, 
would,  if  the  position  was  valid  on  the  law  and  the 
facts,  entitle  the  assignee  to  a  judgment  for  damages. 
This,  however,  is  a  substantive  cause  of  action,  which 
must  be  asserted  in  an  action.  In  advance  of  a  judg- 
ment determining  such  a  cause  of  action  in  petitioner's 
favor,  there  can  be  no  adjudication  in  his  favor  that 
would  allow  setting  aside  the  judgment  which  the 
plaintiffs  have  obtained  in  this  action.  In  effect,  the 
assignee  asks  a  decision  in  his  favor  upon  the  merits, 
in  a  proceeding  where  the  plaintiffs  are  not,  by  law, 
called  upon  to  frame  an  issue  as  to  the  merits. 

The  order  should  be  affirmed,  with  costs,  and  the 
disbursements  to  be  taxed* 


Fbeedman,  J.,  concurred. 
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CECILIA   A.    MERCERON    v.    ANDERSON 
FOWLER,   Impleaded,   Etc. 

Beeavery  of  costs  against  party  beneficioRy  interested  in  claim. 

Where  the  owner  of  a  claim  assigns  the  same  to  a  third  party,  upon 
consideration  that  the  said  assignee  shall  begin  and  prosecute  an  ac- 
tion thereon,  at  his  own  expense,  and  when  tlie  said  claim  is  col- 
lected pay  to  the  assignor  one- half  of  the  amount  received  over  and 
above  all  costs,  said  assignor  is  beneficially  interested  in  the  recovery, 
under  2  H.  S,  610,  §  44,  and  is  liable  for  tiie  costs  of  the  action  so 
brought.  This,  though  he  did  not  retain  or  appoint  the  attorney, 
or  furnish  fundj  for  the  prosecution  of  said  action,  or  in  any  way 
interfere  therewith,  or  direct  the  progress  thereof.* 

Before  Sedgwick  and  Pbeedman,  JJ. 

Decided  November  22,  1880. 

Appeal  by  third  party  from  order  directing  the  pay- 
ment, by  him,  of  costs  recovered  by  defendant. 

The  facts  are  stated  in  the  opinion. 

Black  &  Ladd^  attorneys,  and  Wm.  W.  Ladd^  of 
counsel,  for  appellant,  urged : — I.  The  provision 
of  the  Revised  Statutes,  regulating  the  granting  of 
orders  such  as  the  one  appealed  from,  is  as  follows : 
"  Where  any  action  shall  be  brought  in  the  name  of 
another,  by  an  assignee  of  any  right  of  action,  or 
by  any  person  benettcially  interested  in  the  recovery 
in  such  action,  such  assignee  or  person  shall  be  lia- 
ble for  costs  in  the  same  cases  and  to  the  same 
extent  in  which  a  plaintiff  would  be  liable "  (3 
a.  S.  pt.  3,  c.  10,  tit.  1,  §  11,  p.  899,  6  ed.).  The 
plain  reading  of  these  lines  requires  two  things  to  con- 

*  In  Marvin  «.  Marvin  (78  JV.  T,  541)  it  was  held  that  such  an 
application  is  a  special  proceeding,  and  that,  under  the  statute,  costs 
are  allowable  therein;  but  see  section  8247,  Code  Civil  Procedure. 
When  such  an  appUnation  will  be  held  premature,  see  Slauson  v,  Wat- 
kins,  ante,  p.  172. 
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cur  in  each  case  before  a  person  can  be  thus  snmmarily 
charged  with  costs  :  1st.  He  must  have  brought  an  ac- 
tion in  the  name  of  another.  2d.  He  must  be  the 
assignee  of  the  cause  of  action,  or  be  beneficially  in- 
terested in  the  recovery.  No  other  construction  gives 
full  and  equal  effect  to  all  the  clauses  of  the  provision 
cited.  The  object  of  the  statute  was  not  to  render  as- 
signees of  causes  of  actions  or  persons  beneficially 
interested  in  an  assigned  cause  of  action  liable  for  costs 
in  every  event  where  suit  was  brought  in  the  name  of  a 
third  party.  The  sole  object  was  to  reach  cases  where, 
after  going  through  the  form  of  an  assignment,  a  party 
still  retained  to  himself  the  direction  of  the  suit. 

II.  The  language  of  the  decisions  is  uniform  ihat 
the  party  to  be  charged  must  not  only  be  beneficially 
interested  in  the  recovery,  but  must  be  shown  lo  have 
brought  the  suit.  He  must  appear  to  have  in  some 
way  controlled  or  directed  the  progress  of  the  litiga- 
tion, or  to  ha.ve  actively  intermeddled  with  it  (Whit 
ney  v.  Cooper,  1  mil,  629-633 ;  Bliss  z>.  Otis,  1  lJe?i. 
656;  Giles  v.  Halbert,  12  N.  T  32-^4;  Wheeler 
V.  Wright,  23  How.  Pr.  228  ;  Cutter  v.  Reilly,  31  Haw. 
Pr.  472 ;  Gallatin  v.  Smith,  48  How.  Pr.  477 ;  Ward 
V.  Roy,  69  JS\  T.  96). 

III.  "  In  an  application  of  this  nature  the  moving 
party  holds  the  affirmative,  and  is  bound  to  make  out 
a  satisfactory  case"  (Denio,  Ch.  J.,  in  Wolcoti  v. 
Holcomb,  31  If.  Y.  123 ;  Whitney  ^.  Cooper,  1  Hili^ 
629-635).  The  moving  affidavit  is  on  information  and 
belief.  The  opposing  i)apers  are  clear,  positive  and 
unequivocal.  There  is  no  conflict  of  testimony.  The 
evidence  is  clear  to  the  point  that  the  appellant  did 
not  procure  this  suit  to  be  brought  nor  intermeddle 
with  it.  No  facts  or  circumstances  are  shown  to  over- 
come appellant's  positive  denials. 

Martin  <fe  Smithy  attorneys,  and  Aaron  P.  WJiite- 
litad^  of  counsel,  lor  respondent. 
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By  the  Court. — Sedgwick,  Ch.  J. — To  justify  the 
order  appealed  from  it  was  necessary  to  show  that  the 
appellant  had  brought  the  action  in  the  name  of 
another,  and  that  he  was  beneficially  interested  in  the 
recovery  (2  2i.  fS.  619,  §  44).  There  was  no  doubt  that 
ne  was  benelicially  interested  in  the  recoverji,  within 
the  meaning  of  tiie  statute.     On  the  other  hand,  there 

'  was  no  doubt  that  he  had  not  interfered  with  the 

progress  of  the  action  after  it  was  begun.  He  had 
not  specifically  directed  any  proceeding,  nor  had 
been  consulted  at  any  stage ;  nor  had  he  furnished 
money    for    the    action.      The    plaintiff    had    prom- 

I  ised  to  begin  and  prosecute  at  her  own  expense.    He 

I  did  not  retain  or  appoint  the  attorney. 

i  The  statute,  however,  does  not  place  the  responsi- 

bility of  a  third  party  upon  these  incidents.    They  are 

j  important  as  evidence  as  to  his  relation  to  the  bringing 

of  the  action,  but  the  statute  makes  the  liability  com- 
plete, if  within  its  meaning  he  has  brought  the  action 
in  the  name  of  the  plaintiff  (Wheeler  v.  Wright,  14 
Abb,  Pr  353). 

it  is  manifest  that,  so  far  as  the  form  of  the  action 
is  concerned,  the  plaintiff  is  the  only  person  that  can 
be  said  to  bring  it.  The  acts  of  his  attorney  as  his 
agent  are  his  acts.  The  statute,  however,  considers 
that  some  one  may  bring  the  action,  while  he  is  not 
plaintiff.  An  instance  is ;  an  attorney  who,  beneficially 
interested  as  a  matter  of  fact,  brings  the  action,  is 
liable  for  costs  (Voorhees  v.  McCartney,  51  JV.  T.  387 ; 
Bliss  V.  Otis,  1  Den.  656).  Also,  a  third  party  who 
appoints  an  attorney  who,  as  matter  of  fact  brings  the 
action,  is  liable  (Giles  v,  Halbert,  12  N.  T.  32 ;  Whitney 
V.  Cooper,  1  Hill  629). 

It  is  clear  that  when  a  third  party  directly  causes 
another  to  bring  an  action,  leaving  such  other  to  ap- 
point his  own  attorney,  he  is  liable  for  costs,  if  he  also 
be  beneficially  interested  in  the  recovery. 
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Of  course  such  action  must  be  brought  by  the  third 
party  in  the  name  of  another,  that  is,  the  j)laintiflF 
must  not  act  for  himself  upon  a  substantive  right  of 
his  own  that  exists  independent  of  the  claim  of  interest 
of  the  third  party,  but  if  he  acts  for  the  benefit  of  the 
third  as  well  as  for  himself,  the  case  is  within  the 
statute.  Giles  v.  Halbert  {supra\  is  such  a  case.  In 
that  case  it  may  be,  that  so  far  as  the  bringing  of  the 
action  w^s  concerned,  it  was  held  that  the  third  party 
was  liable  because  he  had  retained  the  attorney,  yet  it 
was  also  held  that  it  was  brought  in  the  name  of 
another,  although  the  plaintiff  was  the  person  in  whose 
favor  the  cause  of  action  originally  accrued,  and  who 
still  had  a  right  in  it. 

In  this  case  the  third  party,  the  appellant,  assigned 
to  the  plaintiff  the  Avhole  cause  of  action."  If  that  had 
been  all  there  would  be  no  ground  for  saying  that  the 
appellant  had  brought  the  action,  nor  thj^t  he  had 
brought  it  in  the  plain tiflPs  name.  But  the  considera- 
tion of  that  assignment  was  a  contract  by  the  plaintiff 
that  she  would  begin  and  prosecute  the  action  at  her 
own  expense,  and  that  when  the  claim  was  collected  she 
would  pay  to  the  assignor  one-half  of  the  amount 
received  by  her,  over  and  above  all  costs. 

This  contract  was  more  than  a  request  to  bring  the 
action ;  it  was  a  demand  that  it  should  be  brought^  and 
when  the  plaintiff  begun  the  action  she  did  not  bring 
it  in  the  exercise  of  her  independent  right  as  owner  of 
the  claim,  but  under  the  demand  of  the  contract. 

I  am  therefore  of  the  opinion  that  the  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs. 


Fbeedman,  J.,  concorred. 
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JOHN  M.   JORDAN,  Respondent,   v.  HENRY  0. 

BOWEN,  Appellant. 

JSMdenee — exhibition  oficcunded  lirrib  in  action  for  penoncU  injuries. — 

Judge^a  charge — exertion  to. 

In  an  action  for  injuries  to  the  person,  caused  by  the  negligence  of 
defendant,  it  is  not  error  to  allow  the  plaintiff  to  exhibit  to  the  jury 
the  injured  limb;  e,  g.,  an  arm  which  has  been  crushed  by  ma- 
chinery. 

Where  such  an  action  has  been  brought  by  a  minor  who  becomes  of 
age  before  the  trial,  a  general  exception  to  the  proposition  in  the 
judge^s  charge,  that  the  plaintiff,  if  entitled  to  recover,  is  entitled 
to  compensation  for  the  time  during  which  he  had  been  unable  to 
labor,  presents  no  ground  for  reversaL 

Before  Curtis,  Ch.  J.,  Sedowiok  and  Fbeedman,  J  J. 

Decided,  November  22,  1880. 

Appeal  by  the  defendant  from  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  for  $3,000,  and  from 
an  order  denjringa  motion  for  a  new  trial  on  the  judge's 
minutes. 

The  action  v^as  brought  to  recover  for  personal  in- 
juries suffered  by  the  plaintiff  while  in  defendant's 
employment,  from  the  machinery  of  a  printing  press 
while  in  motion. 

Among  many  exceptions  taken  upon  the  trial  by 
the  defendant  was  one  to  the  ruling  of  the  judge  per- 
mitting the  plaintiff  to  exhibit  to  the  jury  his  right 
arm,  which  was  greatly  mutilated  and  injured  ;  there 
i¥as  also  an  exception  to  the  judge's  charge  in  regard 
to  damages,  which  is  fully  stated  in  the  opinion. 

Nash  <fe  Holt^  attorneys,  and  Oeorge  C.  Hbltj  of 
counsel,  for  appellant,  among  other  things,  urged : — I. 
The  court  erred  in  the  charge  as  to  damages. 
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The  court  charged  that  if  the  plaintiff  should  re- 
cover, he  would  be  entitled  to  compensation,  among 
other  things,  "for  the  time  he  has  been  deprived  of  the 
ability  to  labor."  To  this  defendant's  counsel  duly 
excepted.  It  appeared  in  the  case  that  the  plaintiflF,  at 
the  time  of  the  accident,  was  sixteen  years  of  age; 
that  the  plaintiff  s  father  is  still  living,  and  has  brought 
an  action,  which  is  still  pending,  against  defendant,  for 
the  loss  of  his  son's  wages  because  of  this  accident. 
The  father  of  a  minor  son  is  prima  facie  entitled  to 
his  earnings  during  minority.  The  father  may  relin- 
quish this  right,  but  such  relinquishment  must  be 
proved  (Shute  v.  Dorr,  5  Wend.  204;  1  Pars,  CotU, 
309).  In  this  case,  not  only  was  there  no  proof  of  such 
waiver,  but  it  actually  appears  that  the  father  is  suing 
to  recover  for  the  loss  of  these  wages.  To  permit  their 
recovery  in  this  action,  therefore,  was  error.  The  re- 
covery in  this  action  will  be  no  bar  to  the  pending  suit 
by  the  father. 

II.  The  court  erred  in  permitting  the  plaintiff  to 
show  his  arm  to  the  jury.  As  this  exhibit  is  not  be- 
fore the  court  on  this  appeal,  the  appellant  has  a  right 
to  ask  the  court,  in  passing  on  this  point,  to  assume 
that  the  appearance  of  the  plaintiff's  mutilated  arm 
was  extraordinarily  revolting,  and  calculated  to  cause 
extreme  commiseration  for  plaintiff  to  be  felt  by  the 
jury. 

The  exhibition  of  this  mutilated  arm  was  not  only 
calculated  to  unduly  excite  the  pity  of  the  jury,  and 
was  a  kind  of  evidence  from  which  the  jury  might 
draw  entirely  erroneous  conclusions,  but  it  was  a  kind 
of  testimony  differing  from  ordinary  exhibits,  in  that 
it  was  optional  with  plaintiff  whether  to  have  it  intro- 
duced or  not.  The  defendant  could  not  have  obliged 
the  plaintiff,  on  the  stand,  against  hi^  will,  to  make 
such  an  exhibition  of  his  person  as  was  made  before 
the  jury.    The  court  can,  undoubtedly,  in  a  proper 
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case,  involving  a  question  of  personal  injury,  compel  a 
party  to  submit  out  of  court  to  a  surgical  examination 
as  a  basis  for  surgical  testimony  on  the  trial ;  but 
surely  no  witness  could  be  compelled  in  open  court  un- 
willingly to  exhibit  any  part  of  his  or  her  person  not 
customarily  exposed.  If  so,  where  will  the  right  stop  ? 
No  testimony  should  be  admissible  which  is  not  admis- 
sible on  the  demand  of  either  party.  To  permit  a 
party  to  introduce  evidence,  if  it  helps  him,  which,  at 
the  same  time,  he  can  keep  out  if  it  hurts  him,  is  clear 
injustice. 

David  E.  Ovyynne^  attorney,  and  Richard  0'  Oor- 
man^  of  counsel,  for  respondent,  among  other  things, 
urged : — I.  The  plaintiff  had  a  right  to  claim  for  loss  of 
time  before  and  after  the  trial,  he  was  of  age  before  the 
trial ;  the  defendant's  counsel  did  not  discriminate  in 
his  objection  to  this. 

II.  The  court  exercised  its  discretion  properly  in 
refusing  and  allowing  introduction  of  evidence.  The 
jury  were  not  misled.  The  defendant's  counsel  im- 
properly objected  to  the  plaintiff  showing  to  the  jury 
the  condition  of  his  arm.  In  an  action  to  recover  dam- 
ages for  an  injury  to  the  limb,  the  injured  limb  may  be 
exhibited  on  trial,  to  be  inspected  by  the  court  and  jury 
( Wftarton  Ev.  §  346 ;  Mulhado  v.  Railroad  Co.,  39  N.  T. 
370 ;  State -».  Gamett,  71 N.  0.  85 ;  Wiener  v.  State,  66 
Mo.  13 ;  Walsh  v.  Sayre,  52  Haw.  Pr.  334). 

By  the  Court. — Preedman,  J. — Upon  the  question 
of  defendant's  negligence,  as  well  as  upon  the  question 
of  plaintiff's  alleged  contributory  negligence,  the  evi- 
dence was  sufficient  to  carry  the  case  to  the  jury,  and 
hence  defendant' s  motions  for  a  dismissal  of  the  com- 
plaint and  for  the  direction  of  a  verdict  were  properly 
denied.  Nor  can  I  discover  any  valid  objection  to  the 
charge  under  which  the  whole  case  was  submitted  to 
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the  jury,  or  any  merit  in  any  of  the  exceptions  taken 
by  the  defendant  to  the  refusals  to  charge  otherwise. 

Upon  the  question  of  damages,  the  defendant  might 
have  asked  to  have  the  jury  instructed  that  the  father 
of  the  plain  Jff  was  entitled  to  the  earnings  of  the  plaint- 
iff during  his  minority,  and  that,  consequently,  they 
had  no  right  to  include  in  their  estimation  any  damage 
sustained  by  the -plaintiff  in  this  respect  during  his 
minority.  If  such  a  request  had  been  duly  made  and 
refused,  an  exception  taken  to  such  refusal  might  be 
pressed  as  a  ground  for  a  new  trial.  But,  as  no  such 
request  was  made,  nor  the  attention  of  the  trial  judge 
called  to  the  point,  and  as  the  plaintiff  had  become  of 
age  before  the  trial,  a  mere  genei-al  exception  to  the 
proposition  charged,  that  the  plaintiff,  if  entitled  to 
recover,  was  entitled  to  compensation,  among  other 
things,  for  the  time  he  had  been  deprived  of  the  ability 
to  labor,  presents  no  ground  for  reversal. 

The  exceptions  to  the  admission  of  testimony  and 
the  denial  of  the  motion  for  a  new  trial  appear  to  be 
equally  untenable. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 


Sedgwick,  Ch.  J.,  concurred. 


SAMUEL  LEWIS,  Respondent,  v.  JAMES  P.  FAR- 
RELL,  Appellant. 

Security  for  caat$ — token  ordered— laches  in  demanding. — Superior  wurt 

—jurisdiction  of. 

Under  the  proWsions  of  the  Code  of  Civil  Procedure,  a  defendant  in 
an  action  brought  in  ttiis  court  cannot  demand  security  for  costs 
upon  the  ground  that  tlie  plaintiff  is  a  non-resident,  when  the  plaint- 
iff resides  within  this  State. 
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Where  the  defendant  neglects  for  nearly  a  year  to  make  his  motion  for 
security,  knowing  that  the  plaintiff  resides  without  the  city  and 
county  of  New  York,  the  action  in  the  meantime  having  come  to 
issue  and  been  for  many  months  upon  the  calendar,  his  delay  consti- 
tutes such  Inches  as  will  justify  the  court,  so  far  as  the  motion  is 
addressed  to  its  discretion,  in  denying  it  upon  that  ground  alone. 

The  statutes  relating  to  the  jurisdiction  of  this  court,  reviewed  and 
considered. 

Before  Sedgwick,.  Ch.  J.,  and  Russell,  J. 

Decided  November  22,  1880. 

Appeal  from  an  order  denying  the  defendant's  mo- 
tion that  the  plaintiff  be  required  to  give  security  for 
costs. 

This  action  was  brought  to  recover  the  sum  of 
$6,000,  which  the  plaintiff  claims  to  have  deposited 
with  the  defendant  in  1874.  The  answer  admits  the 
receipt  of  the  money,  but  alleges  that  it  was  to  be 
applied  to  certain  purchases  for  the  plaintiff's  benefit ; 
that  it  was  so  applied,  and  that  not  only  was  the 
amount  deposited  by  the  plaintiff  exhausted  in  such 
purchases,  but  that  the  defendant  advanced  moneys 
on  the  plaintiff's  account,  for  which  he  counter-claims. 
The  complaint  was  served  August  8,  the  answer  Septem- 
ber 8,  and  the  reply  December  24, 1878.  The  case  was 
noticed  for  trial  in  February,  1880,  and  was  on  the  cal- 
endar, at  the  time  of  this  appeal,  but  had  not  been 
reached.  The  order  to  show  cause  in  this  matter  was 
granted  July  14,  returnable  August  5,  1880 ;  the  order 
denying  the  defendant's  motion,  now  appealed  from, 
was  entered  September  7,  1880.  It  was  alleged  in  the 
plaintifTs  affidavits,  used  upon  this  motion,  that  the 
plaintiff  and  defendant  were  formerly  on  terms  of  inti- 
macy, and  that  the  defendant  well  knew  at  the  time  this 
Biiit  was  brought  that  the  plaintiff  lived  in  Brooklyn. 

2>.  &  T.  McMahon^  attorneys,  and  Denis  McMahoUj 
of  counsel,  for  appellant. 
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B,  Lewinson,  attorney,  and  Lewis  Sander Sj  of 
counsel,  for  respondent. 

By  the  Court. — Horace  Russell,  J. —  On  the 
argument  of  this  appeal,  the  defendant's  counsel  in- 
sisted that,  under  the  Code,  as  recently  amended,  his 
client  was  entitled,  as  a  matter  of  absolute  right,  to 
have  his  motion  in  this  matter  granted.  The  plain tiflPs 
counsel,  on  the  other  hand,  insisted : 

First,  That  this  was  not  a  case  contemplated  by 
the  Code,  in  its  provisions  relating  to  security  for  costs. 

Second.  That  if  it  was,  the  matter  was  still  within 
the  discretion  of  the  coiirt ;  and. 

Third,  That  the  defendant  was  guilty  of  such 
laches  in  making  his  motion  that  it  was  properly  denied 
on  that  ground. 

1.  The  provision  of  the  Revised  Statutes  (2  R.  8. 
620,  §  1),  which  formerly  controlled  this  subject,  was : 
"  When  a  suit  shall  be  commenced  in  any  court  for  a 
plaintiff  not  residing  within  the  jurisdiction  of  such 
court,  or  for  several  plaintiffs  who  are  all  non-residents, 
the  defendants  may  require  the  plaintiffs  to  give 
security  for  costs.'-  The  act  organizing  the  superior 
court  {Laws  of  1828,  p.  141,  c.  137)  made  it  a  local 
court,  and  prohibited  the  sending  of  its  process  into 
any  other  county,  except  process  of  subpoena  and  at- 
tachment for  disobedience  thereof.  The  acts  of  1840, 
1844  and  1847  extended  the  power  of  the  court  to  the 
extent  of  authorizing  transcripts  of  its  judgments  to 
be  filed  in  other  counties,'<and  the  issuing  of  executions 
into  such  counties  upon  such  judgments ;  but  it  was 
uniformly  held  that  these  provisions  could  not  be 
regarded  as  extending. the  jurisdiction  of  the  court  by 
implication  (Hicks  t.  Payson,  7  Abh,  Pr.  326,  opinion 
by  BoswoRTH,  J.;  Gardner  v.  Kelly,  2  Sandf,  632; 
Blossom  V,  Adams,  7  N.  T.  Leg.  Obs.  314 ;  Frees  «. 
Ford,  QN.T.  176)., 


LEWIS  V.  FARRELL.  361 

Opinion  of  the  Court,  by  Russbll,  J. 

And  so  it  was  uniformly  held  that  a  plaintiff  not 
residing  within  the  city  of  New  York,  who  brought  an 
action  in  this  court,  must  file  security  for  costs  (Bolton 
V.  Taylor,  3  Robt  647).  While  I  do  not  agree  with 
these  decisions,  I  feel  bound  to  follow  them. 

Unless  the  new  Code  has  changed  the  law,  these 
decisions  may  be  regarded  as  applicable  to  this  iEippeal. 
The  provision  of  the  Code  (§  3,268)  relating  to  this 
subject,  went  into  effect  on  the  first  day  of  September 
last.  Inasmuch  as  it  was  the  law  on  this  subject  at  the 
time  the  decision  of  this  motion  was  made,  though  not 
at  the  time  it  was  argued,  it  was  assumed  by  both  sides 
on  the  argument  of  the  appeal,  that  the  Code  must  be 
regarded  as  controlling,  even  if  in  conflict  with  the  pre- 
vious statutes  and  decisions.  The  provision  of  the  Code 
is:  **Sec.  3,268.  The  defendant  in  an  action  brought 
in  a  court  of  record  may  require  security  for  costs  to 
be  given,  as  prescribed  in  this  title,  where  the  plaintiff 
was,  when  the  action  was  commenced,  either — 1.  A  per- 
son residing  without  the  State ;  or,  if  the  action  ia 
brought  in  a  county  court,  or  in  the  marine  court  of  the 
city  of  New  York,  the  city  court  of  Yonkers,  or  the 
justices'  court  of  the  city  of  Albany,  residing  without 
the  city  or  county,  as  the  case  may  be,  wherein  the 
court  is  located." 

The  Code,  as  amended  in  1876  (§  263),  enlarged 
somewhat  the  jurisdiction  of  the  superior  court,  aa 
will  be  readily  seen  by  comparing  that  section  with  sec- 
tion 33  of  the  old  Code.  Sections  263  and  3,268  would 
seem  to  indicate  that  the  legislature  meant  so  to  en- 
large its  jurisdiction  and  powers  as  that  the  judgment 
of  the  superior  court  should  be  as  effectual  in  any 
county  of  the  State  as  the  judgment  of  the  supreme 
court,  and  to  take  this  court,  at  least  in  certain  respects, 
out  of  the  category  of  local  courts  ;  inasmuch  as  they 
expressly  provide  that  security  for  costs  may  be  de- 
manded from  a  plaintiff  not  residing  in  the  county,  who- 
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brings  his  action  in  certain  local  courts  enumerated  in 
subdivision  1  of  section  3,268 — courts  with  which,  in 
this  respect,  the  superior  court  was  formerly  classified 
— therebj^  indicating  the  intention  of  the  legislature,  by 
not  including  the  superior  court  in  the  provision,  that 
hereafter  any  citizen  of  this  State,  no  matter  in  what 
county  he  resides,  might  bring  his  action  in  the  superior 
court  of  this  city  (provided  this  court  has  jurisdiction 
of  the  action  ;  section  263),  without  filing  security  for 
costs.  This  seems  the  necessary  construction  of  section 
3268,  unless  such  construction  ought  to  be  altered  on 
account  of  the  other  sections  of  the  Code  which  will 
now  be  considered. 

The  counsel  for  the  appellant  claimed  that  section 
3,343  (subd.  1)  and  section  3,347  (subd.  4,  13),  taken  in 
connection  with  section  3,268,  clearly  indicated  the  legis- 
lative intent  that  a  defendant  in  a  case  like  that  at 
bar  should  have  security  for  costs. 

'^  Sec.  3,343.  Miscellaneous  general  distinctions  and 
rules  of  construction. — In  construing  this  act,  the  fol- 
lowing rules  must  be  observed,  except  where  a  contrary 
intent  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof : 

''1,  The  superior  city  courts  are,  collectively,  the 
court  of  common  pleas  for  the  city  and  county  of  New 
York,  the  superior  court  of  the  city  of  New  York,  the 
superior  court  of  Buffalo  and  the  city  court  of  Brook- 
lyn." 

"  Section  3,347  (under  title  2,  provisions  regulating 
the  effect  and  application  of  this  act).  The  applica- 
tion of  certain  portions  thereof  regulated  and  qnaUfied. 

"The  applic/ation  and  effect  of  certain  portions  of 
this  act  are  declared  and  regulated  as  follows  :  Except 
that  where  a  particular  provision  included  within  a 
chapter,  or  a  portion  of  a  chapter,  specified  in  a  sab- 
division  of  this  section,  expressly  designates  the  courts, 
persons  or  proceedings  affected  thereby,  that  provision 
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is  deemed  excluded  from  the  application  and  effect  pre- 
scribed in  the  subdivision 

"4.  The  remainder  of  chapter  5  and  the  whole  of 
€hapt«r  6  apply  only  to  an  action  commenced  on  or 
after  the  first  day  of  September,  1877,  in  the  supreme 
court,  a  superior  city  court,  the  marine  court  of  the 
city  of  New  York,  or  a  county  court 

*'13.  In  chapter  21,  titles  1,  2  and  3  apply  only  to  an 
action  in  one  of  the  courts  specified  in  subd.  4  of  this 
section." 

"The  remainder  of  chapter  6  and  the  whole  of 
chapter  6,"  referred  to  in  subdivision  4  of  section  3,347, 
relate  to  infant  parties,  and  to  pleadings  in  courts  of 
record.  So  that  subd.  4  only  means  to  say  that  the  pro- 
Tisions  of  a  portion  of  chapter  5  and  the  whole  of  chap- 
ter 6,  relating  to  infant  parties  and  to  pleadings,  shall 
apply  to  actions  commenced  in  a  superior  court  after 
the  first  day  of  September,  1877. 

Subdivision  13 of  /section  3,347  is,  that  "in  chaj^ter 
21,  titles  1,  2  and  3  apply  only  to  an  action  in  one  of 
the  courts  specified  in  subd.  4  of  this  section."  Chapter 
21,  titles  1,  2  and  3  relate  to  costs,  security  for  costs 
and  fees.  That  is  to  say,  subdivision  13  means  that 
the  provisions  of  titles  1,  2  and  3,  relating  to  fees,  costs, 
and  security  therefor,  apply  only  to  actions  in  the 
supreme  court,  a  superior  city  court,  the  marine  court  of 
the  city  of  New  York,  or  a  county  court. 

I  have  quoted  these  statutes  because  the  bare  in- 
spection of  them  indicates  that  the  claim  of  counsel,  in 
regard  to  their  effect,  to  say  the  least,  does  not  seem  to 
be  sustained.  And  when  they  are  taken  in  connection 
with  the  first  part  of  section  3,347  and  section  3,343, 
quoted  above,  and  in  connection  with  section  3,268, 
which  does  expressly  provide  in  what  local  courts 
security  for  costs  may  be  demanded  by  a  defendant 
from  a  plaintiff  residing  without  the  county,  it  seems 
to  be  reasonably  clear  that  there  is  nothing  in  the  Code 
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to  conflict  with  the  ordinary  and  obvious  construction 
of  section  3,268,  and  that  does  not  require  a  plaintiff 
to  give  security  for  costs  under  circumstances  like  the 
present.     It  may  safely  be  granted  that  the  provisions 
of  titles  1,  2  and  3  of  chapter  21,  relating  to  costs,  fees, 
and  security  for  costs,  apply  to  the  supreme  court  or  a 
superior  city  court  (subd.  4,  §  3,347),  without  its  follow- 
ing, when  it  comes  to  the  application,  that  section  3,268, 
under  title  3  of  chapter  21,  should  not  be  construed  and 
applied  according  to  its  obvious  meaning.    To  give  the. 
construction  claimed  would  be  to  require  security  in 
the  supreme  court  as  well  as  in  a  superior  city  court. 
If  there  be  a  conflict  between  the  obvious  construction 
of  section  3,268  and  an  inference  which  might  be  drawn 
from  the  subsequent  sections  of  the  Code  above  quoted, 
I  should  still  be  of  opinion  that  the  former  ought  to 
control  on  well  settled  rules  in  the  construction  of 
statutes.     A  clearly  expressed  intent  must  always  gov- 
ern, rather  than  an  inference  or  implication. 

2.  The  defendant  having  neglected  for  nearly  a  year 
to  make  this  motion,  though  he  knew  that  the  plaintiff 
resided  in  Brooklyn — the  action  having  in  the  mean- 
time come  to  issue  and  been  for  many  months  upon  the 
calendar  for  trial — I  think  his  delay  constituted  such 
laches  as  to  justify  the  court  below,  so  far  as  the 
motion  addressed  itself  to  its  discretion,  in  denying  it 
(2  Wait  Pr.  570,  572;  Florence  t?.  Bulkley,  1  Duer, 
705 ;  Swan  v,  Matthews,  3  Dicery  613 ;  Eobinson  v.  Sin- 
clair, 1  Denio,  628 ;  Pearn  v.  Goelpke,  13  Abb.  Pr.  473), 

The  order  appealed  from  should  be  affirmed,  widi 
$10  costs,  and  disbursements. 


Sedgwick,  Ch,  J.,  concurred. 
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WILLIAM  H.  GARNER,   Appellant,   v.  DARIUS 
R.  MANGAM,  et  al.  Respondents. 

Order  far  hearing  of  exceptions  at  general  term — token  may  he  made, — 
Motion  to  vacate  order — irregvlarity  must  be  specified. 

It  18  not  irregularity  for  the  trial  judge  at  the  same  time  that  he 
.  denies  defendant's  motion  for  a  new  trial  on  the  minutes,  to  order 

the  exceptions  to  be  heard  in  the  first  instance  at  general  term,  there 

being  but  one  motion,  viz. :  for  a  new  trial. 
It  seems,  that  a  motion  that  the  exceptions  be  heard  in  the  first  instance 

at  general  term,  may  be  made  after  the  denial  of  a  prior  motion  for 

a  new  trial  on  the  minutes  upon  exceptions. 
Upon  a  motion  to  set  aside  an  order  for  irregularity,  the  order  to  show 

cause  must,  under  rule  37,  specify  the  irregularity,  even  if  it  appear 

in  the  affidavit. 

Before  Spbir  and  Russell,  JJ. 

Decided  Notember  22,  1880. 

Appeal  from  an  order  made  by  Judge  Sedgwick, 
•denying  a  motion  to  vacate  and  set  aside  an  order  made 
by  the  late  Chief  Judge  Curtis,  directing  that  excep- 
tions be  heard  in  the  first  instance  at  the  general  term, 
tind  judgment  on  the  verdict  meantime  stayed. 

The  action  was  tried  before  the  late  chief  judge  and 
a  jury  in  February,  1880.  The  verdict  was  for  the 
plaintiff.  Thereupon  a  motion  was  made  on  behalf  of 
the  defendants,  to  set  aside  the  verdict,  and  for  a  new 
trial  upon  the  minutes.  The  hearing  of  this  motion 
was  set  down  for  a  later  day.  On  the  argument  of  the 
motion  it  would  seem  that  the  chief  judge  expressed 
his  unwillingness  to  grant  a  new  trial  upon  the  minutes, 
but  concluded  that  there  was  enough  doubt  in  the  case 
to  justify  an  order  that  the  exceptions  be  heard  in  the 
first  instance  at  the  general  term.  Although  two  orders 
were  entered — one  denying  the  motion  for  the  new  trial 
upon  the  minutes,  and  another  directing  the  exceptions 
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to  be  heard  in  the  first  instance  at  the  general  term — 
they  were  both  the  result  of  one  motion,  heard  at  one 
tinxe ;  both  bear  tlie  same  date  and  were  entered  at  the 
sam^  time.  The  point  presented  by  the  appellant  is, 
that  when  the  judge  had  decided  and  denied  the  motion 
to  grant  a  new  trial  upon  the  minutes,  his  powers, 
under  sections  999  and  1,000  of  the  Code,  were  ex- 
hausted, and  he  had  no  authority  of  law  then  to  make 
the  order  which  is  the  subject  of  this  appeal. 

James  S.  Oreves^  attorney,  and  Alexander  Thain^ 
of  counsel,  for  appellant,  among  other  things,  urged : 
— I.  In  actions  tried  before  the  court  and  a  jury  there 
are  but  three  ways  of  moving  for  a  new  trial :  1.  Before 
the  trial  judge,  upon  his  minutes  ;  or,  2.  At  special 
term,  uj)on  a  case,  or  case  and  exceptions  ;  or,  3.  At 
general  term,  upon  exceptions,  or  case  and  exceptions ; 
and  these  motions,  so  far  as  the  exceptions  taken  at 
the  trial  are  concerned,  are  precisely  the'  same,  the 
choice  being  only  of  the  forum  in  which  the  motion 
shall  be  made  (Cbefo  C/o.  Pro.  §§999,  1,000;  3  Wait 
Pr.  420,  421,  423,  434 ;  Morange  t).  Morris,  12  Abb.  Pr. 
164,  where  the  practice  in  such  cases  is  stated  at  length). 

II.  In  the  nature  and  design  of  these  three  remedies 
it  clearly  appears  that  they  are  alternative,  not  cumu- 
lative {Graham  Pr.  638 ;  Laws  1833,  c.  271,  §4). 

The  first  remedy  was  not  known  to  the  common  law 
(3  Wait  Pr.  421 ;  WUcox  v.  Hoch,  62  Barb.  609).  It 
was  created  by  statute,  and  by  no  correct  construction 
of  the  statute  had  the  learned  justice  the  power,  after 
he  had  heard  and  denied  the  motion  for  a  new  trial 
upon  the  exceptions,  and  entered  an  order  thereon,- to 
then  direct  the  same  exceptions  to  be  heard,  in  the 
first  instance,  at  the  general  term.  As  to  the  meaning 
of  the  phrase,  "in  the  first  instance,"  see  Watson  t^. 
Scriven  {7  How.  Pr.9);  Taylor  v.  Harlow  (11  Bow.  Pr. 
288);  Morange  v.  Morris  (12  Abb.  Pr.  167);  Orah.  Pr. 
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637,  638 ;  Laws  1833,  c.  271,  §  4.  Clearly,  from  the 
above  authorities,  the  exceptions  taken  at  the  trial 
cannot  be  heard  and  determined  in  the  first  instance 
before  the  trial  judge,  and  also,  in  the  first  instance, 
at  general  term.  This  has  been  distinctly  held  by  the 
supreme  court,  general  term,  third  department,  Board- 
31  AN  and  BocKES,  J  J.  We  quote  from  the  MSS.  opin- 
ion of  BoARDMAN,  J.  I — ''A  motiou  was  made  by  defend- 
ant for  a  new  trial  upon  the  minutes,  and  denied.  At 
the  same  time  an  order  was  made  that  the  exceptions 
should  be  first  heard  at  general  term.  This  i)ractice  is 
irregular,  and  the  latter  order  is  a  nullity"  (Byrnes  v. 
Delaware  &  Hudson  Canal  Co.,  7  N.  Y.  Week.  Dig,  549). 

Huntley  &  Bowen^  attorneys,  2iXiA  Richard  H.  Hurd- 
ley^  of  counsel,  for  respondents  Mangam  and  Pratt. 

Ernest  T.  Fellows^  for  respondent  Chandler. 

By  hie  Court. — Horace  Russell,  J. — The  sec- 
tions of  the  Code  which  control  this  matter  are  as  fol- 
lows: 

"Sec.  999.  The  judge  presiding  at  a  trial  by  jury 
may,  in  his  discretion,  entertain  a  motion  made  upon 
his  minutes  at  the  same  term  to  set  aside  the  verdict 
and  grant  a  new  trial  upon  exceptions,  or  because 
the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence  or  contrary  to  law." 

"Sec.  1,000.  Upon  the  application  of  a  party  who 
has  taken  one  or  more  exceptions,  the  judge  presiding 
at  a  trial  by  jury  may,  in  his  discretion,  at  any  time 
during  the  same  term,  direct  an  order  to  be  entered 
that  the  exceptions  so  taken  be  heard  in  rthe  first 
instance  at  the  general  term,  and  that  judgment  upon 
the  verdict  be  suspended  in  the  meantime.  At  any 
time  before  the  hearing  of  the  exceptions,  the  order 
may  be  revoked  or  modified  upon  notice,  in  court  or 
out  of  court,  by  the  judge  who  made  it ;  or  it  may  be 
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set  aside  for  irregularity  by  the  court  at  any  term 
thereof." 

1.  It  is  claimed  that  the  granting  of  the  order  that 
the  exceptions  be  heard  in  the  first  instance  at  the  gen- 
eral term,  after  denying  the  motion  for  a  new  trial  on 
the  minutes,  was  an  irregularity.  If  it  be  granted  that 
the  power  to  grant  a  new  trial  upon  the  minutes  and 
the  power  to  direct  exceptions  to  be  heard  in  the  first 
instance  at  the  general  term  are  not  cumulative,  but 
alternative,  which  is  the  theory  of  the  appellant,  still 
there  was  no  such  irregularity  in  regard  to  this  motion 
as  would  justify  the  reversal  of  the  order  made  below. 
It  is  a  very  common  thing,  on  motions  and  on  trials, 
for  the  court  to  refuse  the  relief  sought  and  to  grant 
other  relief.  And  to  hold  that  the  action  of  the 
trial  judge,  in  this  case,  was  irregular,  would  be  to 
decide  that  the  action  of  judges  in  all  such  cases  was 
iiTegular.  In  many  such  cases,  the  party  moving  was 
entitled  to  only  one  remedy,  and  that,  perhaps,  not 
the  remedy  for  which  Tie  moved,  or  the  judge  had 
a  discretion  which  of  two  remedies  to  grant.  A 
motion  for  one  remedy  did  not  necessarily  preclude  the 
judge,  in  refusing  that,  from  granting  the  other.  Here 
the  chief  judge,  upon  hearing  a  motion  for  a  new  trial 
upon  his  minutes,  simply  said :  "  No,  I  will  not  grant 
that  motion,  I  will  order  your  exceptions  to  be  heard 
in  the  first  instance  at  general  term."  The  course  pur- 
sued in  this  case  by  Chief  Judge  Curtis  was  exactly 
the  same  as  that  of  the  trial  judge  in  Ross  v.  Harden 
<42  Super,  Ct.  438). 

A  technical  argument  is  made  about  the  words  "in 
the  first  instance,"  in  which  it  is  urged  that  the  judge, 
having  heard  the  motion  upon  his  minutes,  it  was  a 
solecism  amounting  to  an  irregularity  to  afterward  order 
the  exceptions  to  be  heard  "in  the  first  instance"  at 
the  general  term.  This  argument  is  based  on  the 
assumption  that    the  words  "in  the  first  instance" 
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necess«arily  have  no  other  meaning  than  ^'for  the  first 
time,"  whereas,  considering  the  context  and  the  effect 
of  an  order  granted  under  section  1,000,  they  might 
well  be  construed  as  if  the  words  were  "before  entry 
of  judgment."  Speaking  technically,  the  exceptions 
are  first  heard  when  first  made — when  the  objection 
is  argued— during  the  progress  of  a  trial.  While, 
practically,  a  motion  for  a  new  trial  upon  the  minutes 
and  a  motion  that  a  judge  direct  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term  may 
be  on  the  same  grounds,  technically  they  are  not 
—at  least,  they  are  not  necessarily.  A  motion  for  a 
new  trial  upon  the  minutes  maybe  upon  exceptions,  or 
because  the  verdict  is  for  excessive  or  insuflSicient  dam- 
ages, or  contrary  to  the  evidence,  or  contrary  to  the  law 
(§999,  Code).  Whereas,  upon  exceptions  directed  to 
be  heard  in  the  first  instance  at  general  t^rm,  nothing 
else  can  be  considered  but  those  exceptions.  On  such 
an  argument  an  appellant  would  not  be  permitted  to 
present  anything  to  the  general  term  except  what  was 
distinctly  raised  by  exception.  He  could  not  raise  the 
question  that  the  verdict  was  excessive  or  insuflScient, 
or  against  the  evidence.  So,  as  it  does  not  appear  by 
the  separate  order  printed  in  the  appeal  papers  that 
the  motion  for  a  new  trial  upon  the  minutes  was  made 
only  with  reference  to  the  exceptions  taken  during  the 
trial,  non  constat^  but  that  it  was  made  on  the  ground, 
that  the  verdict  was  against  the  evidence,  or  was  ex- 
cessive, or  that  it  was  contrary  to  the  charge  of  the 
judge,  and  the  denial  of  a  motion  made  upon  the  judge's 
minutes  upon  such  ground  certainly  would  not  bar  the 
right  and  power  to  direct  exceptions  to  be  heard  in  the 
first  instance  at  the  general  term.  As  this  objection 
is  purely  technical,  it  must  stand  or  fall  by  technics 
constructions.  The  only  restriction  upon  the  power 
of  the  trial  judge  to  entertain  a  motion  for  a  new  trial 
upon  his  minutes,  is  that  the  motion  shall  be  made 
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during  the  term  of  the  trial,  and  the  only  restriction 
made  by  section  1,000  upon  the  power  of  the  judge  to 
direct  exceptions  to  be  heard  in  the  first  instance  at  the 
general  term,  either  of  his  own  motion  or  on  the  appli- 
cation of  a  party,  is  that  such  order  shall  be  made  at 
the  term  during  which  the  case  was  tried.  There  is 
nothing  in  the  language  of  the  Code  which  would  pre- 
vent these  motions  being  made  separately  and  success- 
ively (though  they  were  not  in  this  case),  and  there  was 
'  no  irregularity  in  the  trial  judge's  ordering  the  defend- 
ant's Exceptions  to  be  heard  in  the  first  instance  at  the 
general  term,  at  the  same  time  that  he  denied  a  motion 
for  a  new  trial  upon  the  minutes. 

2.  There  is  another  ground  on  which  the  order 
denying  the  appellant's  motion  should  be  sustained. 
The  motion  to  set  aside  was  for  an  irregularity.  The 
order  to  show  cause,  on  which  the  motion  was  heard,  did 
not  specify  the  irregularity  complained  of,  as  required 
by  rule  87.  It  was  not  sufficient  that  the  grounds  of 
irregularity  were  specified  in  the  affidavit  (Montrait  v. 
Hutchins,  49  Eow.Pr.j  105). 

The  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements. 

Speib,  J.,  concurred. 


ANDREW  KNAUER,  et  al.,  Respondents,  v. 
THE  GLOBE  MUTUAL  LIFE  INSURANCE 
CO.,  Appellant. 

^Receiver  of  corporation  pendente  lite — effect  of  appointment  of-^D^endt 
—power  of  general  term  to  direct  entry  of  order  opening. 

It  is  not  necessaxy  that  the  receiver  pendente  lite^  of  a  corporation 
should  be  substituted  aa  defendant  In  an  independent  action  brought 
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against  the  corporation  prior  to  his  appointment,  in  order  to  enable 

the  plaintiff  therein  to  proceed  to  judgment. 
Upon  an  appeal  from  an  order  denying  a  motion  to  open  a  default, 

the  general  term  may,  on  reversal,  direct  the  entry  of  such  order 

opening  the  default  as  the  special  term  should  have  granted. 
In  this  case,  the  court  held  that  the  default  should  be  opened  as 

matter  of  favor,  the  receiver  having  been  guilty  of  no  laches. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  Nimmber  23,  1880. 

Appeal  from  an  order  denying  a  motion  to  open  a 
defaalt. 

The  action  was  begun  in  September,  1878,  its  object 
being  to  set  aside  an  insurance  policy  for  frand,  and  to 
recover  moneys  paid  on  account  thereof.    The  answer 
denied  any  fraud,  and  alleged  that  the  plaintiffs  acted 
with  full  knowledge  of  all  the  facts  and  circumstances 
in  reference  to  the  matters  complained  of.  Issue  having 
been  joined,  the  case  was  on  the  calendar  of  this  court 
at  the  May  term  in  1879,  and  went  over  at  the  request 
of  plaintiffs'  counsel.    On  the  first  day  of  June,  the 
attorney-general,  with  the  leave  of  the  supreme  court, 
began  a  suit  to  have  the  defendant  judicially  declared 
insolvent,  and  a  receiver  of  its  effects  appointed.     On 
On  the  17th  of  June,  James  D.  Fish  was  appointed  re- 
ceiver pendente  lite,  and  duly  qualified  as  such.    This 
case  was  on  the  calendar  in  June,  but  was  not  tried  on 
account  of  the  illness  of  the  judge.    Being  again  on  the 
calendar  in  October,  the  attorneys  for  the  defendant 
notified  the  attorneys  for  the  plaintiff  that  a  receiver 
of  the  defendant  had  been  appointed,  and  claimed  that 
thereby  proceedings  were  stayed  until  the  receiver 
should  be  substituted  as  a  defendant.    The  receiver 
was  not  substituted ;  but  on  the  17th  day  of  October 
the  plaintiffs  took  judgment  by  default  for  the  sum  of 
$1,054.07.    The  receiver,  asserting  that  he  had  only 
recently  heard  of  this  judgment  by  default,  petitioned 
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this  court  in  December  to  open  the  default  and  allow 
him  to  come  in  and  defend.  The  receiver's  counsel, 
upon  his  appointment,  were  not  the  counsel  of  the 
company,  but  since  he  learned  of  the  default  in  this 
case,  he  retained  the  counsel  of  the  company  to  con- 
tinue to  act. 

SemeU  &  Piercej  attorneys,  and  Robert  SeweUy  of 
counsel,  for  appellant. 

Bushnell  A  AUtyrigM^  attorneys,  and  Samuel  JoneSy 
of  counsel,  for  respondents. 

By  the  Coubt.— Horace  Russell,  J.— This  default 
seems  to  have  been  permitted  in  part  because  the 
defendant's  attorneys  believed  that  the  appointment  of 
a  receiver  of  their  client's  property  made  it  necessary, 
before  plaintiffs  could  proceed  with  their  action,  that 
the  receiver  should  first  be  substituted  as  a  defendant ; 
but  more  because  their  client's  property  having  been 
taken  away  by  the  court,  so  that  it  was  somewhat 
uncertain  whether  or  not  they  would  be  compensated 
for  their  services,  they  did  not  choose  to  continue  the 
defense  until  some  satisfactory  understanding  on  that 
point  was  arrived  at. 

1.  It  was  not  necessary  that  the  receiver  should 
be  substituted  as  a  defendant  before  the  plaintiff's 
action  could  proceed  to  judgment.  A  receiver,  pen- 
dente litej  does  not  absolutely,  and  in  all  respects, 
supersede  the  corporation.  The  corporation  was  in 
extremis  J  but  it  was  not  dead.  Until  it  was  dissolved 
the  suit  against  it  could  proceed  even  to  judgment  (In 
the  Matter  of  Waterbury,  8  Paige^  380 ;  Kincaid  t. 
Dwinelle,  69  N.  T.  552 ;  Potter  on  Corporations^  845- 
847 ;  Heckles  v.  Rochester  B'k,  11  Paige,  118  ;  N.  Y. 
Marbled  Iron  Works  v.  Smith,  4  Duety  362 ;  People  t>. 
Manhattan  Co.,  9  Wend.  351 ;  Attorney-General  v.  At- 
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lantic  Life,  74  If.  T.  183).    The  plainliffs'  proceedings 
were  therefore  regular. 

2.  I  am  of  opinion  that  the  default  ought  to  have 
been  opened  as  a  matter  of  favor.  The  defendant's 
attorneys  were  not  the  attorneys  of  the  real  party  in 
interest,  L  e.y  the  receiver,  at  the  time  the  default  was 
taken ;  and  a  receiver — ^an  officer  of  the  court — ought 
not  to  be  prevented  from  protecting  his  trust  on 
account  of  their  miatake  of  or  a  misunderstanding 
with  them.  The  answer  discloses  a  good  defense  to 
the  action.  The  case  is  peculiar  in  its  nature  and 
ought  to  be  openly  litigated ;  and  whether  or  not  the 
attorneys  of  the  corporation  were  guilty  of  lache^,  the 
receiver  has  been  guilty  of  none,  such  as  to  justify  the 
court  in  refusing  to  aid  his  efforts  to  protect  the 
property  committed  to  his  care. 

The  order  appealed  from  should  be  reversed  and  the 
motion  granted,  upon  the  payment  of  the  costs  for  the 
trial  of  an  issue  of  fact,  and  the  disbursements  of  the 
trial  term,  and  also  disbursements  up  to  and  in- 
cluding entry  of  judgment  and  the  costs  of  opposing 
this  motion  below — the  judgment  to  stand  as  security 
— ^without  costs  of  appeal  to  either  party.  And  as  this 
court  has  power  to  make  the  order  which  the  special 
term  should  have  made  (Griffen  v.  Helmbold,  72  N,  T. 
437),  let  such  an  order  be  entered. 

Bedowick,  Ch.  J.,  concurred. 
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GEORGE   S.  DIOSSY,  Respondent,  v.  CHARLES 

D.  RUST,  Appellant. 

BiU  of  particulars — tDhen(dlau>ed. 

• 

PlaintifE  having  sued  defendant,  an  attorney,  for  the  conversion  of  a 
certain  draft  and  the  moneys  collected  thereon,  claiming  title  thereto 
by  assig^mnent  from  one  D.,  defendant  in  his  answer  alleged  that 
the  draft  was  received  by  him  under  an  agreement  with  D.,  by 
which  he  was  to  collect  the  sum  due  thereon  and  credit  D.  with  the 
net  amount  collected,  on  account  of  moneys  which  he  alleged  were 
due  to  him  from  D.  for  professional  services  and  otherwise,  and  on 
account  of  divers  contracts,  &c.,  assumed  by  him  for  D.  In  an- 
other subdivision  of  his  answer,  he  farther  alleged  that  said  agree- 
ment having  been  carried  out,  D.  had  executed  and  delivered  to 
him  a  general  release  of  and  from  all  claims. 

Beldy  that  plaintiff  was  entitled  to  a  bill  of  particulars  of  defendant's 
first  defense,  notwithstanding  the  fact  that  another  of  the  defenses 
relied  on  was  a  general  release. 

Before  Speib  and  Russell,  J  J. 

Decided  ITovemb&r  22,  1880. 

i 

Appeal  from  an  order  directing  the  defendant  to 
serve  a  bill  of  particulars. 

The  plaintiff,  claiming  to  be  the  owner,  by  assign- 
ment from  one  Doody,  of  a  draft  for  $1,000,  drawn  to 
the  order  of  Doody  by  one  Patrick  Brennan,  upon  one 
Henry  Heyman,  on  November  1, 1876,  and  duly  accept- 
ed by  Heyman,  sues,  alleging  substantially  a  conversion 
of  the  draft  and  of  $800  collected  upon  it  by  the  defend- 
ant, who  is  an  attorney.  The  assignment  of  the  draft  to 
the  plaintiff  is  alleged  to  have  been  made  September 
27,  1877.  The  defendant,  among  other  defenses,  alleges 
that  the  draft  was  put  in  his  hands  for  collection  by 
Doody,  the  owner,  upon  the  agreement  between  Doody 
and  himself  that  he  should  place  the  proceeds,  above 
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the  expense  of  collection,  to  the  credit  of  Doody,  on 
accoant  of  divers  moneys  then  and  theretofore  owing  to 
him  by  Doody,  and  on  account  of ,  contracts,  liabilities 
and  obligations  then  and  theretofore  assumed  by  him  for 
Doody  ;  that  Doody  was  largely  indebted  to  him  for 
professional  services  (to  the  amount  of  at  least  $1,100). 
In  another  subdivision  of  his  answer  the  defendant 
alleges  that  he  having  performed  all  the  conditions  on 
his  part,  to  be  performed  by  said  agreement,  by  apply- 
ing the  money  coming  to  him  as  he  was  directed  by  his 
agreement  with  Doody,  Doody  released  and  discharged 
bim  from  every  obligation  growing  therefrom,  and 
"growing  out  of  any  other  matter  or  thing  from  the 
V  beginning  of  the  world."  The  plaintiff  demanded  a 
bill  of  particulars.  It  was  not  furnished.  Thereupon 
a  motion  was  made  before  the  late  Chief  Judge  Curtis 
for  a  bill  of  particulars,  or  that  the  answer  be  made 
more  definite  and  certain.  The  order  granted  directed 
the  defendant  to  grant  a  bill  of  particulars : 

First  As  to  the  contracts,  liabilities  and  obligations 
alleged  in  the  answer  to  have  bpeu  assumed  by  the 
defendant  for  Doody,  and  of  the  moneys  stated  to  be 
due  from  Doody  to  the  defendant. 

Second.  Of  the  time,  place  and  amounts  of  the  in- 
debtedness mentioned  in  the  eleventh  paragraph  of  the 
answer — that  is,  "a  large  indebtedness  from  said  Doody 
to  this  defendant,  and  this  defendant  at  said  time  was 
largely  obligated  and  liable  for  certain  matters  to  out- 
I  side  x>arties  for  said  Doody." 

Third.  As  to  the  moneys  mentioned  in  the  twelfth 
paragraph  of  the  answer  as  having  been  paid  by  the 
defendant,  &c.;  and, 

Fourth,  As  to  the  indebtedness  for  professional 
services. 

From  that  order  the  defendant  now  appeals  to  this 
court. 
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Hall  &  Blandy^  attorneys,  and  Charles  Blandy^  of 
counsel,  for  appellant 

Mrastus  New^  for  respondent. 

By  the  Court.— Horace  Russell,  J.— This 
appeal  is  prosecuted  on  the  theory  that,  because  the 
answer  alleges  a  release,  it  cannot  be  material  to  in- 
quire into  the  previous  transactions  between  the  defend- 
ant and  the  plaintiff's  assignor,  and,  therefore,  no  bill 
of  particulars  was  necessary  or  proper.  This  theory 
Ibight  be  very  well  if  a  general  release  were  the  only 
defense  set  up  by  the  answer  (FuUerton  v.  Gaylor,  7 
MobL  551 ;  Powers  v.  Hughes,  39  Super.  CL  487 ; 
Watts  V.  Watts,  2  Boht  685 ;  Gee  v.  Chase  Mfg  Co., 
12  Hun,  630 ;  Drake  t).  Thayer,  6  Boht  701). 

But  it  is  not  the  only  defense.  '  The  answer  here 
sets  up  other  defenses,  which  are  very  general  and  in- 
definite. As  to  them  a  bill  of  particulars  was  properly 
ordered  (Beecher  t).  Tilton,  69  N.  T.  176,  and  cases 
above  cited). 

The  order  is  affirmed,  with  $10  costs,  and  disburse- 
ments. 


Sfeib,  J.,  concurred. 
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THE  ATLANTIC  &  PACIFIC  TELEGRAPH  COM- 
PANY, Appellants,  t.  THE  BALTIMORE  & 
OHIO  R.  R.  COMPANY  and  THE  AMERICAN 
UNION  TELEGRAPH  COMPANY,  Respondents. 

L  ACTIONS,  LOCAL  AND  TRANSITORY. 
1.  Distinction  bbtwebn. 
Actions  are  local  when  their  cause  is  in  its  natnre  local,  and  transi- 
tory when  the  transactions  on  which  they  are  founded  might 
have  taken  place  anywhere, 
(a).  Equitable  jurisdiction.   The  .distinction  in  no  way  depends 
on  the  character  of  the  action  as  being  one  of  common  law 
or  equitable  jurisdiction. 

1.  Local  MtionSy  numerous  instances  of  giten, 
1.  Equitable  action,  when  not  local,  see  infra, 
XL  JURISDICTION  OVER  SUBJECT  MATTER,  AS  DEPENDING 
ON  THE  CHARACTER  OP  THE  ACTION,  WHETHER  LOCAL 
--   OR  TRANSITORY. 

Courts  of  one  State  or  country  have  no  jurisdiction  over  an  action, 
the  cause  whereof  is  in  its  nature  local  in  another  State  or 
country. 

(a)  Section   427  of  Code  of  Procedure  and  section  268.  of 
Code  of  Civil  Procedure,  providing  for  actions  against  for- 
eign corporations,  effect  of. 
Do  not  give  jurisdiction  over  an  action  the  cause  whereof 
is  in  its  nature  local  in  another  State  or  country. 
(p)  Equitablb  actions  when  .not  local. 
1.  When  the  court,  acting  on  the  person,  compels  a  thing 
to  be  done  (which  could  be  done  anywhere),  though  the 
doing  of  the  thing  might  produce  effects  and  results  in  a 
state,  &c.,  other  that  in  which  the  court  had  jurisdiction, 
or  though  the  inquiry  as  to  whether  the  doing  of  the 
thing  should  be  compelled  or  not  involves  a  question  as 
to^  the  title  to  lands  situate  in  another  jurisdiction,  the 
.    solution  of  which  may  even  constitute  the  essential  point 
•  on  which  the  case  depends,  the  action  is  not  locaL  ^ 
So  also  where  the  court,  acting  on  the  person,  enjoins  the 
doing  of  certain  acts  in  the  State  in  which  it  has  jurisdic- 
tion, although  such  injunction  may  prevent  the  doing  of 
certain  acts  in  another  State  (which  could  not  be  directly 
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enjoined  against  by  it),  "which  woald  otherwise  have 
taken  place  as  resulting  from  the  act  enjoined  against, 
.  the  action  is  not  local, 
ni.  APPLICATION  OF  ABOVE  PRINCIPLEa 
An  action  was  brought  by  a  domestic  corporation  against  two  de- 
fendants, ^-one  a  domestic  corporation  and  one  a  foreign  corpora- 
tion, having  an  office  and  agency  and  doing  business  in  this 
State, — for  an  accounting  by  the  foreign  corporation,  under  a  con- 
tract alleged  to  exist  l»etween  it  and  the  plaintiff,  to  restrain  it 
from  an  alleged  unlawful  interference  of  certain  rights  claimed  by 
the  plaintiff  under  the  alleged  contract,  which  interference  con- 
sisted in  part  of  threatened  ficts,  which  could  only  be  done  in 
another  State,  and  in  part  of  a  combination  with  the  other  defend- 
ant, undertaken  to  be  consummated  in  this  State,  with  the  view 
of  ousting  the  plaintiff  from  its  claimed  rights  and  vesting  them 
in  such  other  corporation,'  and  of  acts  done  here  directing,  or 
which  would  result  in,  the  doing  of  the  threatened  acts  in  the 
other  State.  Held, 

1.  No  JURISDICTION  over  subject  matter. 
The  courts  of  this  State  had  no  jurisdiction  to  restrain  the 
doing  of  the  acts  threatened  to  be  done  in  the  other  State; 
nor,  if  they  have  been  done,  to  compel  the  undoing  of 
them  and  restoration  of  things  to  their  former  condition. 

2.   JXTBISDICTION  OYER  SUBJECT  ICATTBH. 

The  courts  of  this  State  have  jurisdiction  over  the  action  so 
far  as  to  compel  an  accounting,  and  to  restrain  the  doing 
of  the  acts  threatened  to  be  done  in  this  State. 

IV.  JURISDICTION  OVER  PERSON. 

1.    As  TO  FOREIGN  CORPORATIONS. 

(a)  Personal  service  on  its  president,  in  the  city  of  New  York, 
of  the  summons  gives  such  jurisdiction. 
1.  In  such  case  it  is  not  necessary  either  that  an  attachment 
should  have  been  levied  on  the  property  of  the  corporation, 
or  that  the  corporation  should  have  property  in  the  State, 
or  that  the  cause  of  action  should  have  arisen  in  the  State. 
1.  An  exhaustive  summary  of  the  common  law  and  stat- 
utory provisions  relative  to  bringing  parties  into  court 
is  given. 

V.  Service  of  suioions,  ssTTiHa  abide  ;  when  not;  access  ob- 
tained BY  TRICKERY. 

1.  Where  a  party  legitimately  and  voluntarily  comes  within  the 
territorial  jurisdiction  of  the  court,  not  having  been  induced  to 
do  so  by  fraud,  trick  or  device,  the  fact  that  tteeess  to  Mm  is  by  such 
means  obtained  furnishes  no  ground  for  setting  aside  the  service* 
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TI.    BpECIAL  TBBM  order — VnSJLT  IS  NOT. 

i     1*  Caption  does  not  necessarily  make  an  order  a  special  term  one. 
*         1.  If  it  is  signed  by  the  judge  with  his  fall  name,  with  no  direc- 
tions to  enter  it,  and  it  is  not  enteredy  it  is  a  jttdge^s  order,  and 
not  a  special  term  order,  although  it  has  a  caption. 
VH  DSrJUNCTIONB. 
1.  Omission  to  st/ltb  grounds  of,  bffbct  of. 
1.  It  is  not  a  jurisdictional  defect.    It  is  only  an  irregularity,  for 
which  the  injunction  may  be  set  aside. 
1.  Disreffording.  If  no  substantial  right  of  the  defendant  has 
been  violated,  it  may  be  disregarded  or  supplied  under  sec- 
tion 723  Code  Civil  Procedure. 

9.   To  FRETBHT  TAKING  P0888S8ION  OF  FROFBBTT  WITHOUT  PBBVIOUS 
FATVBNT. 

1.  Where  one  puts  improvements  and  erections  on  the  land  of 
another  under  a  joint  arrangement,  one  of  the  details  of  which 
is,  that  the  one  on  whose  land  the  improvements  and  erections 
are  placed  may,  at  his  option,  terminate  the  joint  agreement 
and  become  the  sole^owner  and  possessor  of  the  improvements 
and  erections,  upon  making  compensation  therefor,  and  it  ap- 
pears that  the  owner  of  the  land  is  about  to  take  possession  and 
*        exclusive  control  without  making  compensation,  and  it  also 
appears  that  the  taking  of  such  possession  and  exclusive  control 
without  making  compensation  at  the  same  time  would  produce 
irreparable  injury  to  the  other  party,  a  <»se  is  presented  for  the 
equitable  relief  of  injunction  to  be  exercised  by  the  court  having 
jurisdiction  of  the  subject  matter. 
Compdling  a  resort  to  the  courts. 
1.  An  injunction  will  often  be  granted  to  restrain  a  party 
from  deciding  for  himself  a  question  involving  controverted 
rights,  and  to  compel  him  to  resort  to  the  courts,  and  this  with- 
out regard  to  the  absolute  merits  of  the  controversy.. 

8w   DiSOBBDIENCE  OF. 

1.  Who  may  be  punished  for, 

1.  A  corporation  may  be. 

2.  All  persons  bound  to  obey  it  who  have  aided,  abetted  or 
countenanced  others  in  violating  it. 

2.  Excuse  for  disobedience,  what  not. 

That  the  injunction  Ib  too  broad,  and  restrains  the  doing  of 
acts  which  the  court  has  no  jurisdiction  to  restrain,  as  well  as 
acts  over  which  the  court  has  jurisdiction,  is  no  excuse  for 
the  violation  of  the  injunction  by  the  doing  of  the  acts  over 
which  there  is  jurisdiction. 
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Vm  CONTEMPT  PROCEEDINGS. 
1.  Order  dismiBsing  a  motion  to  punish  for  contempt  in  not  obeying 
injunction. 
1.  Rbyebsal  of  bt  oenbral  tebm. 
1.  Proper  direetiont  to  he  ffiffen. 
Where  there  is  evidence  tending  to  show  a  violation  of  the  in- 
junction, biit  the  general  term  is  not  in  possession  of  all  the 
facts,  and  the  proof  before  the  court  is  not  as  full  or  explicit 
as  it  evidently  could  be  made,  the  proper  course  to  pursue  is 
for  the  general  term  to  order  that  an  attachment  issue 
against  the  accused  parties,  bailable  in  a  sum  sufficient  to 
secure  his  attendance  hereafter,  that  interrogatories   be 
filed  and  served  touching  the  alleged  contempts;  that  the 
accused  party  be  required  to  make  written  answers  thereto, 
and  that  it  be  referred  to  a  referee  to  examine  them  on 
oath,   upon  the   said   interrogatories,  and  to  take  such 
further  proofs  as  either  party  may  produce  before  him 
touching  the  alleged  contempts,  and  to  ascertain  what  in- 
•  jury,  if  any,  the  plaintiff  sustained  in  consequeace  thereof, 
and  the  extent  thereof,  and  that  he  report  such  answers 
and  proofs  to  the  court,  with  his  opinion  thereon,  and  that, 
upon  the  coming  in  of  said  report,  either  party  may,  on 
eight  days*  notice,  move  at  special  term  for  the  proper 
order  and  adjudication  thereon,  and  that  for  these  pur- 
poses the  case  bo  remitted  to  the  special  term. 

Before  Sedgwick,  Ch.  J.,  and  Pbeedman,  J. 

Decided  December  6, 1880. 

Appeal  from  order  setting  aside  and  declaring  void 
summons,  complaint,  and  order  of  injonctiou,  and  the 
service  thereof  on  the  defendant,  the  Baltimore  &  Ohio 
R.  R.  Co. 

Also,  appeal  from  order  dismissing  plaintiff  s  mo- 
tion to  continue  injunction  and  to  punish  the  Baltimore 
&  Ohio  R.  R.  Co.  and  John  W.  Gtexrett  for  contempts; 
vacating  order  bringing  in  the  American  Union  Tele* 
graph  Co.  as  a  party  defendant  and  authorizing  sup* 
plemental  summons  and  complaint ;  vacating  order  of 
injunction  granted  against  it ;  and  dismissing  supple- 
mental summons  and  complaint. 
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This  action  was  commenced  on  Saturday,  February 
28,  1880,  against  the  Baltimore  &  Ohio  B.  R  Co.,  as 
sole  defendant,  and  on  said  day  the  plaintiff  procured 
an  order,  returnable  on  the  5  th  of  March,  1880,  enjoin- 
ing and  restraining  the  Baltimore  &  Ohio  R.  B.  Co., 
its  officers,  attorneys,  agents,  servants,  and  workmen 
from  interfering  with,  or  taking  i>ossession  of,  any 
lines  of  telegraph  or  telegraphic  wires  then  belonging 
to  or  operated  by  the  plaintiff,  or  from  interfering  with 
or  preventing  the  workmen  of  the  plaintiff  from  repair- 
ing or  maintaining  the  same,  or  any  of  them,  or  from 
cutting  or  disturbing  any  of  the  said  wires,  whether  on 
the  lines  of  railway  belonging  to  the  Baltimore  &  Ohio 
B.  B.  Co.,  or  operated  or  managed  by  it,  or  in  connec- 
tion with  its  own  railway. 

It  was  also  further  ordered  that  the  Baltimore  & 
Ohio  B.  B.  Co.  show  cause  on  March  5,  1880,  why  the 
injunction  should  not  be  continued  until  the  final  de- 
cision of  the  action,  and  why  the  plaintiff  should  not 
have  such  other  order  as  may  be  just. 

A  cppy  of  the  summons,  complaint,  injunction,  order 
and  affidavits,  was  delivered  to  John  W.  Garrett,  the 
president  of  the  Baltimore  &  Ohio  B.  B.  Co.,  on  Feb- 
ruary 28,  1880,  at  the  city  of  New  York. 

On  Sunday,  February  29,  1880,  and  the  day  follow- 
ing, wires  of  the  plaintiff  on  the  said  defendants'  rail- 
roads having  been  cut  in  Washington,  Penn.,  and  Co- 
lumbus, Ohio,  and  plaintiff's  connection  in  the  defend- 
ants' depot  at  Washington,  D.  C,  having  been  broken, 
the  plaintiff,  on  March  1,  obtained  an  order  to,  show 
cause,  returnable  at  the  same  time  as  the  original  order, 
why  the  said  defendant  and  John  W.  Garrett  should 
not  be  punished  for  contempt  of  the  injunction  already 
referred  to. 

On  the  same  day  an  order  was  made,  bringing  in  the 
American  Union  Telegraph  Co.  as  a  party  defendant, 
and  allowing  the  plaintiff  to  make  and  serve  supple- 
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mental  complaint.  This  was  on  the  ground  that,  be- 
fore the  suit  was  brought,  that  company  and  the  rail- 
road had  made  a  contract  in  the  city  of  New  York,  by 
which  the  railroad  company  agreed  to  deliver  posses- 
sion of  the  plaintiff's  lines  of  telegraph  on  said  defend- 
ants' railroads  to  the  AmeriQan  Union  Telegraph  Co. 
for  a  valuable  consideration,  and  by  which  the  latter 
agreed  to  indemnify  the  railroad  company  against  any 
suits  brought  by  the  plaintiff.  These  facts  did  not 
come  to  the  plaintiff's  knowledge  till  after  the  suit  was 
brought. 

On  March  3,  1880,  on  the  verified  complaint  and  the 
verified  supplemental  complaint,  the  affidavits  already 
served,  and  certain  additional  affidavits,  an  additional 
order  was  made,  that  the  defendants,  the  Baltimore  & 
Ohio  R.  R.  Co.  and  the  American  Union  Telegraph 
Co.,  and  the  officers,  attorneys,  servants,  agents  and 
workmen  of  each  of  said  companies  be,  and  they  were 
thereby,  enjoined  and  restrained  until  the  further 
order  of  this  court,  from  directly  or  indirectly  inter- 
fering with  or  taking  possession,  of  any  lines  of  tele- 
graph or  telegraphic  wires  heretofore  operated  by  the 
plaintiff  along  or  upon  any  of  the  lines  of  railway  be- 
longing to  the  Baltimore  &  Ohio  R.  R.  Co.,  or  operated 
or  managed  by  it,  or  in  connection  with  its  own  rail- 
way; or  from  preventing  the  plaintiff  from  operating 
the  same  in  connection  with  its  other  lines. 

And  it  was  further  ordered  that  the  defendants 
show  cause  why  the  said  injunction  should  not  be  con- 
tinued until  the  final  decision  of,  and  judgment  in,  the 
action,  and  why  the  defendants  and  each  of  them 
should  not  be  ordered  and  decreed  to  deliver  up  pos- 
session to  the  plaintiff,  of  each  and  all  of  the  lines  of 
telegraph  and  telegraphic  wires  heretofore  operated  by 
the  plaintiff  along  said  lines  of  railway,  or  any  of  them, 
and  why  the  plaintiff  should  not  have  such  other  order 
as  might  be  just,  with  costs.. 
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March  6,  1880,  when  the  order  to  show  cause  upon 
the  original  injunction  against  the  railroad  company 
was  made  returnable,  its  attorney,  for  8u6h  purpose, 
applied  for  and  obtained  a  stay  of  proceedings,  with  an 
order  to  show  cause  why  the  said  paper,  purporting  to 
be  a  summons,  an  injunction  and  complaint,  and  the 
alleged  service  thereof,  should  not  be  set  aside  and  de- 
clared void  on  the  following  grounds : 

"  I.  That  the  alleged  service  of  each  of  the  papers 
was  not  valid,  because  access  to  Mr.  Garrett  was  ob- 
tained by  fraud,  trick  and  device. 

*'  II.  That  the  court  did  not  acquire  jurisdiction  over 
the  defendant  by  the  delivery  of  a  summons  to  Mr. 
Garrett. 

"  III.  That  the  alleged  service  of  the  order  for  an  in- 
junction was  not  valid,  because  the  alleged  order  pur- 
ports to  be  a  special  term  order,  and  a  certified  copy 
thereof  was  not  delivered  to  the  said  Garrett. 

**IV.  That  if  the  order  were  to  be  regarded  as  the 
judge's  order,  it  was  not  duly  served,  because  the  sig- 
nature of  the  judge  was  not  shown,  as  required  by  the 
Code. 

"  V.  ITiat  the  injunction  itself  is  defective  and  void, 
and  that  it  does  not  recite  the  grounds  for  the  injunc- 
tion. 

"That  it  is  apparent  upon  the  face  of  the  papers 
that  the  court  has  not  jurisdiction  of  the  case." 

The  court  adjourned  the  hearing  of  plain tiflfs  mo- 
tions to  March  9,  1880.  On  that  day  the  motioij  of  the 
Baltimore  &  Ohio  R.  R.  Co.  was  heard,  and  plaintiffs 
motions  were  adjourned  to  March  13,  1880. 

On  March  13,  1880,  the  motion  of  the  Baltimore  & 
Ohio  R.  R.  Co.  to  set  aside  the  summons,  complaint 
and  injunction,  and  the  service  thereof,  was  granted, 
and  the  said  summons,  complaint  and  injunction,  and 
the  service  thereof,  were  set  aside  and  declared  void. 
At  the  same  time  the  motions  of  the  plaintiff  were  dis- 
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missed,  and,  on  motion  of  the  attorney  for  the  Ameri- 
can Union  Telegraph  Co.,  the  injunction  granted  March 
3,  1880,  and  the  order  bringing  in  said  company  as  a 
party  defendant  and  for  a  supplemental  summons  and 
complaint,  were  vacated,  and  the  said  supplemental 
summons  and  complaint  were  dismissed. 

McDaniel  <fe  Souther^  attorneys,  and  Joseph  R. 
Choaie  and  Everett  P.  Wheeler ^  of  counsel,  for  appel- 
lant 

CJiarles  F.  Bauerdorf^  attorney,  and  Damd  Dudley 
Fields  Dudley  Field  and  William  Dorshmner^  of 
counsel,  for  respondents. 

Fbeedm AN,  J. — The  learned  chief  justice  who  de- 
termined these  motions  and  made  the  order  appealed 
from,  deemed  it  unnecessary  to  consider  the  technical 
objections  advanced  by  the  railroad  company,  but 
placed  his  decision  upon  the  ground  that  the  examina- 
tion of  the  causes  cited  on  the  hearing  had  failed  to 
satisfy  him  that,  where  the  cause  of  action  has  reference 
to  the  obligations  and  business  of  a  corporation  created 
and  conducting  its  business  in  another  State,  and  where 
the  relief  >  is  of  the  character  sought  in  this  action,  this 
court  has  jurisdiction,  or  that  such  jurisdiction  can  be 
obtained  by  the  steps  or  proceedings  taken  by  the 
plaintiff  in  this  action.  In  other  words,  the  decision 
went  uj)on  the  ground  that  the  railroad  company  being 
a  foreign  corporation,  the  courts  of  this  State  neither 
have  jurisdiction  of  the.  subject  matter  of  the  action, 
nor  can  they  obtain  jurisdiction  by  the  service  of  pro- 
cess upon  the  president  of  the  coijapany. 

As  to  tlie  jurisdiction  of  the  subject  raaUer. 

The  distinction  between  local  and  transitory  actions 
has  always  been  recognized  by  the  best  elementary 
writers.    The  distinction  taken  is  this,  that  actions  are 
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deemed  transitory,  where  the  transactions  on  which 
they  are  founded  might  have  taken  place  anywhere, 
but  are  local  where  their  cause  is  in  its  nature  locaL 

In  the  case  of  Livingston  t>.  Jefferson  (1  Brockerib. 
203),  which  was  qiuire  clavsum  /regit  brought  against 
a  former  president  of  the  United  States  for  removing  the 
plaintiff  from  the  Batture  in  New  Orleans,  the  suit  was 
instituted  in  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia,  in  which  district  the  ex-president  re- 
sided, and  the  sole  question  presented  for  consideration 
was,  whether  such  an  action  could  be  sustained  out  of 
the  territory  where  the  alleged  injury  to  the  real  estate 
was  committed.  Chief  Justice  Marshall  enforced  the 
distinction  between  transitory  and  local  actions,  as 
stated  above,  and  held  that,  although  the  distinction 
was  merely  technical,  where  the  action  was  instituted 
to  recover  damages  from  the  person  who  had  done  the 
local  injury,  and  not  to  recover  the  property,  which 
had  a  fixed  locality,  the  law  was  too  well  settled  to 
allow  it  to  be  changed  by  the  courts. 

The  distinction  made  has  also  been  recognized  by 
the  courts  of  this  State. 

Watts  7).  Kinney  (6  ITill^  82),  was  an  action  on  the 
case  for  an  injury  to  real  property  in  New  Jersey,  by 
diverting  water  from  the  plaintiff' s  mill,  and  the  action 
was  held  to  be  local,  not  only  by  the  provisions  of  the 
Revised  Statutes,  but  also  by  the  settled  rule  of  the 
common  law,  and  therefore  not  within  the  jurisdiction 
of  the  courts  of  the  State  of  New  York. 

In  People  v.  Central  R.  R.  Co.  of  New  Jersey  (42  ilT. 
F.  283),  it  was  decided  that  the  courts  of  the  State  of 
New  York  have  no  jurisdiction  to  restrain  the  erection 
or  order  the  removal  of  structures  extending  into  the 
bay  or  river  from  the  Jersey  shore,  even  if  they  are  a 
public  nuisance,  and  notwithstanding  the  fact  that, 
pursuant  to  an  agreement  ortreaty  made  between  the 
States  of  New  York  and  New  Jersey  in  1833,  the  State 
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of  New  York  has  exclusive  jurisdiction  over  the  waters, 
to  low  water  mark,  on  the  New  Jersey  shore,  and  over 
ships,  vessels  and  craft  of  every  kind  afloat  in  the  bay 
of  New  York  and  Hudson  River,  south  of  Spuyten 
Duyvil  Creek,  for  quarantine  or  health  purposes,  the 
protection  of  passengers  and  property,  to  secure  the 
interests  of  trade  and  commerce,  and  to  preserve  the 
public  peace. 

Chase  v.  Vanderbilt  (37  IT.  T.  Super.  Qt.  [6  7.  &  A] 
S34),  presented,  on  demurrer,  a  controversy  between 
stockholders  and  the  directors  of  the  company,  a  for- 
eign corporation,  as  to  the  management  of  the  internal 
affairs  of  the  company,  and  it  was  held  that  so  far  as 
the  plaintiff's  right  to  any  judgment  involved  the  per- 
fonnance  of  an  act  to  be  done  by  the  corporation,  in  its 
corporate  capacity,  in  a  foreign  State,  it  was  a  matter 
not  In  the  jurisdiction  of  the  courts  of  this  State,  and 
that  such  jurisdiction  conld  not  be  obtained  by  acting 
^n  itj!>  directors. 

In  the  case  of  American  Union  Telegraph  Co.  t). 
Middleton  (decided  by  the  Court  of  Appeals  in  March, 
1880),  the  action  was  brought  to  recover  damages  for 
wrongfully  and  maliciously  cutting  down  and  unlaw- 
fully carrying  away  and  converting  twenty-three  tele- 
•graph  poles,  wires  and  insulators  attached  thereto,  lo- 
cated in  the  State  of  New  Jersey,  and  forming  a  part 
'Of  a  continuous  line  of  telegraph  in  operation  in  that 
State.  An  order  of  arrest  was  granted,  the  defendant 
held  to  bail,  and  a  motion  to  vacate  was  denied.  The 
defendant  appealed  to  the  general  term,  where  the  order 
•was  affirmed,  and  an  appeal  taken  to  the  court  of  ap- 
peals. The  question  presented  was,  whether  an  order  of 
:arrest  can  be  lawfully  granted  in  such  a  case.  The  court 
of  appeals  held:  *'The  telegraphic  poles,  with  wires 
and  attachments  thereto,  which,  it  is  alleged,  were  cut 
•down  by  the  defendant,  were  affixed  to  the  soiU  and 
constitnted  a  part  of  the  freehold  (Electric  Telegraph 
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Co.  V.  Overseers,  24  L.  J.  N.  8.  146).  As  they  could 
not  be  cat  down  without  an  entry  on  the  realty,  and 
this  constitutes  a  material  part  of  the  damages,  the  only 
action  which  can  properly  be  brought  is  an  action  of 
trespass  qtuire  clawmm  /regit.  This  is  clearly  mani- 
I  fest,  and  as  such  action  is  local  in  its  character,  by  the 

statute  as  well  as  by  the  com|Don  law,  it  will  not  lie  in 
this  State  where  the  land  is  located  in  another  State 
I  (Watts  V.  Kinney,  23  Wend.  484).    In  the  case  last 

i  cited  it  was  held  that  although  the  courts  will  entertain 

actions  which  are  in  their  nature  transitory,  notwith- 
standing they  arise  abroad,  actions  for  trespass  quare 
clausum  fregilj  ejectment,  &c.,  where  the  land  lies  in 
a  foreign  country,  cannot  be  tried  here.  It  is  claimed 
that  the  damage  to  the  real  estate  is  not  the  caase  of 
the  action,  and  as  these  tortious  actff  were  committed 
upon  the  highway  where  the  defendant  had  a  right  to 
be,  there  could  be  no  trespass  on  the  close.  The  an- 
swer to  this  position  is,  that  the  plaintiffs  had  affixed 
their  poles  to  the  realty,  and  the  cutting  away  of  the 
same  was  a  trespass,  for  which  damages  could  only  be 
recovered  by  an  action  quare  clauiumfregity 

The  distinction  between  transitory  and  local  actions 
in  no  way  depends  upon  the  difference  between  equi- 
table and  common  law  jurisdiction.    The  cases  of  Peo- 
ple V.  Central  R.  R.  Co.  of  New  Jersey  (42  N.  T.  283), 
and  Northern  Indiana  B.  R.  Co.  ^o.  Michigan  Central 
R.  R.  Co.  (15  How.  U.  S.  233),  leave  no  doubt  that  » 
whether  the  relief  songht  be  at  law  or  in  chancery,  the  ' 
question  of  jurisdiction  equally  applies.    Nor  can  this ' 
question  of  jurisdiction  be  entirely  overcome  by  a  lit- 
eral construction  of  section  427  of  the  old  Code,  which 
is  still  in  force,  and  of  section  263  of  the  Code  of  Civil 
Procedure,  which  provide  that  an  action  against  a  for- 
eign corporation  may  be  brought  by  a  resident  of  this 
State,  or  a  resident  within  the  territorial  jurisdiction  of 
any  of  the  superior  city  courts,  for  any  cause  of  action. 


388    ATLANTIC,  &c.  TEL.  CO.  v.  BALTIMORE,  *c.  R.  R.  CO. 

Opinion  of  Fbebdmak,  J. 

The  words,  '*  For  any  cause  of  action,"  must  be  deemed 
to  mean  any  cause  of  action  witUn  such  jurisdiction 
of  the  court  as  the  State  has  power  to  confer,  and  ac- 
tually, has  conferred,  upon  it. 

But  while  the  distinction  between  transitory  and 
local  actions  has  always  been  maintained,  cases  have 
arisen  in  which  the  courts  felt  bound  to  exercise  juris- 
diction, though  the  ostensible  object  of  the  action  was 
to  work  results  out  of  their  territorial  jurisdiction, 
and  though,  for  that  reason,  the  action  seemed  to  par- 
take somewhat  of  the  characteristics  of  a  local  action. 
Nearly  all,  if  not  all,  these  cases  arose  in  equity.  Of 
course,  the  action  had  to  be  strictly  against  the  person 
of  the  defendant,  and  the  court  had  to  acquire  jurisdic- 
tion of  the  person  by  the  service  of  process  within  its  ter- 
ritorial jurisdiction,  and  the  judgment  prayed  for  had 
to  be  one  which  was  enforceable  against  the  defendant 
within  such  territorial  jurisdiction.  But  where  these 
elements  concurred,  and  the  cause  of  the  controvei-sy 
was  not  in  its  nature  necessarily  local  (as  it  is  in  ac- 
tions of  ejectment,  trespass  qiuire  clatisum  fregity 
waste,  the  prevention  or  abatement  of  a  nuisance,  &c., 
&c.),  and  especially  where  the  defendant  in  the  action 
was  liable  to  the  plaintiflf,  either  in  consequence  of  con- 
tract, or  as  trustee,  or  as  a  holder  of  a  legal  title  ac- 
quired by  any  species  of  mala  fides  practiced  on  the 
plaintiff,  the  courts  did  not  hesitate  to  hold  that  the 
principles  of  equity  gave  to  the  court  jurisdiction 
wherever  the  person  might  be  found,  and  that  the  cir- 
cumstance that  a  question  of  title  might  be  involved  in 
the  inquiry,  and  might  even  constitute  the  essential 
point  on  which  the  case  depends,  was  not  sufficient  to 
arrest  jurisdiction  (Qurdner  'o.  Ogden,  22  N.  Y.  327, 
and  cases  there  cited). 

Thus,  to  cite  only  a  few  instances  in  Gardner  tj. 
Ogden,  the  court  of  appeals  of  New  York  affirmed 
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the  jud<^ent  of  the  supreme  court  compelling  a  re- 
conyeyance  by  the  defendant  of  lots  in  Chicago,  111. 

In  the  case  of  Penn  v.  Baltimore  (1  Ves.  444),  Lord 
Habdwigke,  of  the  English  court  of  chancery,  d^reed 
specific  performance  of  articles  settling  the  boundaries 
of  the  Colonies  of  Maryland  and  Pennsylvania,  made 
and  executed  between  the  respective  proprietors 
thereof. 

In  Massie  v.  Watts  (6  Orafichj  148),  the  supreme 
court  of  the  United  States  sustained  the  decree  of  the 
circuit  court  of  Kentucky  against  the  defendant,  to 
compel  him  to  convey  to  the  plaintiff  lands  in  the  State 
of  Ohio,  to  which  the  defendant  had  obtained  the 
legal  title,  but  to  which  the  plaintiff  claimed  to  be 
equitably  entitled. 

In  MuUer  v.  Dows  (94  IT.  3.  [4  Otto]  444),  the 
supreme  court  of  the  United  States  even  affirmed  in 
full  the  decree  of  the  circuit  court  of  Iowa,  directing  a 
foreclosure  of  a  mortgage  on  the  entire  railroad  and 
franchises  of  the  Chicago  and  Southwestern  Bailroad 
Company,  and  ordering  a  sale  of  them,  though  part  of 
the  property  ordered  to  be  sold  was  situate  in  the 
State  of  Missouri)  and  consequently  outside  of  the 
territorial  jurisdiction  of  the  court. 

In  the  case  at  bar,  the  plaintiff,  the  Atlantic  and 
Pacific  Telegraph  Company,  and  the  defendant,  the 
American  Union  Telegraph  Company,  are  each  .a  cor- 
poration incorporated  under  the  laws  of  the  State  of 
New  Tork,  and  having  its  principal  place  of  business 
in  the  city  of  New  Tork,  and  consequently,  each  of 
them  is  not  only  a  resident,  but  also  a  citizen  of  the 
State  of  New  York,  and  under  the  provisions  of 
section  264  of  the  Code  of  Civil  Procedure,  each  of 
them  is  also  a  resident  of  the  city  of  New  York.  The 
Baltimore  and  Ohio  Bailroad  Company  is  a  corpora- 
tion incorporated  under  the  laws  of  the  State  of  Mary- 
land, and  has  its  principal  place  of  business  in  the 
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city  of  Baltimore,  in  the  said  State  of  Maryland,  and 
is  to  be  treated,  therefore,  as  a  foreign  corporation, 
though  it  also  has,  as  has  been  shown,  an  office  and. 
place  of  bnsiness  in  the  city  of  New  York. 

The  facts  which  stand  substantially  admitted,  are : 
In  1875,  the  plaintiff,  with  the  knowledge  and  consent 
of  the  Baltimore  and  Ohio  Railroad  Company,  put  up 
a  line  of  poles  on  the  said  defendant's  railroad  from 
Wheeling,  in  the  State  of  Virginia,  to  Columbus,  in 
the  State  of  Ohio,  and  subsequently  continued  this 
line  from  Wheeling  to  Washington,  Pennsylvania, 
and  strung  on  these  poles  three  wires,  which  it  con- 
nected at  the  Pennsylvania  terminus  with  its  other 
wires,  which  extended  from  that  place  to  this  city,  and 
from  this  city  to  various  points  in  the  United  States 
and  Canada.  Early  in  1877,  the  plaintiff  strung  a  wire 
on  said  poles  along  said  railroad  from  Wash- 
ington, D.  C,  to  Parkersburg,  Virginia,  and  this 
was  connected  with  plaintiff's  line  from  Washing- 
ton to  !New  York.  In  1877,  the  plaintiff,  with  the 
consent  of  the  said  defendant,  strung  a  wire  on  the 
said  poles  along  said  railroad,  from  Chicago  June* 
tion,  Ohio,  to  Chicago,  111.,  and  this  wire  was  also 
connected  with  the  plaintiff's  other  wires  just  men- 
tioned. In  this  way  the  plaintiff's  wires  along  defend- 
ant's raUroads  became  part  of  the  plaintiS's  general 
system  of  telegraph  which  has  its  center  in  this  city, 
and  formed  a  very  important  and  material  part 
thereof. 

Beyond  the  facts  stated,  as  to  which  there  is  no 
controversy,  the  plaintiff  claims  that  the  poles  and 
wires  mentioned  were  erected  by  the  plaintiff  under 
certain  agreements  between  the  plaintiff  and  the  rail* 
road  company,  and  the  action  is  brought  in  equity  to 
restrain  the  defendants  from  interfering  with  the 
plaintiff's  right  under  said  agreements  to  use  the  said 
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poles  and  wires,  and  also  for  an  accounting  as  to  cer- 
tain receipts. 

On  the  hearing  below,  there  was  a  dispute  as  to  the 
nature  and  terms  of  the  agreements  upon  which  the 
plaintiff  relies,  and  the  principal  matters  in  difference 
between  the  parties  in  this  respect  may  be  stated  as 
follows : 

1.  The  plaintiff  claims  that  a  formal  written  con- 
tract was  made  and  executed  by  it,  and  sent  to  the 
railroad  company,  under  which  the  plaintiff  had  an 
absolute  and  .permanent  right  to  continue  the  lines  ol 
poles  and  wires  from  Washington,  Pennsylvania,  to 
Columbus,  Ohio.  The  railroad  does  not  deny  that  it 
received  this  contract,  duly  executed  by  the  plaintiff, 
but  it  does  deny  that  it  ever  accepted  the  same. 

2.  The  plaintiff  admits  that  as  to  the  other  lines  oi 
telegraph,  the  railroad  company  had  the  right  to  ac- 
quire ownership  of  them,  and  to  exclude  the  plaintiff 
from  their  use  upon  giving  the  plaintiff  one  year's 
notice  of  its  intention  so  to  do,  and  paying  the 
plaintiff  the  cost  thereof.  The  said  defendant  claims 
that  it  had  the  right  to  take  possession  of  all  the  lines 
without  giving  the  plaintiff  any  previous  notice,  and 
without  paying  anything  to  the  plaintiff,  but  subject 
to  an  accounting  between  them  as  to  various  matters 
growing  out  of  their  previous  business  relation^. 

3.  The  plaintiff  also  claims  that  the  agreement  pro- 
vided for  a  division  of  the  receipts  for  messages 
delivered  to  the  plaintiff  at  its  different  offices  on  the 
said  defendant's  roads,  in  certain  varying  proportions 
not  material  here  to  be  stated;  that  most  of  these 
receipts  the  Baltimore  and  Ohio  Railroad  Company 
retained ;  and  that  there  should  be  an  accounting  as  to 
them. 

The  object  of  the  action,  therefore,  was  to  restrain 
an  alleged  unlawful  interference  by  the  defendants 
with  certain  rights,  claimed  by  the  plaintiff  under  a 
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contract  with  one  of  the  defendants,  and  to  have  an 
accounting.  In  this  aspect,  the  action,  as  brought,  is 
not  necessarily,  in  its  entire  scox>e,  a  local  one,  within 
the  true  and  established  meaning  of  that  term,  and 
the  question  of  jurisdiction  in  that  respect,  may 
depend  as  much,  if  not  more,  upon  the  nature  and 
character  of  the  interference  complained  of,  whether 
threatened  or  actual,  and  upon  the  place  where 
planned  or  about  to  be  planned,  than  upon  the  locality 
in  which  it  is  to  be  carried  out.  In  other  words,  where 
the  complaint  as  a  pleading  is  in  general  terms,  which 
are  not  necessarily  inconsistent  with  jurisdiction,  the 
question  of  jurisdiction,  so  far  as  it  relates  to  the  sub- 
ject-matter, depends  upon  the  proof,  and  not  upon  the 
pleading.  Under  the  fomaer  practice,  it  sometimes 
happened  that  a  place  was,  contrary  to  the  real  fact, 
described  under  a  videlicet  which  brought  it  within  the 
local  jurisdiction.  In  such  a  case,  a  demuiTer  was  not 
the  proper  remedy,  but  the  defendant  had  to  take  the 
objection  at  the  trial,  when  the  plaintiff  failed  to  show 
the  locus  in  quoto  be  within  the  territorial  jurisdic- 
tion. 

Now,  the  plaintiff  complained,  that  in  violation  of 
existing  agreements,  the  defendants  threatened  to  de- 
prive it,  and  were  about  to  deprive  it,  of  the  use  of 
certain.specified  lines  of  wires ;  that  the  principal  part 
of  the  benefit  and  advantage  derived  by  the  plaintiff 
from  the  agreements  aforesaid,  and  the  principal  con- 
sideration moving  to  it  in  and  from  the  same,  consisted 
in  the  connections  which  the  plaintiff  is,  by  means  of 
said  agreements,  enabled  to  make  between  its  other 
lines  of  telegraph  and  the  specific  line  in  controversy ; 
that  the  aggregate  business  done  by  the  plaintiff  in  the 
transmission  of  telegraphic  messages  is  largely  de- 
pendent upon  its  ability  to  transmit  messages  upon 
said  last-mentioned  lines  in  connection  with  its  other 
lines  ;  that  the  interruption  of  such  connections  would 
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not  only  deprive  it  of  the  ability  to  transmit  telegrams 
to  many  of  the  cities  upon  the  lines  of  telegraph  apon 
the  railways  owned  or  controlled  by  the  Baltimore  and 
Ohio  Railroad  Company,  but  would  also  injuriously 
affect  its  other  business,  and  would  give  an  advantage 
to  other  and  competing  lines  of  telegraph ;  that  it 
would  be  impracticable  to  keep  an  account  of,  or  ascer- 
tain the  precise  amount  of  such  injury  to  plaintiff ; 
and  that  for  these  reasons,  unless  the  defendants  were 
restrained,  the  plaintiff  would  not  only  sustain  an 
irreparable  injury,  but  one  that  could  not  be  compen- 
sated in  damages.  So  far,  therefore,  the  plaintiff 
shows  a  cause  of  action  which  calls  for  equitable 
relief. 

Moreover,  the  origin  of  all  interference  appre- 
hended and  threatened,  according  to  the  proofs  sub- 
mitted on  the  hearing  of  the  motions,  cons%ted  of  a 
combination,  entered  into  and  about  to  be  consum- 
mated, between  the  defendants  in  the  city  of  New 
York,  pursuant  to  which  the  plaintiff's  wires  upon 
and  along  the  railroads  controlled  by  the  railroad  com- 
pany were  to  be  forcibly  taken  from  the  plaintiff  and 
to  be  turned  over  to  the  American  Union  Telegraph 
Company,  and  pursuant  to  which  the  orders  necessary 
for  the  accomplishment  of  these  purposes  were  to  be 
sent  from  the  city  of  New  York. 

That  this  combination  existed,  that  its  objects  and 
puri)oses  were  as  stated,  and  that  decisive  measures  to 
secure  such  objects  and  carry  out  such  purposes  were 
about  to  be  taken,  was  conceded  by  Charles  A.  Tinker, 
the  sui)erintendent  of  the  telegraph  department  of  the 
railroad  company.  In  his  affidavit,  made  on  behalf 
of  said  company,  and  sworn  to  March  4, 1880,  he  testi- 
fied as  follows,  viz. : 

**The  President  of  the  Baltimore  and  Ohio  Rail- 
road Company  being  in  New  York,  during  the  last 
week  in  February,  on  business  connected  with  the 
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trunk  lines,  I  .went  thither  on  the  night  of  the  26th 
nltimo,  taking  with  me  the  contract  between  the 
Riltimore  and  Ohio  Bailroad  Company  and  the  Amer- 
icaI^  Union  Telegraph  Company,  and  consequent 
notice  to  the  Atlantic  and  Padfic  Telegraph  Company 
of  the  termination  of  all  arrangements  with  it,  both  of 
which  awa;ted  his  signature.  The  contract  to  which 
I  referred  was  signed  by  the  contracting  parties  on 
Saturday,  ths  28th  of  February,  and  the  notice  to  the 
Atlantic  and  Pac'fic  Telegraph  Company  was  imme- 
diately thereafter:  signed  by  the  president  of  the 
railroad  company.  I  went,  as  promptly  as  i)09sible,  to 
the  office  of  the  Atlantic  and  Pacific  Telegraph  Com- 
pany, and  delivered  to  M. .  Chandler,  the  president, 
the  notice  which  had  been  signed  by  the  president  of 
the  railroad  company,  a  copy  of  which  is  filed  in  the 
cause,  "fhis  took  place  at  about  fifteen  minutes  past 
four  o'clock  p.  M.,  on  the  28th  ultimo/* 

The  affidavit  of  John  W.  (Barrett,  the  president  of 
the  railroad  company,  sworn  to  March  4,  1880,  con- 
tains a  similar  admission.    In  it  Mr.  Gkirrett  says : 

"I  was  at  the  time  (referring  to  February,  1880^ 
engaged  in  negotiations  with  the  American  Union  Tel- 
egraph Company,  looking  to  a  co-operation  arrange- 
ment between  the  company  and  the  Baltimore  and 
Ohio  Bailroad  Company,  which,  when  made,  necessi- 
tated a  full  possession  of  all  the  lines  of  telegraph 
upon  the  Baltimore  and  Ohio  Railroad  and  connections. 
The  formal  contract  was  being  prepared,  and  I  antici* 
pated  its  execution  within  the  month  of  February,  so 
that  the  1st  of  March  was  the  latest  period  to  which  I 
could  extend  the  time  for  coming  into  possession  ol 
these  lines.  I  was  in  Ifew  York  on  the  26th,  27th,  2'ith 
and  29th  of  February,  to  attend  a  meeting  of  the  p.  es- 
idents  of  the  trunk  lines,  and  to  other  business  there. 
Mr.  Tinker  came  to  New  York  on  the  27th  ultimo, 
bringing  with  him  the  contract  with  the  American 
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Union  Telegraph  Company,  and  the  notice  to  the  At- 
lantic and  Pacific  Telegraph  Company,  which  had  been 
prepared  at  Baltimore  for  my  signature.  After  execut- 
ing the  former  paper,  on  the  28th  ultimo,  I  signed  also 
the  notice  to  the  Atlantic  &  Pacific  Telegraph  Com- 
pany, above  referred  to,  and  instructed  Mr.  Tinker  to 
deliver  the  same  to  the  president  of  that  company." 

In  view  of  these  circumstances  the  contention  of 
the  defendants  that  a  foreign  corporation  can,  through 
its  authorized  agents,  do  such  things  in  the  State  of 
New'  York,  without  being  subject  to  our  laws  or 
amenable  to  our  courts,  and  that,  even  if  the  commis- 
sion of  such  acts  involves  a  gross  violation  of  contract 
obligations  against  our  citizens,  redress  can  only  be 
obtained  by  going  to  the  jurisdiction  in  and  under 
which  it  was  and  is  incorporated,  cannot  be  sustained. 

True,  a  corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is 
created,  and  it  must  live  and  have  its  being  in  that 
State  only. 

It  is  by  the  law  of  comity  among  nations,  that  a 
corporation  created  by  one  sovereignty  is  x>ermitted 
to  make  contracts  in  another,  and  the  same  law  of 
comity  prevails  among  the  several  States  of  the  Union. 

But  while  a  corporation  does  business  in  a  State 
other  than  the  one  by  which  it  was  created,  it  is  sub- 
ject in  all  respects  to  the  laws  of  such  State ;  for  its 
franchise  is  a  special  privilege  conferred  upon  it  by 
the  State  that  created  it,  and  not  one  which  belongs  to 
the  citizens  of  this  country  generally,  of  common 
light. 

Thus,  in  Lafayette  Ins.  Co.  t>.  French  (18  ffow.  U. 
8.  404),  where  a  corporation  chartered  by  the  State  of 
Indiana  was  allowed  by  the  law  of  Ohio  to  transact 
business  in  the  latter  State,  upon  condition  that  serv- 
ice of  process  upon  the  agent  of  the  corporation 
should  be  considered  as  service  upon  the  corporation 
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itself,  it  was  held  that  a  judgment  against  the  corpora- 
tion, obtained  by  means  of  such  process,  ought  to  have 
been  received  in  Indiana  with  the  same  faith  and 
credit  that  it  was  entitled  to  in  Ohio ;  that  the  State 
of  Ohio  had  a  right  to  impose  such  a  condition ;  and 
that  when  the  company  sent  its  agent  into  that  State, 
it  must  be  presumed  to  have  assented  to  the  rule. 

Upon  the  same  reasoning  the  jurisdiction  of  the 
supreme  court  of  the  District  of  Columbia  was  sus- 
tained in  Baltimore  &  Ohio  R.  R.  Co.  v.  Harris  (12 
WaU.  65),  over  an  action  to  recover  damages  for  i)er- 
sonal  injuries  sustained  in  consequence  of  a  collision 
which  occurred  in  the  State  of  Virginia. 

In  this  connection  it  should  also  be  noticed  that  the 
Baltimore  and  Ohio  Railroad  Company,  though  it  dis- 
claims that  it  has  a  railroad  belonging  to  it  or  under 
its  control  in  this  State,  was  shown  to  do  a  regular 
business  and  to  have  property  here.  It  has  offices  in 
this  city,  with  signs  displayed  thereon^  for  the  sale  of 
passenger  tickets,  and  for  making  contracts  to  cany 
freight.  It  occupies  a  pier  in  this  city,  with  its  name 
conspicuously  displayed  thereon,  for  handling  freight. 
It  makes  contracts  here  for  the  carriage  of  passengers 
and  freight  from  tnis  city  to  Baltimore  and  Chicago, 
and  other  points  in  the  West.  It  also  runs  through 
cars  between  Baltimore  and  Boston.  In  doing  so,  the 
cars  are  placed  on  board  of  a  boat  at  Jersey  City, 
passed  through  the  harbor  of  New  York  and  the  East 
River,  and  landed  on  a  pier  on  the  north  shore  of  the 
Harlem  River,  where  they  are  transferred  to  a  connect- 
ing railroad.  The  trunk  lines  referred  to  in  the  affi« 
davits  of  Tinker  and  Garrett,  on  the  business  of  which 
the  latter  had  come  to  New  York,  were  shown  to  be 
the  lines  of  transportation  from  the  city  of  New  York 
to  the  West,  of  which  the  Baltimore  and  Ohio  Railroad 
is  one.  These  facts  establish  affirmatively  that  the' 
said  company  has  property  within  the  State  af;ainst 
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whicli  the  jadgment  and  orders  of  the  court  can  be 
enforced. 

It  was  not  contended  by  the  defendants,  either  at 
special  term  or  upon  the  argument  of  the  appeals,  that 
there  was  any  reason  why  this  action,  if  maintainable 
at  all  in  this  State,  might  not  be  maintained  in  this 
court,  as  well  as  in  the  supreme  court.  It  is  hardly 
necessary,  therefore,  to  refer  upon  this  point  to  the 
case  of  People  v.  Green  (68  if.  Y.  303),  in  which  it 
was  held  that  the  statute  extending  the  jurisdiction  of 
this  court  to  any  cause  of  action  is  constitutional,  pro- 
vided service  of  process  is  made  within  the  limits  of 
the  city  of  New  York. 

In  view  of  the  principles  settled  in  the  cases  herein- 
before referred  to,  I  am  satisfied,  upon  the  point  so  far 
considered,  that  in  so  far  as  the  object  of  the  action  is 
to  restrain  the  defendants  from  taking  possession  of 
the  plaintiffs  wires  and  poles,  which,  if  not  real  estate, 
are  fixtures,  for  the  purposes  of  this  controversy,  the 
action  is  a  local  one,  within  the  true  and  established 
meaning  of  that  term,  and  that  no  court  of  this  State 
has  jurisdiction  to  grant,  by  judgment  or  order,  such 
injunctive  relief,  because  no  part  of  the  property  is 
within  the  territorial  jurisdiction  of  the  State.  For 
the  same  reasons,  no  court  of  this  State  can,  in  view  of 
the  allegations  of  the  supplemental  complaint,  to  the 
effect  that  the  defendants  did  take  possession,  decree, 
by  judgment  or  order,  a  restoration  of  the  i>ossession 
to  the  plaintiff.  No  court  has  yet  gone  to  the  extent 
of  immediately  acting  upon  the  actual  possession  of 
property  which  is  beyond  its  territorial  jurisdiction 
and  the  reach  of  its  final  process.  This  point  has  been 
fully  discussed  by  Judge  Sedgwick,  and  I  cordially 
concur  in  his  views  upon  it.  But  the  question  of 
jurisdiction  in  this  case,  as  it  stands  at  present,  is  not 
wholly  disposed  of  by  the  fact  that  the  complaint  or 
supplemental  complaint,  or  both  together,  asked  too 
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much,  and  that  the  injanction  orders^  as  granted,  were 
too  broad.  As  to  the  acconnting  prayed  for,  the  action 
is  well  brought  and  within  the  nndonbted  jurisdiction 
of  the  court.  So,  under  the  prayer  for  an  injunction 
against  all  interference,  direct  and  indirect,  with 
X)laintiff's  rights  under  its  contract  with  the  railroad 
company,  and  for  such  other  and  further  relief  as  may 
be  proper,  the  court,  upon  the  proofs  before  it,  has  the 
power  to  grant  relief  against  the  operations  carried  on 
by  the  defendants  to  plaintiffs  prejudice  in  the  city 
of  New  York,  for  it  appears  that  the  consummation  of 
the  scheme  between  the  railroad  comxmny  and  Ameri- 
can Union  Telegraph  Company  was  imminent  at  the 
time  of  the  commencement  of  the  action,  and  did  take 
place  in  the  city  of  New  York,  subsequent  to  the  ser- 
vice  of  process  upon  the  president  of  the  railroad 
compan/,  and  that,  in  pursuance  of  such  consummation, 
the  orders  necessary  for  the  accomplishment  of  the  pur- 
poses of  the  defendants  werp  sent  from  the  city  of 
New  York.  Sach  a  limitation  of  the  scope  of  the 
action  may,  or  may  not,  necessitate  an  amendment  of 
the  pleadings,  but  it  does  not  affect  the  question  of  juris- 
diction. As  long  a3  jurisdiction  attached  for  any  pur- 
pose, the  plaintiff  should  not  have  been  wholly  turned 
out  of  court,  biit  the  defendants  should  have  been  left 
to  plead  by  answer  the  alleged  want  of  jurisdiction  as 
to  the  remaining  matters. 

My  conclusion  therefore  is,  that  the  court  below, 
provided  it  acquired  jurisdiction  of  the  person,  had 
jurisdiction  of  the  subject-matter  of  the  action  to  a 
sufficient  extent  to  grant  to  the  plaintiff  some  sort  of 
injunctive  relief,  and  that  consequently  there  was 
jurisdiction  to  grant  a  preliminary  injunction.  The 
question  whether,  after  argument,  the  injunction  as 
granted  should  have  been  retained,  modified  or  vacated, 
will  be  considered  hereafter. 

Having  reached  the  conclusion  stated,  it  becomes 


r- 


ATLAimO,  Ac.  TEL.  CO.  «.  BALTDKOBB,  Stc.  B.  R.  CO.    309 

Opinion  by  Freedicah,  J. 


material  (o  determine,  as  the  next  question,  whether 
jnrisdictJon  of  the  person  was  acquired. 

As  to  the  jurisdiction  qf  the  person. 

That  the  person  proceeded  against  must  be  within 
the  jurisdiction  of  the  court  entertaining  the  cause  of 
action,  seems  to  be  as  well  settled  as  a  general  principle 
of  international  law,  as  the  principle  that  in  a  pro- 
ceeding in  rem  the  court  must  have  jurisdiction  of  the 
thing  proceeded  against.  But  nearly  all  governments 
have  found  it  necessary  to  authorize  their  courts,  in 
the  administration  of  justice,  to  entertain  jurisdiction 
to  some  extent  over  non-residents  and  absentees  from 
their  territory.  A  due  regard  for  the  welfare  of  their 
own  citizens,  whose  rights  of  property  or  person,  it  is 
agreed,  should  not  be  impaired  by  the  absence  of  i)er- 
Bons  who  may  be  interested  with,  or  related  to  them, 
is  offered  as  a  justification  for  the  practice. 

Process  at  the  common  law  had  to  be  served  upon 
the  i)erson  of  the  defendant.  If  he  failed  to  appear 
in  court,  in  obedience  to  the  verbal  warning  of  the 
sheriff  holding  the  original  writ,  writs  of  attachment 
issued  from  the  court,  commanding  the  sheriff  to  attach 
him  by  taking  certain  of  his  goods,  which  should  be 
forfeited  if  he  did  not  appear.  If  after  this  he  neg- 
lected to  appear,  writs  of  distress  issued  from  time  to 
time,  till  he  was  stripped  of  his  goods  and  profits  of  his 
lands,  which  all  became  forfeited  to  the  king.  Here 
the  process  ended  in  cases  of  injuries  without  force, 
until  the  enactment  of  statutes,  which  allowed  a 
capias  for  his  person  in  actions  of  account,  detinue, 
and  case,  in  like  manner  as  it  had  before  been  used  in 
actions  for  injuries  accompanied  with  force.  If  he 
could  not  be  found  upon  the  return  of  this  writ,  the 
suit  was  at  an  end  (3  Blanks.  Comm.  283,  234).  The 
proceedings  of  outlawry  which  followed  at  the  option 
of  the  plaintiff,  resulted  in  a  general  forfeiture  of  his 
property  to  the  king,  from  whom  the  plaintiff,  on  peti- 
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tion  to  the  court  of  exchequer  or  lords  of  the  treas- 
ury, could  obtain  the  satisfaction  of  his  demand.  But 
he  was  left  without  judgment  upon  his  claim  and  the 
satisfaction  of  it  was  limited  by  the  value  of  the  prop- 
erty found. 

Nearly  the  same  strictness  prevailed  in  the  court  of 
chancery  until  the  enactmejit  of  modern  statutes.  It 
was  a  rule  in  equity  that  all  persons  legally  or  benefi- 
cially interested  in  the  subject-matter  of  a  suit,  should 
be  made  parties,  and  if  such  a  person  was  absent,  it 
was  usual  to  state  his  name  and  pray  process  against 
him  when  he  came  within  the  jurisdiction.  In  the 
reign  of  George  li.  the  court  of  chancery  was  author- 
ized to  commence  and  proceed  to  final  judgment 
against  a  subject  of  the  kingdom,  who  had  withdrawn 
or  absconded  from  his  usual  place  of  abode,  for  the 
purpose  of  evading  process  (5  Geo.  II.  c.  25).  Notice 
of  the  suit  had  to  be  inserted  in  the  London  Gazette, 
and  posted  in  some  public  place  aj;  the  Royal  Exchange. 
This  statute  was  repealed  by  11  Geo.  IV.  and  1  WilL 
IV.  c.  36,  in  which,  however,  the  provisions  relating  to 
process  by  constructive  notice  were  re-enacted  (11  Geo. 
IV.  and  1  Will.  IV.  c.  36).  These  statutes  have  proba- 
bly been  the  basis  of  the  laws  authorizing  service  of 
process  by  publication  in  different  States  of  the  United 
States. 

In  Tennessee  {Code  of  Tenn.  [18S8],  p.  779),  Missis- 
sippi {Hev.  Code  [1857],  p.  645),  North  Carolina  {Hev. 
Code  [1854],  p.  188),  Vermont  [Comp.  Laws  [1850],  p. 
210),  Illinois  (1  III.  Stat.  [1863],  p.  139),  Arkansas 
{Ark.  Dig.  of  Stat.  [1846],  p.  227),  and  Colorado  {Laws 
of  Colorado  [1861-1862],  p.  183),  suits  in  chancery  may 
be  maintained  against  non-residents  upon  constructive 
service  of  process  by  publication. 

Actions  at  law  may  be  brought  in  certain  cases 
upon  like  service  of  process  in  Minnesota  {^at.  [1851], 
p.  335),  Kansas  {Comp.   Laws   [1862],   p.    163),   Ne- 
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bi-aska  [La^s  NebrcuJca  [1857-1859],  p.  119),  Iowa 
{Bev.  Laws  [1860],  p.  501),  Ohio  (2  He^.  Stat.  [1860], 
p.  964),  Wisconsin  iltei>.  Stat.  [1858],  p.  719^  and 
New  York  {Code  of  1848  and  acts  amendatory  thereof). 

In  Indiana  (2  &at.  Ind.  [I860],  p.  64),  CaUfomia 
(Comp.  Laws  [1850-1853],  p.  524,  §  30),  Kentacky 
{Stanton  Code  Pro.  p.  52,  §  88)  and  Maine  {Red.  Stat. 
[1857],  p.  499,  §  24),  actions  at  law  may  be  maintained 
against  non  residents  upon  constractive  service  of  proc- 
ess  by  publication  or  such  mode  as  the  court  may 
order. 

Of  course  none  of  the  statutes  referred  to  can  go 
farther  than  to  conf^,  upon  the  service  thus  made, 
jurisdiction  over  the  person  of  the  defendant,  for  the 
purposes  of  the  action  commenced,  so  as  to  enable  the 
court  to  pronounce  a  judgment  which  shall  be  valid 
and  enforceable  within  the  territorial  limits  to  which 
the  court  is  confined.  But  within  those  limits  it  can- 
not be  contended  that  toky  of  these  statutes  is  in  viola- 
tion of  the  Constitution  of  the  United  States,  and  no 
court  would  be  justified  in  declaring  any  of  them  void 
as  opi)osed  to  natural  justice,  or  the  principles  of  inter- 
national law.  Considemtions  of  this  sort  belong  ex- 
clusively to  the  legislative  department,  and  afford  no 
aid  to  the  courts  in  opposing  the  ascertained  will  of 
the  State.  If,  therefore,  it  is  the  will  of  the  law- 
making power  of  a  State  that  all  manner  of  judgments 
shall  be  rendered  against  non-residents  and  absentees 
upon  constructive  service  of  process,  such  as  publica- 
tion, there  would  seem  to  be  no  power  in  the  courts  of 
that  State  to  refuse  obedience.  These  principles  are 
folly  sustained  by  the  decision  of  the  court  of  appeals 
in  Gibbs  v.  Queen  Ins.  Co.  (63  N.  T.  114).  It  is  only 
when  the  judgment  records  come  before  foreign  trib- 
unals of  a  different  sovereignty,  and  the  latter  are 
asked  to  enforce  the  judgments,  that  the  questions 
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arise  which  were  discussed  and  passed  upon  in  Pen- 
noyer  v.  Nefl  (95  U.  S.  [5  Olto]  714). 

The  court,  therefore,  could  acquire  jurisdiction  over 
the  person  of  the  Baltimore  &  Ohio  Railroad  Com- 
pany for  the  purposes  of  the  action  by  any  service  of 
iprocess  authorized  by  the  laws  of  the  Stata,  and  the 
-jiext  question  is  whether  a  service  of  the  summons  and 
.complaint  upon  the  president  of  that  corporation  was 
sufficient  for  the  purpose. 

This  involves  a  review  of  the  legislation  of  the 
State  authorizing  the  commencement  and  prosecution 
of  actions  against  foreign  corporations,  and  prescribing 
the  mode  of  service  of  process  upon  them.  In  order 
not  to  extend  the  discussion  to  an  unnecessary  length, 
I  shall  not  refer  to  actions  against  non-residents  in 
general.  Such  review  was  extensively  made  in  1875 
by  FoLGER,  J.,  delivering  the  opinion  of  the  court  of 
appeals  in  Gibbs  v.  Queen  Ins.  Co.  (63  JV.  F.  114),  and 
the  following  propositions  extracted  from  said  opinion 
will  suffice  for  the  present  occasion,  viz. : 

Before  the  Revised  Statutes  a  foreign  corporation 
could  not  be  sued  at  law  in  invitum,  in  our  courts 
(McQueen  v.  Middletown  ManuCg.  Co.,  16  Johns.  5). 
Upon  the  report  of  the  revisers  that  the  fair  protection 
•of  our  own  citizens  required  that  some  provisions 
should  be  made  to  render  such  corporations  amenable 
to  our  laws  in  our  courts,  certain  sections  were 
adopted.  They  were  drawn  in  analogy  with  the  pro- 
visions of  the  statute  against  absent  debtors,  and  re- 
quired that  suits  in  the  supreme  court  against  a  for- 
eign corporation  should  be  commenced  by  attachment 
{2  JR.  ^.  p.  459,  §§15-30). 

By  chapter  107  of  the  Laws  of  1849  (p.  142),  it  was  pro- 
vided that  suits  against  any  foreign  corporation  mig'ht  ^ 
be  brought  in  the  supreme  court,  in  the  superior  courft 
and  court  of  common  pleas^  upon  any  cause  of  actioa* 
arising  in  this  State,  by  coQiplaint  and  summons,  with 
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an  attachment  as  then  provided  by  law  ;  the  summons 
and  complaint  to  be  served  as  provided  by  sections  113 
and  114  of  the  Code  of  Procedure  of  1848. 

But  when  later  in  the  year  1849  the  legislature,  in 
enacting  amendments  to  the  Code,  again  took  up  the 
subject  of  the  enforcement  of  rights  against  foreign 
corporations,  it  authorized  by  section  427  of  chapter 
438  an  action  against  a  corporation  created  by  the  law 
of  any  other  country  to  be  brought  in  the  same  courts 
named  in  chapter  107,  above  cited  : 

1.  By  a  resident  of  this  State,  for  any  cause  of 
action. 

2.  By  a  plaintiff  not  a  resident  of  this  State,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated,  within  this  State. 

This  was  in  some  respects  absolutely  inconsistent 
with  chapter  107  of  1849,  and  so  far  repealed  it  by  im- 
plication. The  legislature,  in  authorizing  an  action  by 
this  section,  meant  the  one  form  of  action  for  the  en- 
forcement of  private  rights,  which  it  at  the  same  time 
provided  for  and  denominated  a  civil  action  {Code, 
§  €9),  and  inasmuch  as,  by  section  127,  that  action  could 
be  commenced  alone  by  service  of  a  summons,  and  the 
form  of  that  summons  (§§  128,  129)  and  the  mode  of 
that  service,  were  prescribed  (§§  113,  114  of  1848),  it  at 
the  same  time,  with  the  authority  for  bringing  the 
action  by  that  summons,  gave,  for  the  first  time,  the 
power  to  serve  it  on  a  foreign  corporation,  either  by 
the  delivery  of  a  copy  to  a  certain  officer  of  it  or  by 
publication  (§§  134,  135  of  1849).  It  also,  in  that  year, 
for  the  first  time,  provided  for  an  attachment,  under 
the  Code,  upon  property  of  a  foreign  corporation,  as 
a  security  for  the  satisfaction  of  the  judgment. 

The  claim  advanced  in  that  case,  which  is  also 
made  in  the  case  at  bar,  that  the  service  of  the  sum- 
mons must  nevertheless  be  accompanied  by  the  levy  of 
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an  attachment  upon  the  property  of  the  corporation, 
Judge  FoLGEB  disposes  of  as  follows : 

''The  one  hundred  and  thirty-fourth  section,  as 
adopted  in  1849,  makes  no  limit  of  that  kind  upon  the 
service  by  publication,  though  it  was  required  by  the 
corresponding  section  of  1848  that  the  absent  defend- 
ant should  have  property  in  this  State,  or  should  be  a 
resident  thereof.  It  is  not  needed  that  stress  be  laid 
upon  this  differenoe.  •  In  1861  sections  134  and  135 
were  amended,  and  the  mode  of  service  of  summons 
upon  a  foreign  corporation  was  brought  distinctly  into 
notice.  It  was  declared  that  there  might  be  service  by 
delivery  of  a  copy  to  any  one  of  certain  officers  of  it, 
but  only  when  it  had  property  in  the  State,  or  the 
caase  of  the  action  arose  therein  (§  134);  and  that 
there  might  be  service  by  publicatign  only  in  one  of 
the  same  cases  (§  135).  These  sections  have  since  been 
amended,  but  with  no  narrower  limitation.  By  put- 
ting these  alternative  cases,  it  is  shown  that  the  l^s- 
lature  did  not  mean  to  insist  on  the  existence  of  prop- 
erty of  the  foreign  corporation  in  this  State,  as  always 
a  necessary  prerequisite  for  such  a  service  of  summons 
upon  it,  as  should  be  the  commencement  of  an  action 
against  it.  The  language  of  these  sections  is  to  this 
eifect.  Before  you  begin  your  action  against  a  foreign 
corporation  by  the  service  of  a  summons  upon  it,  by 
delivery  of  a  copy  or  by  publication,  either  there  must 
be  property  of  it  in  this  State,  or  the  cause  of  action 
must  have  arisen  therein  ;  one  or  the  other,  and. either 
will  suffice.  If  the  legislature  did  not  intend  to  make 
the  existence  of  property  in  this  State  a  controllings 
element  in  the  right  to  commence  an  action,  then  ii 
did  not  mean  to  make  an  attachment  against  property 
a  process  necessary  thereto,  for  the  plain  reason  that  it 
would  be  futile  to  issue  an  attachment  to  be  levied 
upon  property  when  none  could  be  found ;  and  delusive 
to  ^ allow  the  service  of  summons  in  a  case  where  no 
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property  can  be  found  in  the  State,  if  still  there  must 
be,  for  the  effectual  bringing  of  an  action,  an  attach-  * 
ment  issued  and  levied  upon  property  here." 

It  now  remains  to  be  seen  whether  the  Code  of 
Civil  Procedure,  that  went  into  effect  since  the  decision 
of  the  case  last  refeiTed  to,  has  worked  any  change  in 
the  law  as  it  was  declared  at  that  time. 

On  examination  it  will  be  found  that  the  great 
feature  of  the  prior  Code,  which  provided  for  a  single 
form  of  action  for  the  enforcement  of  all  private 
rights,  denominated  a  civil  action,  and  for  the  com- 
mencement thereof  by  the  service  of  a  summons,  ren- 
dering any  other  conjoint  process  unnecessary,  was 
carefully  preserved. 

It  will  also  be  found  that  section  427  of  chapter 
4S8  of  the  statute  of  1849  was  retained  in  its  original 
language,  and  that  section  263  of  the  Code  of  Civil 
Procedure,  the  object  of  which  was  to  render  the  civil 
jurisdiction  of  all  the  superior  city  courts  uniform, 
confei*s  additional  powers  upon  the  courts  named 
therein.  That  section,  so  far  as  it  relates  to  foreign 
corporations,  is  as  follows : 

**  §  263.  The  civil  jurisdiction  of  ^ach  of  the  supe- 
rior city  courts  extends  to  the  following  actions  and 
special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  it  in  a  par- 
ticular case,  by  special  statutory  provisions  (subd.  7) : 
To  an  action  brought  by  a  resident  of  that  city  against 
a  foreign  corporation,  either,  1,  to  recover  damages  for 
the  breach  of  contract,  express  or  implied,  or  a  sum 
payaUe  by  the  terms  of  a  contract,  express  or  implied, 
where  the  contract  was  made,  executed,  or  delivered 
within  the  State,  or  where  the  cause  of  action  arose 
within  the  State ;  or,  2,  where  a  warrant  of  attach- 
ment, granted  in  the  action,  has  been  actually  levied, 
within  that  city,  upon  property  of-  the  corporation ; 
or,  3,  where  the  summons  is  served  by  delivefy  of  a 
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copy  thereof,  within  that  city,  to  an  officer  of  the  cor- 
poration, as  prescribed  by  law." 

In  the  first  two  classes  of  oases,  therefore,  ennmer- 
ated  in  subdivision  7  of  section  263,  it  would  seem  that 
the  superior  city  courts  have  power  to  order  service  of 
the  summons  by  publication.  But  whenever  the 
summons  is  served,  as  prescribed  by  law,  by  a  delivery 
of  a  copy  within  the  territorial  jurisdiction,  the  juris- 
diction of  the  courts  named  embraces  any  cause  of 
action  cognizable  by  the  courts  of  the  State. 

The  next  question  therefore,  is,  what  are  the 
requirements  of  the  law  as  to  personal  service  of  the 
summons  upon  a  foreign  corporation  ? 

Section  432  of  the  Code  of  Civil  Procedure  pre- 
scribes: Personal  service  of  the  summons,  upon  a  de- 
fendant, being  a  foreign  corporation,  must  be  made  by 
delivering  a  copy  thereof  within  the  State,  as  follows : 

1.  To  the  president,  treasurer  or  secretary ;  or,  if 
the  corporation  lacks  either  of  these  officers,  to  the 
officer  perfonning  corresponding  functions,  under 
another  name. 

2.  To  a  x>erson  designated  for  the  purpose  by  a  writ- 
ing under  the  seal  of  the  corporation,  and  the  signa- 
ture of  its  president,  vice-president,  or  other  acting 
head,  accompanied  by  the  written  consent  of  the  per- 
son designated,  and  filed  in  the  office  of  the  Secretary 
of  State,  &c.,  &c.,  &c. 

8.  If  such  a  designation  is  not  in  force,  or  if  neither 
the  person  designated,  nor  an  officer  specified  in  subdi- 
vision one  of  this  section,  can  be  found  with  due  dili- 
gence, AKD  the  corporation  has  property  within  the 
State,  OR  the  cause  of  action  arose  therein ;  to  the 
cashier,  a  director,  or  a  managing  agent  of  the  corpo- 
ration, within  the  State. 

By  this  section  the  absolute  duty  of  designating 
a  person  for  the  purpose  of  receiving  process,  as  a  con- 
dition upon  which  they  may  do  business  here,  which 
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is  specifically  required  of  foreign  fire  insurance  com- 
panies by  other  statutory  provisions  {L.  1853,  p.  915, 
§  23 ;  i.  1862,  c.  367),  has  not  been  extended  to  for- 
eign corporations  in  general.  But  the  legislative  in- 
tention in  enacting  it,  clearly  was  that  if  a  foreign 
corporation  doing  business  here  has  not  sufficient 
regard  for  its  own  interests  to  make  a  designation,"  serv- 
ice of  process  .-upon  one  of  the  persons  enumerated  in 
subdivisions  1  and  3,  and  as  therein  prescribed,  shall 
in  every  case  be  sufficient.  This  becomes  still  more 
clear  when  it  is  considered  that  the  section  referred  to 
is  a  substitute  for*  and  superseded  subdivision  1  of  sec- 
tion 134  of  the  prior  Code,  and  chapter  279  of  the 
Laws  of  1855,  and  that  the  last  mentioned  statute  pro- 
vided that  every  foreign  corporation  doing  business  in 
this  State  should  designate  some  person  for  the  receipt 
of  service  of  process,  and  that  in  default  thereof  serv- 
ice  on  any  person  found  within  this  State  acting  as  the 
agent  of  such  corporation,  or  doing  business  for  it, 
should  be  effectual. 

Service,  therefore,  of  the  summons  in  this  action, 
upon  the  president  of  the  Baltimore  and  Ohio  Railroad 
Company,  within  the  limits  of  the  city  of  New  York, 
was  sufficient  to  confer  jurisdiction  upon  this  court  of 
the  person  of  said  corporation,  for  the  purposes  of  the 
action.  If  the  service  which  was  made  in  fact,  was 
regular,  it  having  already  been  shown  that  the  court 
also  possessed  jurisdiction  of  the  subject-matter  to 
some  extent  at  least,  the  orders  appealed  from  cannot 
be  sustained. 

It  is  claimed,  however,  that  the  alleged  service  was 
invalid,  because  access  to  Mr.  Garrett  was  obtained  by 
fraud,  trick  and  device.  This  court  has  repeatedly 
held  that  where  deceit  is  used  for  the  purpose  of  bring- 
ing a  defendant  within  its  territorial  jurisdiction,  who 
otherwise  would  not  be  amenable  thereto,  the  service 
of  the  summons  effected  by  such  means  will  be  vacated 
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and  set  aside  on  motion  (Carpenter  v.  Spooner,  3 
Sand/.  717 ;  Baker  v.  Wales,  3  Jones  &  8.  403). 

Bnt  the  rale  goes  no  farther.  According  to  his 
own  showing  Mr.  Garrett  was  in  New  York  on  the 
26th,  27th,  28th  and  29tfa  of  February,  to  attend  a 
meeting  of  the  presidents  of  the  ti*ank  lines  and  to 
other  business  there.  His  complaint  simply  is  that 
when  the  parties  having  the  papers  for  service  first 
arrived,  on  the  28th  of  February,  at  the  hotel  at  which 
he  was  stopping,  they  endeavored  to  gain  access  to 
him  by  stating  that  they  wanted  to  see  him  on  the 
business  of  the  New  York  Elevated  Railroad  Com- 
pany. Bnt  the  fact  is  that  they  did  not  obtain  access 
to  him  at  that  time,  and  that  he  was,  later  in  the  day, 
served  in  the  public  hall  of  the  hotel.  Moreover,  the 
parties  thus  sought  to  be  charged  with  improper  con- 
duct expressly  denied  the  charge.  Upon  a  full  con- 
sideration of  all  the  testimony  read  upon  this  point  on 
both  sides,  no  sufficient  reason  appears  for  setting 
aside  the  service  of  the  summons. 

The  question  of  jurisdiction  having  been  disposed 
of,  it  remains  to  be  determined  what  should  have  been 
done  below  upon  the  hearing  of  the  motions,  and  here 
again  it  is  necessary  to  notice  several  technical  objec- 
tions before  the  merits  are  reached. 

As  to  the  injunction  order,  it  was  claimed  that  the 
alleged  service  of  it  upon  Mr.  Garrett  was  not  valid^ 
because  the  order  purports  to  be  a  special  term  order, 
and  no  certified  copy  thereof  was  delivered.  True, 
the  order  contained  a  caption  which  is  not  only  us^^al, 
but  necessary,  in  the  case  of  a  special  term  order.  But 
that  did  not  necessarily  make  it  one.  It  was  signed 
by  the  judge  with  his  full  name,  and  no  direction  was 
given  to  enter  it,  nor  was  it  in  point  of  fact  entered. 
It  therefore  remained  the  judge^s  order. 

The  next  claim  is  that  if  the  order  were  to  be  re^ 
garded  as  the  judge's  order,  it  was  not  duly  served, 
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becauae  the  signature  of  the  judge  was  not  shown  as 
required  by  the  Code.  Section  610  requires  that  where 
the  injunction  order  is  granted  by  a  judge,  it  must  be 
served  by  showing  the  original  and  delivering  a  copy 
thereof.  The  service  was  made  by  one  Henry  C.  Free- 
man, who  is  thirty-three  years  of  age,  and  perfectly 
familiar  with  serving  process.  He  testifies  positively 
that  when  he  gave  the  envelope  which  contained  the 
papers  into  the  hands  of  Mr.  Garrett,  he  informed  him 
that  the  contents  consisted  of  the  summons  and  corfi- 
plaint  and  injunction  in  a  suit  against  the  Baltimore 
and  Ohio  Bailroad  Company ;  that  Mr.  Garrett  took 
the  papers ;  that  then  he  (Freeman)  opened  the  original 
injunction  order,  showed  Garrett  the  judge's  signature 
at  the  foot  thereof,  and  said  to  him  :  ^^  This  is  the  sig- 
nature of  Chief  Justice  Curtis  to  the  original  injunc- 
tion order,  of  which  you  have  a  dbpy  inside ;"  that 
GFarrett  took  the  papers  out  of  the  envelope,  looked  at 
them,  and  went  with  them  in  his  hand  through  the 
hall  towards  his  room.  In  this  statement  Freeman 
stands  fully  corroborated  by  Mr.  Vose,  a  student-at- 
law  in  the  otBee  of  plaintiff's  attorneys,  and  as  Mr. 
Garrett  admits  that  a  paper,  partly  written  and  partly 
printed,  was  shown  to  him,  and  that  reference  was 
made  to  Judge  Curtis,  and  that  thereupon  he  went 
directly  to  his  room,  and  then  took  the  papers  from 
the  envelope  and  read  them,  the  clear  weight  of  evi- 
dence, supported  by  the  probabilities,  is  that  the 
judge's  signature  to  the  original  order  was  shown. 

It  is  also  insisted  that  the  injunction  order  itself  is 
defective  and  void,  because  it  does  not  recite  the 
grounds  of  the  injunction.  True,  section  610  of  the 
Code  of  Civil  Procedure  prescribes  that  the  injunction 
order  should  briefly  state  the  grounds  for  the  injunc- 
tion. But  a  failure  to  comply  with  this  requirement 
is  not  a  jurisdictional  defect.  It  constitutes  only  an 
irregularity  for  which  the  injunction  order  may  be  set 
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aside,  and  if  no  sabstai^tial  right  of  the  defendant  has 
been  violated,  the  defect  may  be  disregarded  or  sup- 
plied under  section  723.  No  prejudice  is  shown  to 
have  accrued  in  this  case,  nor  is  the  order,  as  drawn, 
wholly  defective  in  the  particular  referred  to.  It 
states  that  it  was  made  on  the  verified  complaint  and 
affidavit  of  A.  B.  Chandler,  copies  of  which  were  served 
with  it.  These  contain  the  grounds  oh  which  the  judge 
acted,  and  the  order  refei*s  the  defendants  to  them  as 
therein  stated.  In  some  cases, — as,  for  instance,  where 
the  complaint  is  not  served  with  the  order,  or  where 
the  grounds  of  the  injunction  are  matters  extrinsic  to 
the  cause  of  the  action  set  forth  in  the  complaint, — the 
requirement  of  the  Code  may  be  of  value.  But  in  tlie 
case  at  bar,  where  the  grounds  of  injunction  are  fully 
contained  in  the  complaint  and  affidavit  accompanying 
it,  and  the  order  4n  terms  refers  to  such  pai)ers,  and 
where  copies  of  such  papers  were  served  with  a  copy 
of  the  order,  and  no  prejudice  whatevei?  is  shown  to 
have  accrued  from  the  plaintiffs  omission  to  comply- 
literally  with  the  requirement  of  section  610,  the  right 
and  justice  of  the  case  require  that  the  objection  founded 
upon  this  defect,  if  it  be  one,  should  not  be  entertained 
on  appeal  in  the  first  instance.  The  same  considera- 
tions would  dispose  of  the  remaining  objection  that 
the  preliminary  injunction,  as  granted,  does  not  strictly 
follow  the  prayer  for  an  injunction  contained  in  the 
complaint,  even  if  there  were  a  requirement  that  this 
should  be  so,  which  is  not  the  case. 

As  to  the  merits  of  the  cordroversy. 

As  Already  stated  there  was,  on  the  hearing  below, 
quite  a  dispute  as  to  the  nature  and  terms  of  the  agree- 
ment upon  which  the  plaintiff  relies.  Upon  the  whole 
case  I  have  not  been  able  to  satisfy  myself  that  such  a 
contract  existed  between  the  parties  as  is  alleged  in 
the  complaint.  The  plaintiff  failed  to  prove  an  accept- 
ance of  the  formal  written  contract  relating  to  the  line 
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from  Washington,  Pa.,  to  Columbus,  Ohio,  which 
was  made  and  executed  by  it,  and  sent  to  the  Balti- 
more and  Ohio  Bailroad  Company  for  execution,  while 
the  latter  showed  expressly  its  refusal  of  it.  Conse- 
quently, whatever  arrangement  may  have  existed  in 
respect  to  that  line  must  be  deemed  to  have  been  sub- 
stantially the  same  as  it  existed  between  'the  parties  as 
to  the  other  lines.  The  plaintiff  also  failed  to  show, 
by  a  preponderance  of  proof ,^  that,  as  to  all  other  lines, 
it  was  entitled  to  one  year's  notice  of  the  intention  of 
the  Baltimore  and  Ohio  Railroad  Company  to  acquire 
the  absolute  ownership  and  control  of  them,  to  the  ex- 
clusion of  the  plaintiff  from  their,  use.  But  the  clear 
weight  of  the  evidence  is  that  the  railroad  could  only 
acquire  such  absolute  ownership  and  exclusive  control 
upon  payment  to  the  plaiAtiff  of  the  cost  of  the  lines. 
In  this  respect  the  claim  of  the  plaintiff  stands  corrob- 
orated by  the  affidavits  of  Eckert  and  Tinker,  read  on 
behalf  of  the  defendants,  while  Mr.  Garrett  is  the  only 
one  who  testifies  to  the  contrary.  This  state  of  the 
proof,  even  when  considered  wholly  apart  from  the 
improbability  and  unreasonableness  of  the  claim  made, 
that  the  railroad  company  had  the  right  to  acquire  the 
absolute  ownership  and  exclusive  control,  if  it  saw  lit, 
of  the  lines,  the  day  after  they  were  built,  and  the 
amount  of  compensation  was  to  be  left  an  open  ques- 
tion, becomes  still  more  important  when  it  is  borne  in 
mind  that  it  is  agreed,  on  all  sides,  that  the  arrange- 
ment between  the  two  companies,  whatever  it  was,  was 
made  between  General  Eckert,  who  was  formerly  pres- 
ident of  the  plaintiff's  corporation,  and  now  is  the 
president  of  the  American  Union  Telegraph  Company, 
as  the  representative  of  the  plaintiff,  on  the  one  hand, 
and  Mr.  G^arrett,  as  the  representative  of  the  Baltimore 
and  Ohio  Railroad  Company,  on  the  other  hand. 

The  same  questions  seem  to  have  been  litigated  by 
the  parties  to  this  action  on  a  motion  made  by  the 
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plaintiff  before  Judge  Tuley  of  the  circuit  court  of 
Cook  county,  in  the  State  of  niinois,  for  an  injunc- 
tion similar  to  the  one  prayed  for  here,  upon  proof  oor* 
responding  very  much  to  the  proof  here. 

Judge  TuLET  held  :  That  the  arrangement  between 
the  plaintiff  and  the  railroad  company  was  in  the  nature 
of  a  partnership  or  joint  adventure.  The  property  of 
each  was  used  to  make  money  for  both,  and  was  used 
as  joint  property,  for  the  common  benefit.  By  the 
joint  arrangement  the  property  of  the  parties  became 
to  some  extent  so  intermingled  that  it  was  necessary 
on  its  termination  that  the  railroad  company  should 
own  all  the  property,  and  for  the  railroad  company's 
own  security  it  was  necessary  that  this  power  to  ter- 
minate the  joint  arrangement  and  take  possession 
should  exist.  But  a  court  of  equity  will  scan,  as  with 
an  eagle's  eye,  the  circumstances  attending  the  exercise 
of  that  legal  right,  to  discover,  if  possible,  whether 
the  right  has  been  exercised  in  good  faith,  or  whether 
the  virus  of  mala  fides  has  destroyed  the  vitality  of  the 
act.  In  the  course  of  his  examination  into  such  at- 
tending circumstances  which  he  then  made,  Judge 
Tuley  says  :  ''In  the  first  plabe,  the  primary  object  of 
this  power  being  reserved  to  the  railroad  company, 
was  for  its  own  protection.  It  was  not  to  enable  the 
railroad  company  to  obtain  any  unfair  advantage  over 
the  telegraph  company,  and  obtain  its  property  at  an 
undervalue,  or  to  enable  it  to  wantonly  or  oppressively 
injure  or  destroy  the  telegraph  company  ;  nor  to  enable 
the  railroad  company  to  speculate  upon  the  property 
it  might  acquire  by  terminating  the  agreement,  but  it 
was  solely  to  be  used  for  its,  the  railroad  company's, 
own  protection  and  benefit.  No  cause  of  complaint 
appears  to  exist  against  the  telegraph  company;  it 
does  not  appear  that  it  has  not  carried  out  iis  contract 
in  good  faith,  nor  does  it  appear  that  it  was  necessary 
for  the  protection  of  the  railroad  comx)any  that  the 
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agreement  should  be  terminated.  The  same  day  it  was 
terminated,  an  arrangement  was  made  by  the  Baltimore 
and  Ohio  Railroad  Company  with  a  rival  telegraph 
company.  Was  it  good  faith  to  terminate  the  agree* 
ment  to  benefit  a  rival  in  business  of  the  telegraph 
company  ?  Was  it  a  bona  fide  exercise  of  this  power 
to  terminate  this  agreement  for  the  joint  benefit  of  the 
railroad  company  and  the  American  Union  Telegraph 
Company  ?  Tried  by  the  standard  of  morality  that 
pervails  in  this  court,  both  these  questions  must  be 
answered  in  the  negative.  Would  the  exercise  of  this 
right,  in  order  that  the  railroad  company  might  have 
an  advantage  in  the  settlement  of  accounts,  be  an  exer- 
cise of  the  power  in  good  faith  ?  Most  clearly  not. 
The  defendant  railroad  does  not  by  its  answer  state 
that  it  offered  to  pay  for  the  property,  or  that  it  is  now 
willing  to  pay  for  the  same.  The  only  offer  it  made  on 
taking  possession,  or  now  makes,  is  to  adjust  accounts. 
Does  good  faith  resort  to  deceit  and  fraud  to  enable  it 
to  exercise  a  clear,  legal  right,  as  by  giving  notice,  on 
February  28,  that  possession  would  be  taken  March  1, 
and  then  taking  possession  clandestinely  within  five 
hours  after  the  notice  is  given  i  This  may  be  justifia- 
ble by  a  standard  of  good  faith  that  exists  elsewhere, 
but  cannot  be  justified  by  the  standard  that  exists  in 
a  court  of  conscience." 

Having  reached  this  conclusion,  and  having  previ- 
ously found,  that,  as  a  matter  of  fact,  payment  was  to 
be  made  upon  taking  possession,  and  that  it  was  to  be 
a  payment  of  the  original  cost,  and  not  a  balancing  or 
settlement  of  accounts,  the  learned  judge  granted  the 
motion  for  an  injunction. 

In  the  case  at  bar  I  can  reach  no  different  result. 
Independent  of  the  question  whether  the  plaintiff  under 
all  the  circumstances  is,  or  is  not,  entitled  to  at  least 
a  reasonable  notice,  and  assuming  that  all  the  lipes  in 
controversy  were  erected  by  the  plaintiff  upon,  and 
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affixed  to,  real  estate  belonging  to  the  railroad  oom- 
pany,  under  a  mere  license,  revocable  at  the  pleasure  of 
the  railroad  company,  which  is  the  aspect  most  favor- 
able to  the  latter,  though  not  strictly  true  in  fact,  such 
license  was  given  pursuant  to  an  agreement  that  its 
revocation  should  be  accompanied  by  payment,  and 
that  in  the  meantime  the  plaintiff  should  have  the  full, 
free  and  uninterrupted  use  of  the  lines.  The  giving  of 
the  license  constituted  only  part  of  the  agreement. 
The  lines  were  erected  on  the  faith  of  the  whole  of  it, 
aiid  are  protected  by  it.  The  right  of  the  railroad 
company  to  acquire  the  absolute  ownership  and  elsclu- 
sive  control  depends  not  merely  upon  a  revocation  of 
the  license,  but  on  the  performance*  of  a  condition 
which,  by  the  terms  of  the  agreement,  is  to  be  per- 
formed on  its  part  in  connection  with,  and  at  the  time 
of  the  revocation.  That  condition  is  payment,  or  ten- 
der of  payment  at  least,  and  it  is  a  condition  precedent. 
The  agreement  clearly  had,  as  was  truly  said  by  the 
learned  counsel  for  the  plaintiff,  two  parts,  that  were 
reciprocal  and  dependent  the  one  on  the  other.  So 
that  if  there  was  agreement  enough  to  support  the 
claim  of  the  defendants,  that  by  means  of  it  they  are 
entitled  to  become  owners  of  the  plaintiff's  property,  it 
is  sufficient  also  to  entitle  the  plaintiff  to  protection 
against  the  consummation  of  an  illegal  scheme  to  obtain 
possession  without  making  compensation.  The  issues 
upon  which  the  railroad  company's  claim  of  title  must 
turn  depend  upon  the  details  of  the  arrangement, 
which  can  only  be  derived  from  the  examination  and 
cross-examination  of  all  parties  personally  concerned  in 
the  business.  Upon  their  present  affidavits  the  strong 
preponderance  of  proof  is  that  the  joint  arrangement 
was  only  to  be  terminated  on  making  compensation. 
This,  in  connection  with  the  other  proof  in  the  case, 
showing  the  importance  to  the  plaintiff  of  the  lines  in 
controversy,  as  connecting  links  in  its  entire  system  of 
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telegraphic  communication  over  the  whole  country,  and 
the  irreparable  injury  the  plaintiff  would  sustain,  if  the 
company  were  permitted  to  take  possession  and  ex- 
clusive control  without  making  compensation  at  the 
same  time,  is  amply  sufficient  to  warrant  a  court  of 
equity  to  restrain  by  injunction  a  threatened  violent 
usurpation  of  its  decision. 

Upon  this  point  Judge  McCrary  of  the  United 
States  circuit  court  for  the  district  of  Nebraska,  in  the 
case  of  Atlantic  &  Pacific  Telegraph  Co.  v.  Union  Pacific 
Eailway  Co.  and  the  American  Union  Telegraph  Co., 
heard  at  St.  Louis,  Mo.,  April,  1880,  makes  the  follow- 
ing pertinent  remarks : 

"The  right  of  rescission  does  not  justify  the  rail- 
road company  in  taking  possession,  except  by  lawful 
means.  The  plaintiff  has  a  right  to  be  heard  upon 
issue  in  a  proper  proceeding  before  being  ejected. 
The  present  question  is  not,  whether  the  contracts 
should,  in  such  a  proceeding,  be  rescinded  and  the 
property  restored  to  the  railroad  company,  but  whether 
this  should  be  done  by  the  railroad  company  upon  its 
own  motion,  and  in  a  way  deprive  the  plaintiff,  not 
only  of  a  hearing  in  a  regular  course  in  this  court,  but 
als<!)  deprive  it  of  the  right  to  appeal.  It  is  one  thing 
for  me  to  hold  that  the  contracts  are,  in  my  judgment, 
tUira  vi'reSy  and  quite  another  to  say  to  the  railroad 
company  :  '  You  may  turn  the  plaintiff  out  and  take 
possession  without  giving  it  a  day  in  court.'  An 
injunction  will  often  be  granted  to  restrain  a  party 
deciding  for  himself  a  question  involving  controverted 
rights,  and  to  compel  him  to  resort  to  the  courts,  and 
this  Tvithout  regard  to  the  absolute  merits  of  the  con- 
troversy ;  it  is  enough  that  there  is  a  controversy  to 
justify  a  court  of  equity  in  directing  that  it  be  settled 
by  legal  proceedings  (Eckelkamp  v.  Schroeder,  45  Mo. 
605 ;  ^'^arick  «.  New  York,  4  Johns.  Ch.  53  ;  Dudley  v. 
Trustees,  12  B.  Monroe,  610  ;  Farmers  v.  Reno,  53  Pa. 
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St.  234 ;  Lansing  v.  Steamboat  Co.,  7  Johns.  Oh.  162). 
The  principle  settled  by  these  and  many  other  cases  is, 
that  a  party  who  is  in  actnal  x>ossession  of  property^ 
claiming  under  color  of  title,  is  not  to  be  ousted,'  except 
by  the  means  provided  by  law,  and  such  a  possession  a 
court  will  protect  by  injunction  from  disturbance  by  any 
other  means.  For  this  reason,  therefore,  as  well  as  upon 
the  grounds  above  stated,  I  am  clearly  of  the  opinion 
that  the  railway  company  cannot  be  permitted  to  oust 
the  plaintiff  from  possession  without  process." 

But  though  the  plaintiff  thus  presents  large  equities 
calling  for  protection,  this  court,  owing  to  the  local 
character  of  part  of  the  cause  of  action,  as  already 
stated  when  the  point  as  to  the  jurisdiction  was  con- 
sidered, can  interpose  only  to  a  limited  extent.  It 
cannot  act  directly  upon  the  actual  possession  of  the 
property  in  dispute  which  is  not  within  this  State. 
The  most  it  can  do,  is  to  protect  the  plaintiff  against 
unlawful  interference  set  or  to  be  set  on  foot  within 
this  St^te,  and  to  the  extent  as  the  proofs  disclosed  any 
such  interference,  actual  or  threatened,  the  preliminary 
injunction  might  have  been  retained,  if  the  plaintiff 
had  asked  for  it. 

For  the  foregoing  reasons  the  motion  of  the  railroad 
company  to  set  aside  the  summons,  complaint,  and  in- 
junction, and  the  service  thereof,  and  the  motion  of  the 
American  Union  Telegraph  Company  to  set  aside  the 
supplemental  summons,  complaint  and  injunction,  and 
the  service  thereof,  and  also  the  order  bringing  in  said 
company  as  a  party  defendant,  should,  each  of  them, 
have  been  denied. 

On  the.  motion  of  the  plaintiff  for  the  continuai|ce  of 
the  injunction,  an  order  might  properly  have  been 
granted,  in  effect  enjoining  and  restraining  the  defend- 
ants, and  each  of  them,  their  officers,  attorneys,  agents 
and  servants,  during  the  pendency  of  the  action,  from 
taking  any  steps  within  the  State  of  New  York  towards 
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completiug  or  consammating  the  contraot  alleged  to 
have  beea  entered  into  between  the  defendants,  with 
a  view  to  deprive  the  plaintiff  of  the  use  or  control  of 
the  wires,  poles  and  property  described  in  the  com- 
plaint, or  from  giving  or  transmitting  within  or  from 
the  State  of  New  York  any  orders  id  respect  thereto, 
or  fi'om  in  any  other  way  interfering,  or  continuing  to 
interfere,  within  the  State  of  New  York,  with  the 
plaintiff's  rights  in  said  wires,  poles  and  property. 

But  as  the  plaintiff  made  no  request  for  an  injunc- 
tion in  such  modified  form,  and  as  the  injunction,  as 
originally  granted,  was,  for  the  reasons  hereinbefore 
stated,  too  broad  to  be  continued,  the  motion  for  its 
continuance,  instead  of  being  dismissed,  might  well 
have  been  denied,  without  prej  udice  to  an  application 
for  such  injunctive  relief  as  the  court  had  power  to 
grant  in  the  premises.  And  this  is  as  far  as  it  is  expe- 
dient to  go  on  the  present  api>eal. 

An  inquiry  should  also  have  been  instituted  as  to 
the  coiitenpt  alleged  to  have  been  committed  by  the 
railroad  company  and  J.  W.  Garrett.  The  preliminary 
injunction  having  been  made  with  jurisdiction,  the  de- 
fendants were  bound  to  respect  it,  whether  there  was 
an  irregularity  about  it  or  not,  or  whether  it  was  too 
broad  or  not.  As  was  said  in  People  v.  Compton 
(1  Duer^  512),  he  who  resists  the  order  or  process  of  a 
court  of  justice,  trusting  to  his •  own  belief  of  its  want 
of  jurisdiction,  acts,  iu'  all  cases,  at  his  own  peril,  and, 
when  he  is  proved  to  be  mistaken,  is,  in  all  cases, 
justly  punished.  It  is  upon  this  principle  alone  that 
the  supremacy  of  the  law,  and  the  just  authority  of 
courts  of  justiise,  can  be  maintained. 

So  it  has  been  expressly  decided  by  the  court  of 
appeals  in  the  recent  case  of  Mayor,  &c.  v.  New  York 
and  Staten  Island  Ferry  Company,  that  a  corporation 
can  be  restrained  by  injunction  ;  that  it  can  be  fined 
and  its  property  sequestrated  for  a  violation  thereof ; 
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that  an  injunction  must  not  be  defeated  by  sabterf  ages 
and  tricks,  and  that  all  persons  bound  to  obey  it  may 
be  guilty  of  a  violation  as  well  by  aiding,  abetting  or 
countenancing  others  in  violating  it,  as  by  doing  it 
directly. 

In  the  case  at  bar  the  plaintiff  claimed  that  after 
the  issuing  of  the  preliminary  Injunction,  and  before 
its  actual  service,  but  with  knowledge  of  its  existence 
and  the  intent  to  defeat  it,  John  W.  Garrett,  as  presi- 
•dent  of  the  railroad  company,  and  others,  acting  under 
orders  from  hiiii)  committed  certain  acts  in  the  city  of 
New  York,  and  that  during  the  same  interval,  and  also 
during  the  period  intervening  between  the  service  of 
the  injunction  and  the  hearing  of  the  motions,  certain 
occurrences  took  place  elsewhere,   in    pursuance   of 
orders  sent  from  New  York,  in  consequence  of  which 
the  plaintiff  was  deprived  of  the  use  of  certain  lines  of 
telegraph,  which  the  injunction  was  designed  to  pro- 
tect.   Without  going  into  details  I  will  simply  state 
that  enough  was  shown  to  make  it  the  duty  of  the 
court  to  take  cognizance  of  the  charge  and  to  make  in- 
quiry.    If  for  that  purpose  it  was  necessary,  in  order 
to  acquire  jurisdiction  over  the  i)erson  of  John  W. 
Garrett,  to  bring  him  in  on  an  attachment  against  his 
person,  as  was  claimed  by  the  plaintiff,  such  attach- 
ment should  have  been  granted.     So,  if  the  proof  ad- 
duced in  support  of  the  charges  made  was  not  suffi- 
ciently explicit,  the  motion  to  punish  might  have  been 
allowed  to  stand  over  for  further  and  more  detailed 
l^roof,  or  a  reference  might  have  been  ordered  to  take 
proof,  and  ascertain  the  precise  facts.    As  this  branch 
of  the  case  received  no  consideration  below,  owing  to 
the  grounds  upon  which  all  the  motions  were  disposed 
of,  and  should  not  be  determined  until  the  court  is  in 
possession  of  all  the  facts  that  bear  upon  it,  and  espe- 
cially as  the  proof  at  present  before  the  court  is  not  so 
full  and  explicit  as  it  evidently  can  be  made,  ir  seems 
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to  me  that  the  general  term  should  not  proceed  to 
finally  adjudicate  upon  it.  I  am  of  the  opinion  that 
the  best  disposition  to  be  made  of  it  upon  the  presenir 
appeals,  is  to  order  that  an  attachment  issue  against 
John  W.  Gkirrett,  bailable  in  a  sum  sufficient  to  secure 
his  attendance  hereafter  ;  that  interrogatories  be  filed 
and  served  touching  the  alleged  contempts  ;  that  the 
railroad  company  and  John  W.  Garrett  be  required  to 
make  written  answers  thereto,  and  that  it  be  referred 
to  a  referee  to  examine  the  said  John  W.  Garrett  on 
oath,  upon  the  said  interrogatories,  to  take  such 
further  proofs  as  either  party  may  produce  before  him 
touching  the  alleged  contempts,  and  to  ascertain  what 
injury,  if  any,  the  plaintiff  sustained  in  consequence 
thereof,  and  the  extent  thereof,  and  that  he  report  such 
answers  and  proofs  to  this  court,  with  his  opinion 
thereon,  and  that  upon  the  coming  of  in  of  said  report 
either  party  may,  on  eight  days'  notice,  move  at  special 
term  for  the  proper  order  and  adjudication  thereon, 
and  that  for  these  purposes  the  case  be  remitted  to  the 
special  term. 

The  orders  appealed  from  should  be  reversed,  with 
costs,  and  orders  entered  determining  the  several  mo- 
tions in  conformity  with  the  views  above  expressed. 
The  orders  so  to  be  entered  should  be  settled  on  notice, 
and  on  such  settlement  further  suggestions  of  counsel 
as  to  details  will  receive  due  attention. 

Sedgwick,  Ch.  J. — I  am  of  opinion  that  under  sec- 
tion 432,  Code  of  Civil  Procedure,  personal  service  was 
made  upon  the  Baltimore  and  Ohio  Bailroad  Company, 
defendant,  by  the  delivery  of  the  copy  of  the  sum- 
mons to  the  president  of  the  company.  The  only 
doubt  on  the  subject  is  raised  by  the  suggestion,  that 
the  gentleman  to  whom  the  copy  was  delivered  was 
not  within  this  State  as  president,  or  then  acting  as 
such  for  the  company.  His  own  affidavit,  however, 
shows,    that    besides .  his   being    in   this    State   on 
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February  28,  when  service  was  made,  and  on  the  27th 
and  26th,  ^'  to  attend  a  meeting  of  the  presidents  o! 
•the  trunk  lines,  and  to  other  business  there,"  he  was 
on  the  28th  representing  the  company  and  acting  for 
it,  in  the  specific  matter  involved  in  this  action.  In  his 
affidavit,  he  says  that  on  that  day,  he,  on  behalf  of  his 
company,  signed  a  notice  to  plaintiff,  that  named  a 
time  for  terminating  the  arrangement  between  us  and 
taking  possession  of  the  lines,  and  instructed  Mr. 
Tinker  to  deliver  the  same  to  the  president  of  the 
plaintiff ;  and  on  the  same  day,  after  the  service,  he 
saw  Mr.  Tinker  and  asked  him  what  he  had  done  in 
the  matter  of  the  Atlantic  and  Pacific  Telegraph  Com- 
pany's lines,  and  received  particular  information.  The 
control  of  the  matter  had  been  given  to  him  by  his 
company.  His  affidavit  identifies  him  with  the  com- 
pany. It  contains  averments  of  this  kind :  I  could  not 
tell  at  what  time  changed  relations,  &c.,  might  require 
^"^  me  to  have  full  and  prompt  possession  of  all  the 
lines  on  the  Baltimore  and  Ohio  Kailroad  Company 
and  its  connections ;  it  was  distinctly  agreed  that  '*  I 
was  to  be  at  liberty  any  time  I  pleased  to  revoke  the 
license  I  was  giving,'*  and  **at  the  same  time  to  take 
possession,  if  I  so  pleased,  of  all  wires  and  poles  ;  for 
some  time  previous  to  February  28  I  had  contemplated 
and  determined  to  terminate,  absolutely,  all  relations 
with  the  telegraph  company,  and  to  exercise  my  right 
to  take  possession  of  such  wires  and  poles  as  it  had 
erected  ;  I  instructed  my  superintendent  of  telegraph, 
(Mr.  Charles  A.  Tinker)  about  the  12th  of  February 
last,  to  go  to  New  York  and  personally  to  notify  the 
president  of  th,e  telegraph  company  of  my  intention.'* 
The  proof,  therefore,  was,  that  he  was  within  this 
State,  acting  as  president,  at  the  time  the  service  was 
made.  Under  this  view  the  service  being  good,  if 
nothing  else  called  for  an  examination  of  the  natare 
and  validity  of  the  clain^^  stated  i,n  the  complaint,  any 
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objection  to  the  jarisdiction  of   the  court,  must  be 
made  in  the  regular  way,  by  pleading. 

The  motion  to  continue  the  injunctions  was  met  by 
an  objection  which  involves  an  examination,  to  a  cer- 
tain extent,  of  the  claim  made  by  the  complaint.  The 
injunction  orders  did  not  require  a  broader  examina- 
tion than  was  necessary  to  determine  whether  the 
complaint  stated  any  cause  of  action,  which  supported 
the  injunctions. 

The  first  injunction  order  was  made  U}>on  an  orig- 
inal complaint  against  the  Baltimore  and  Ohio  Bail- 
road  Comi)any  only.  The  injunction  was  '^  from  di- 
rectly or  indirectly  interfering  with  or  taking  posses- 
sion of  any  lines  of  telegraph  or  telegraphic  wires  now 
belonging  to  or  ox)erated  by  the  plaintiff,  or  from  inter- 
fering with  or  preventing  the  workmen  of  the  plaintiff 
from  repairing  or  maintaining  the  same,  or  any  of 
them,  or  from  cutting  or  disturbing  any  of  the  said 
wires,  whether  on  the  lines  of  railway  belonging  to 
the  defendant  or  operated  or  managed  by  it,  or  in  con- 
nection with  its  own  lines." 

A  temporary  injunction  may  be  granted  where 
it  appears  from  the  complaint  that  the  plaintiff  de- 
mands and  is  entitled  to  judgment  against  the  defend- 
ant, restraining  the  commission  or  continuance  of  an 
act,  the  commission  or  continuance  of  which,  during  the 
pendency  of  the  action,  would  produce  injury  to  the 
plaintiff  {Code  Civ.  Pro.  §  603).  Under  this  section 
the  question  was,  did  the  complaint  show  that  the 
plaintiff  was  entitled  to  judgment,  that  defendant  be 
enjoined  from  interfering  with  or  taking  possession  of 
the  specified  wires,  or  from  cutting  or  disturbing  them, 
or  from  preventing  the  workmen  of  plaintiff  from  re- 
pairing or  maintaining  them.  Under  section  604,  a 
temporary  injunction  may  be  granted  where  it  appears 
by  affidavit  that  the  defendant,  during  the  pendency 
of  the  action,  threatens  or  is  about  to  do,  &c.,  an  act 
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in  violation  of  plaintiJBP  s  rights  respecting  the  subject 
of  the  action  and  tending  to  render  the  judgment  inef- 
fectual. 

After  the  injunction  order  referred  to  was  obtained, 
the  American  Union  Telegraph  Company  was  by  leave 
of  court  made  defendant,  and  a  supplemental  com- 
plaint  was  served,  and  a  second  injunction  order  was 
obtained.  There  seems  to  have  been  no  attention 
given  below,  as  to  what  was  the  status  of  the  first  in- 
junction order  after  the  second  was  obtained,  nor  was 
there  on  this  appeal. 

The  argument  of  the  motion  as  to  both  orders  was 
brought  on  on  the  same  day,  and  was  made  after  the 
service  of  supplemental  complaint,  at  least  upon  the 
defendant,  the  American  Union  Telegraph  C!ompany. 
For  the  purpose  of  giving  my  opinion,  it  is  not  neces- 
sary to  say  more  than  that  as  the  supplemental  complaint 
superseded  the  original  complaint,  the  validity  of  the 
injunction  orders  must  be  examined  in  view  of  the 
supplemental  complaint.  This  supplemental  com- 
plaint contained  reference  to  the  allegations  of  the 
original  complaint,  and  these  may  for  this  purpose  be 
considered  as  incorporate  in  the  supplemental  com- 
plaint. The  first  or  original  complaint  was  framed 
when  the  plaintifFs  were  in  possession  of  the  wires  and 
poles,  and  the  relief  it  asked  was,  that  the  defendant, 
the  Baltimore  and  Ohio  B.  R.  €o.  be  enjoined  from  in- 
terfering with  that  possession,  and  also  that  there  be  an 
accounting.  The  supplemental  complaint  was  framed 
after  the  Baltimore  and  Ohio  Railroad  Company  had 
taken  possession  of  the  wires  and  poles,  in  violation  of 
first  injunction  order,  as  the  supplemental  complaint  the 
alleged.  It  proceeded  to  charge  that  this  was  done  in 
pursuance  of  a  combination  between  the  two  defend- 
ants. It  alleged  that,  in  pursuance  of  the  combination, 
the  defendants  did,  "  in  violation  of  the  injunction  order 
aforesaid,  which  was  well  known  at  that  time  to  both 
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of  said  defendants,  take  possession  €»f  the  lines  of  the 
plaintiff,  which  are  more  particularly  described  in  the 
complaint  herein,  upon  and  along  the  railways  belong- 
ing to  and  operated  by  the  defendant,  &c.,  and  cut  the 
said  wires  of  this  plaintiff,  or  which  were  operated  by 
it,  and  connected  them  with  the  wires  of  the  defendant, 
the  American  Union  Telegraph  Company,  and  did 
break  up  and  interfere  with  and  disturb  the  connec- 
tions  heretofore  existing,  &c.,  to  the  great  damage  of 
this  plaintiff  to  the  amount  already  of  at  least  twenty- 
jBve  thousand  dollars,"  also,  *'the  defendants  will, 
unless  restrained  by  the  injunction  order  of  this  court, 
continue  their  unlawful  interference  with  the  peaceable 
possession  and  operation  by  the  plaintiff  of  its  tele- 
graph lines  and  wires  aforesaid,  and  will  continue  to  in- 
terfere with  and  disturb  and  prevent  its  telegraphic  con- 
nections aforpsaid."  '*  Wherefore,  this  plaintiff  prays 
that  it  may  be  adjudged,  that  the  defendants,  &c.,  be 
perpetually  enjoined  from  indirectly  or  directly  inter- 
fering with  or  taking  possession  of  the  said  several 
lines  of  telegraph,  &c.,  that  a  preliminary  injunction 
be  granted,  &c.,  to  the  same  effect  as  hereinbefore 
prayed  for  in  regard  to  such  perpetual  injunction,"  and 
"  that  they  may  be  required  and  directed  to  deliver 
up  possession  of  said  lines  of  telegraph  to  this  plaintiff, 
and  to  i>ay  to  this  plaintiff  such  damages  as  it  may 
heretofore  have  sustained,  or  may  hereafter  sustain, 
by  reason  of  the  unlawful  acts  in  this  supplemental 
complaint  averred^" 

The  second  injunction  order,  obtained  upon  this 
supplemental  complaint,  was,  that  both  defendants  be 
enjoined  *'from  directly  or  indirectly  interfering  with, 
or  taking  pos^ssion  of  any  lines  of  telegraph  or  tele- 
graphic wires  heretofore  oi)erated  by  the  plaintiff, 
along  or  upon  any  of  the  lines  of  railway  belonging  to 
the  Baltimore  and  Ohio  Railroad  Company,  or  ill 
connection  with  its  own  railway,  or  from  preventing 
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the  plaintiff  from  operating  the  same  in  connection 
with  its  other  lines." 

We  can  see  clearly,  from  this  particular  statement, 
that  under  sections  603  and  604,  the  only  act,  which,  if 
done  during  the  pendency  of  the  action,  would  produce 
injury  to  the  plaintiff  or  tend  to  render  the  judgment 
ineffectual,  is  the  defendants  taking  or  keeping  pos- 
session of  the  telegraphic  wires  and  poles*  The  acts 
enjoined,  if  done,  would  not  affect  the  accounting  or 
the  judgment  for  damages.  The  first  question,  then, 
is,  is  the  plaintiff  entitled  to  a  judgment,  that  tiiie  de- 
fendants be  perpetually  enjoined  from  taking  posses- 
sion of  wires  and  poles,  that,  if  not  real  estate,  are 
fixtui:es  for  the  purposes  of  this  litigation,"  and  are  not 
within  the  tenitorial  jurisdiction  of  this  State  % 

I  am  constrained  to  believe  that  this  court  has  no 
direct  jurisdiction  over  the  possession  of  property  sit- 
uated elsewhere.  Wherever  courts  of  equity  have 
taken  jurisdiction  of  actions  that  concerned  real  estate 
in  another  territory,  they  have  almost  uniformly  dis- 
claimed the  right  to  make  a  decree  that  directly  and 
proximately  affected  the  title  or  the  actual  possession. 
In  actions  for  specific  performance,  the  courts  in  equity 
compelled  the  party  to  perform  his  contract,  e.  ^.,  by 
giving  a  deed,  which  might  be  competently  given  any- 
where, and  avowed  that  its  jurisdiction  stopped  there, 
and  that  it  did  not  pretend  to  pass  upon  the  fact  of 
title  or  possession.  There  never  was  a  case  where  the 
court,  in  addition  to  decreeing  the  deed,  decided  or 
decreed  what  should  be  done  under  the  deed,  outside 
of  its  territorial  jurisdiction. 

I  think  there  would  be  no  doubt  of  this  if  attention 
were  confined,  as  it  should  in  strictness  be,  to  the  sup* 
plemental  complaint.  The  first  relief  demanded,  that 
the  defendants  should  be  enjoined  from  taking  posses- 
sion of  the  wires,  was  inappropriate,  in  view  of  the 
allegation  that   the   defendants   had  already    taken 
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possession  of  the  wires,  except  as  viewed  in  connection 
with  the  further  relief  asked,  that  the  defendants  be 
required  and  directed  to  deliver  np  possession  of  said 
lines  of  telegraph  to  this  plaintiff.  I  do  not  think  it  * 
would  be  argued  that  the  court  had  power  to  make 
such  a  judgment. 

It  may  be  supposed,  however,  that  the  court  might 
refuse  to  make  any  decree  as  to  the  possession,  but 
would  bind  the  parties  by  making  it  their  obligation  to 
obey  an  injunction  order  or  judgment.  If  this  could 
be  done,  the  scruples  of  courts  of  equity,  against  act- 
ing on  title  and  possession,  would  have  been  ineffectual 
to  restrain  them,  for  they  could  have  decreed  injunc- 
tions as  to  the  title  or  the  possession,  wherever  the 
defendants  had  been  served  with  subpcBna. 

There  is  an  authority  which  would  prevent  the 
court  making  this  judgment  of  perpetual  injunction. 
According  to  People  v.  Central  R.  R.  Co.  of  N.  J., 
the  courts  of  this  State  have  no  power  to  enforce  it 
against  the  principal  defendant,  the  Baltimore  and 
Ohio  Railroad  Co.  In  that  case.  Judge  Smith  said, 
delivering  the  opinion  of  the  court  (42  JHf.  Y.  p.  306) : 
"  The  defendants  are  a  corporation  organized  under  the 
laws  of  New  Jersey,  and  must  be  deemed  non-residents 
of  this  State.  This  judgment,  therefore,  cannot  be 
enforced  by  process  of  attachment  and  proceedings  as 
for  a  contempt,  as  against  citizens  of  this  State.  Such 
an  attempt  and  proceeding  would  obviously  prove 
utterly  abortive." 

The  very  highest  authority  has  made  the  distinction 
adverted  to,  viz. :  that  the  court  will  not  act  imme- 
diately upon  title  or  i)osse8sion.  Penn  v.  Baltimore 
(1  Ves.  444,  A.  D.  1780)  is  the  foundation  case  of  the 
law,  as  to  the  power  of  courts  in  equity,  in  regard  to 
land  out  of  their  jurisdiction.  It  is  xuinecessary  to 
state  the  facts  of  this  familiar  case.  It  is  enough  to 
remember  that  Lord  Habdwioee  had  decreed  that  the 
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parties  should  specifically  perform  the  articles  concern- 
ing the  boundaries,  and  that  releases  should  be  given. 
Then,  '^  His  lordship  having  directed  that  the  plaintiffs 
and  defendants  should  quietly  hold  according  to  the 
articles,  altered  that,  for  it  would  be  improper 
to  have  a  decree  in  this  court  for  quiet  enjoyment 
of  lands  in  America,  which  would  occasion  continuLl 
application  to  this  court  for  contempt,  &c.,  that  it 
ought  to  be  the  proper  jurisdiction."  MuUer  v. 
Dowes  (94  U.  8.  444),  points  out  the  limitation 
of  jurisdiction-  The  court  below  had  decreed  a  fore- 
closure of  a  mortgage  upon  real  estate  which  was, 
in  fact,  out  of  the  territorial  jurisdiction  of  the  court. 
The  supreme  court,  Mr.  Justice  Strong  giving  the 
opinion,  affirmed  the  jurisdiction  of  the  court  below, 
but  evidently  not  on  the  ground  that  the  court  had 
jurisdiction  directly  over  the  real  estate,  or  the  title  or 
the  possession  of  it.  Such  a  proposition  had  never 
been  made.  If  there  was  jurisdiction  it  would  have 
been  enough  for  the  court  to  decree  a.  sale,  and  that  its 
master  should  enforce  the  decree  by  executing  a  deed. 
But,  as  the  master  was  only  an  officer  or  agent  of  the 
court,  such  a  proceeding  would  be  an  immediate  and 
direct  exercise  of  power  by  the  court  over  the  real 
estate ;  and,  therefore,  the  decree  was  supported  by 
the  provisions  in  it,  that  the  parties  in  interest  who  had 
the  title,  should  transfer  it  by  proper  conveyances  to 
the  persons  buying  at  the  sale,  to  whom  the  master 
should  make  the  deed.  Mr.  Justice  Strong  said,  "  It 
is  here  undoubtedly  a  recognized  doctrine,  that  a  court 
of  equity  sitting  in  a  State  and  having  jurisdiction  of 
the  person,  may  decree  a  conveyance  by  him  of  land 
in  another  State,  and  may  enforce  the  decree  by  proc- 
ess against  the  defendant.  True,  it  cannot  send  its 
process  into  that  other  State,  nor  can  it  deliver  posses- 
sion of  land  in  another  jurisdiction,  but  it  can  com* 
mand  and  enforce  a  transfer  of  the  title."    I  have  no 
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doubt  that  the  learned  judge  meant  that  the  court 
could  command  the  parties  to  do  that  within  its  juris- 
diction, which,  according  to  the  agreement  of  the 
parties,  or  the  circumstances  which  made  the  equitable 
cause  of  action  before  the  court,  it  was  the  intent  of 
the  parties  should  be  done  to  transfer  the  title,  or 
which  it  was  their  equitable  obligation  to  do  towards 
that  end.  Mr.  Justice  Strong  then  says  :  "  And  there 
seems  to  be  no  reason  why  it  cannot,  in  a  proper  case, 
effect  the  transfer  by  the  agency  of  the  trustees,  where 
they  are  complainai\ts."  "  The  mortgagors  here  were 
within  the  jurisdiction  of  the  court.  So  were  the 
trustees  of  the  mortgage.  It  was  at  the  instance  of 
the  latter  the  master  was  ordered  to  make  the  sale. 
The  court  might  have  ordered  the  trustees  to  make  it. 
The  mortgagors  who  were  foreclosed  were  enjoined 
against  claiming  property  after  the  master's  sale,  and 
directed  to  make  a  deed  to  the  purchaser  in  further 
assurance.  And  the  court  can  direct  the  trustees  to 
make  a  deed  to  the  purchaser  in  further  assurance." 
The  limitation  of  the  powers  of  the  court  in  the  respect 
which  we  have  in  view,  is  clearly  recognized.  The 
cited  case,  it  must  be  said,  is  applicable  only  to  its 
particular  circumstance.  If  there  were,  in  fact,  parties 
entitled  to  redeem  by  virtue  of  liens  upon  land  out  of 
the  jurisdiction  of  the  court,  it  would  be  difficult  to  say, 
under  the  law  of  New  York,  that  they  would  be  fore- 
closed by  a  proceeding  like  that  in  Muller  v.  Dows. 

What  has  been^said  convinces  me  that  the  com- 
plaint did  not  show  that  the  plaintiff  was  entitled  to  a 
judgment,  restraining  the  defendant  from  the  things 
specifically  enjoined  by  the  temporary  in-junctions,  and 
that  the  temporary  injunction  did  not  enjoin  the  doing 
of  things  which  would  render  ineffectual  the  judgment 
the  plaintiff  was  entitled  prima  facie  to  obtain. 

In  the  other  matters  which  have  been  passed  upon 
by  Judge  Preedman,  I  also  agree  with  him,  and  concur 
in  his  disposition  of  the  appeal. 
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JOHN    P.    BRANCH,    et    al.,    AppELLAirrs,    v. 
LAZARUS  LEVY,  et  al.,  Respondents. 

Witness— whm  eredibUity  of^  must  ds  assumed. 

Where  the  plaintiff  voluntarily  calls  the  defendant  as  a  witness,  as  to 
matters  not  merely  formal, — upon  a  motion  for  a  dismissal  of  the 
complaint,  the  judge  is  bound  to  consider  him  a  credible  witness 
fls  to  the  facts  testified  to  by  him,  whether  upon  the  direct  or  upoa 
the  cross-examination.'*' 

Jt  seemSf  that  in  such  case  defendant  must  be  held  credible  as  against 
the  plaintiff,  even  as  to  matters  testified  to  by  him  when  subse- 
quently called  by  the  defense. 

In  this  case,  the  court  held  that  the  complaint  was  properly  dis- 
missed. 

.  Before  Sedgwick,  Ch.  J.,  and  Fbeedmak,  J. 

Decided  December  6,  1880. 

Appeal  from  judgment. 

The  facts  are  stated  in  the  opinion. 

Orirriball  &  TanstaU^  attorneys,  and  JR.  B.  Twn- 
staUj  of  counsel,  among  other  things,  urged : — 1.  It 
cannot  be  claimed  that  because  the  defendant  Borg 
was  not  directly  contradicted,  the  complaint  must  have 
been  dismissed  on  his  part.  A  court  cannot  dismiss  a 
complaint  on  the  testimony  of  the  witness,  even  though 
it  be  not  directly  contradicted,  if  the  story  of  the  wit- 
ness is  improbable,  or  if  the  witness  be  an  interested 
party  (Elwood  v.  Western  Union  Tel.  Co.,  46  N.  T. 
653;  Kavanagh  v.  Wilson,  70  N.  Y.  177;  Gilder- 
sleeve  t>.  Landon,  73  Id.  609 ;  Brooklyn  Crosstown  R. 
R.  Co.  t).  Strong,  75  Id,  591).  Borg  was  a  defendant, 
and  his  story  was  improbable.        Again,  **  A  party  is 

^ — ^  -^^^^  ^  ■  

*  See  Hodge  tj.  City  of  Buflfalo  (1  AJk.  Nem  Oat.  856),  and  aote 
on  weight  of  testimony  of  parties. 
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not  bound  by  the  admission  of  his  adversary,  of 
which  he  gives  evidence,  but  is  at  liberty  to  use  it  so 
far  as  it  makes  in  his  favor,  and  to  disprove  the  residue 
— that  is,  he  is  not  estopped  by  it "  (Mott  v.  Consum- 
ers' Ice  Co.,  73  i\r.  T.  560).  Nor  are  the  plaintiffs 
bound  by  the  testimony  of  the  defendant  Borg,  because 
they  called  him.  He  was  called  merely  on  a  technical 
point — to  prove  the  writing  of  a  letter— and  was  not 
examined  by  the  plaintiffs  further.  And  moreover, 
the  Code  expressly  declares — "The  testimony  of  a 
party,  taken  at  the  instance  of  the  adverse  party, 
orally  or  by  deposition,  may  be  rebutted  by  other  evi- 
dence "  {Code  Civ.  Pro.  §  838). 

II.  It  was  error  to  allow  the  defendants'  counsel  to 
bring  out  his  defense  on  the  cross-examination  of  the 
witness,  Boi^g.  The  plaintiffs  had  called  the  defendant 
as  a  witness,  merely  to  prove  the  writing  of  a  letter. 
They  were  compelled  to  do  this  by  the  court.  They 
jBxamined  the  witness  on  no  other  subject — ^hence  the 
defendants  were  limited  in  their  cross-examination  to 
this  one  i)oint,  and  in  allowing  the  defendants  to  bring 
out  their  whole  defense  was  error  (1  OreenZ.  Eo. 
§446). 

Burton  N.  Harrison^  for  respondent,  among  other 
things,  urged : — I.  By  introducing  the  defendant  Borg, 
and  swearing  him  as  their  own  witness,  as  they  did, 
plaintiffs  are  estopped  frpm  denying  his  credibility. 
That  witness  testified,  unequivocally,  to  facts  whick 
destroy  the  whole  theory  of  plaintiffs'  case.  There  is 
no  pretense  that,  in  doing  so,  the  witness  took  plaint- 
iffs by  surprise,  or  practiced  any  deceit  upon  them. 
There  was  no  necessity  for  the  introduction  of  this 
witness  by  plaintiffs.  They  could  have  called  the  per- 
son who  wrote  the  letter  they  desired  to  prove  to  have 
been  written  by  authority  of  defendants ;  or,  if  not, 
and  if  they  found  themselves  entangled  in  an  unex- 
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pected  difficulty  on  the  trial,  and  if  they  were  unwilling 
to  vouch  for  the  credibility  of  Borg  by  swearing  him 
as  their  own  witness,  and  if  they  were  unwilling  to  rest 
their  case  without  ]}root  of  the  letter  in  question,  they 
could  have  withdrawn  a  juror  or  submitted  to  a  non- 
suit. Even  if  there  was  any  other  testimony,  or  any 
evidence  of  any  kind,  in  the  case,  which  contradicted 
the  witness,  Borg,  the  plaintiffs  could  not,  under  the 
circumstances,  have  availed  themselves  of  it;  there 
can  be  no  contention  that  Borg  was  innocently  mis- 
taken as  to  the  very  fact  at  issue.  For  the  purposes  of 
this  case,  it  must  be  held  that,  either  the  essential,  ab- 
solute facts  are  exactly  as  Borg  swore  they  are,  or  that 
Borg  is  entirely  incredible  as  a  witness.  If  the  facts 
are  as  he  swore,  the  judgment  must  be  affirmed ;  and  \ 

the  plaintiffs  cannot  here  open  their  mouths  to  say  that  j 

their  own  witness  is  utterly  incredible ;  certainly  they  ; 

cannot  do  so  when  the  witness  is  not  contradicted  by 
anything  in  the  case,  but  swears  to  facts  which  har- 
monize and  are  consistent  with  all  the  facts  in  evidence 
(5  Den.  112  ;  56  if.  T.  690 ;  4  Id.  803,  311).    The  rule  is 
rigid  that :  '*  Where  unimpeached  witnesses  testify  dis- 
tinctly and  positively  to  a  fact,  and  are  uncontradicted, 
their  testimony  should  be  credited  and  have  the  effect  of 
overcoming  a  mere  presumption'*  (46  i\r.  T.  563).    The 
exceptions  to,   first,  the  strict   cross-examination  of 
plaintiffs'  own  witness  in  reference  to  the  circumstances 
under  which  the  letter,  as  to  which  they  had  examined 
him,  was  written ;  and,  next,  an  examination  (which  was, 
indeed,  a  fair  and  proper  extension  of  the  same  cross- 
examination)  into  the  full  particulars  of  the  transaction, 
are  not  good.    As  was  said  by  Sedgwick,  J.,  deliver- 
ing an  opinion  of  the  general  term  of  this  court :   "  The 
rule  in  this  State  (1  Oreenl.  En.  %  445 ;    Jacksou  %. 
Vaiick,  7   Cow.  242;   Varick  n.  Jackson,    2    Wend. 
251 ;  Fulton  Bank  n.   Stafford,  2  /<:?.  483 ;  Bogert  d. 
Bogert,   2  Edv).  Ch.  403)  is,  that  when  a  witness  is 
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placed  npon  the  stand  and  examined,  even  as  to  for- 
mal matters,  he  is  thereby  made  a  witness  for  all  pur- 
poses, and  may  be  cross-examined  in  the  whole  case" 
(34  Super.  Ct.  549).  "When  a  witness  has  been  sworn 
in  chief,  the  opposite  party  may  not  only  cross-exam- 
ine him  in  relation  to  the  point  which  he  was  called  to 
prove,  but  he  may  examine  him  as  to  any  matter 
embraced  in  the  issae.  He  may  establish  his  defense 
by  him  without  calling  any  other  witnesses "  (2 
Wend.  488). 

By  the  Court. — Sedgwick,  Ch.  J. — On  the  trial, 
it  appeared  that  if  one  Harrison  acted  as  broker  for 
the  defendants,  in  selling  certain  coupons  to  the  plaint- 
iflPs,  the  defendants  were  liable  to  ^plaintiffs  for  not 
delivering  them,  but  if  Harrison  had  bought  the 
coupons  fi*om  the  defendants  and  then  sold  them  to 
plaintiffs,  the  defendants  were  not  liable. 

The  plaintiffs  sustained  their  position  that  Harrison 
was  an  agent,  by  certain  letters  and  circumstances, 
which,  in  the  absence  of  explanation  by  defendants, 
made  a  questipn  for  the  jury.  But  there  was  no  ad- 
mission by  any  letter  of  defendant  that  there  was  such 
agency,  nor  was  there  any  direct  proof  on  that  subject, 
excepting  such  as  was  given  by  oue  of  the  defendants. 
When  on  the  stand,  he  swore  that  Harrison  was  a 
buyer  of  the  coupons  from  the  defendants,  and  not 
their  agent.  This  testimony,  if  true,  was  not  incon- 
sistent with  any  other  testimony,  but  furnisjied  the 
explanation  that  the  document^  and  circumstances 
called  for.  In  order  to  justify  the  court  in  dismissing 
the  complaint,  it  was  only  necessary  to  determine  that 
the  defendant  was  a  credible  witness.  I  am  of  opinion 
that  the  judge  was  bound  to  hold  the  witness  credible, 
from  the  fact  that  the  plaintiffs  had  called  the  defend- 
ant as  their  own  witness,  and  thereby  presented 
him  as  credible.    It  is  suggested  that  these  facts  came 
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out  on  cross-examination.  It  woald  make  no  difference 
at  what  time  they  were  called  out,  even  if  on  direct 
examination  as  a  witness  for  the  defense,  provided  the 
plaintiffs  had  previously  called  him  and  presented  him 
to  a  jury  as  credible.  They  could  not  thereafter 
gainsay  that.  The  purpose  for  which  the  plaintiffs 
called  the  defendant  as  a  witness  was  not  formal,  nor' 
were  they  obliged  by  law  to  call  him.  Their  action 
was  voluntary,  and  when  they  called  him  to  the  book 
to  be  sworn,  they  admitted  and  asserted  that  he  would 
be  bound  by  the  obligations  of  an  oath.  The  circum- 
stances did  not  allow  a  supposition  that  he  migh^  be 
mistaken,  and  that  his  testimony,  therefore,  might  be 
corrected  by  the  other  testimony. 

I  think  that  the  rule  on  this  subject  applies  to  a 
party  called  as  a  witness  by  the  opposite  party.  There 
would  be  the  same  inconsistency,  in  case  of  a  party,  in 
asserting  that  he  was  not  a  credible  witness  as  to  some 
things,  while  he  was  as  to  others.  Credibility  cannot 
be  divided.  It  is  attached  to  the  moral  character.  I 
therefore  think  that  the  court  was  correct  in  holding 
that,  as  against  the  plaintiff,  who  called  the  defendant, 
the  testimony  of  the  latter  should  be  believed,  and  the 
complaint  dismissed. 

This  view  of  the  legal  force  of  the  defendant's  testi- 
mony renders  unnecessary  an  examination  of  the 
exception  to  the  admission  of  certain  letters  of  the 
defendants. 

The  judgment  should  be  affirmed,  with  costs. 


Fbeedman,  J.,  concurred. 
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ROBERT  B.  BORLAND,  Respondent,  t).  THE 
MERCANTILE  MUTUAL  INSURANCE  COM- 
PANY, Appellant. 

Marine  inmravjce — waworthineUj  uihen  and  how  iMUt  le  ohantn—'barratry 
— construction  of  policy, — Agreement  of  oowMel  on  trial, 

la  an  action  upon  a  marine  policy,  insuring  ttto  oai^  of  a  yessel,  the 
insured,  in  the  first  instance,  need  only  give  general  testimony  as 
to  the  seaworthiness  of  the  vessel,  but  at  the  close  of  the  case,  the 
fact  of  seaworthiness  must  affirmatively  appear  in  those  particulars 
as  to  which  an  attack  has  been  made. 

Where  it  appears  that  cacgo  was  so  laden  upon  the  deck,  as  to  be 
likely  to  interfere  with  the  movements  of  the  crew  in  navigating 
the  vessel,  there  is  a  presumption  of  unseaworthineiss,  which,  if  not 
overcome  (by  showing  a£Srmatively  that  the  deck  cargo  was  not 
likely  to  interfere  with  the  due  management  of  the  vessel),  will 
prevent  the  insured  from  recovering,  though  such  lading  be  an  act 
of  borratry  by  tlie  master,  and  the  policy  contain  a  clause  insuring 
against  the  master^s  barratry;  seaworthiness  must  exist  as  a  condi- 
tion precedent  to  the  policy  attaching. 

Under  chapter  242  of  the  Laws  1857,  a  foreign  vessel  which  leaves 
the  port  of  New  York  without  a  licensed  pilot,  is  presumed  to  be 
unseaworthy,  and  this  presumption  is  not  answered  by  proof  that 
she  was  safely  navigated  out  of  the  port. 

R  ieems^  that  to  constitute  barratry  of  the  master,  it  is  enough  that 
the  barratrous  act  was  done  willfully,  and  with  a  knowledge  that 
it  was  wrong,  irrespective  of  any  fraudulent  intent  on  his  part. 

A  clause  in  a  marine  policy,  providing  that  the  insurer  is  **  not  liable 
for  leakage  on  molasses  or  other  liquids,  unless  occasioned  by 
stranding  or  collision  with  another  vessel,''  comprises  leakage  from 
sea  perils  insured  against,  as  well  as  ordinary  leakage,  from  what- 
ever receptabie  it  may  occur.  Such  a  clause  is  not  to  be  deemed, 
on  exception  from  general  liability,  and  where  part  of  the  loss  wa8> 
from  leakage,  the  insured  must  prove  the  amount  and  cause  thereof, 
to  enable  him  to  recover. 

Agreement  of  counsel  on  the  trial  as  to  amount  of  caigo  jettisoned,.. is- 
binding  on  the  parties. 

Before  Sedgwick,  Ch.  J.,  and  Speib,  J. 

Decided  December  6,  1880. 
Vol,  XrV.— 28 
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Appeal  by  defendant  from  judgment,  and  from 
order  denying  a  motion  for  a  new  trial. 

The  action  was  on  a  policy  of  marine  insurance, 
containing,  amoDg  other  clauses,  the  following : 

*' Touching  the  adventures  and  perils  which  the 
said  Mercantile  Mutual  Insurance  Company  is  con- 
tented to  bear,  and  takes  upon  itself  in  this  voyage 
(unless  specially  excepted  on  the  margin  of  this 
policy),  they  are  of  the  seas,  men-of-war,  fires,  ene- 
mies, pirates,  rovers,  thieves,  jettisons,  letters  of  mart 
and  countermart,  reprisals,  takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings,  princes  or 
people,  of  what  nation,  condition  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  all  other 
perils,  losses  and  misfortunes,  that  have  or  shall  come 
to  the  hurt,  detriment  or  damage  of  the  said  goods  and 
merchandises,  or  any  part  thereof," 

The  facts  and  the  exceptions  taken  appear  in  the 
^opinion  of  the  court. 

Scudder  &  Carter^  attorneys,  and  Oeorge  A,  Blacky 
of  counsel,  for  appellant,  urged: — I.  The  8hipi)er  of 
•cargo  impliedly  warrants  the  seaworthiness  of  the 
vessel  to  his  insurer  (Silva  v.  Low,  1  Johns.  Cas.  198  ; 
•Howard  v.  Orient  Mut.  Ins.  Co.,  2  Hobt.  639  ;  Warren 
/D.  United  Ins.  Co.,  2  Johns.  Cas.  231 ;  "H  Arnx)uld Mar. 
JVjS.  C91 ;  citing  Oliver  ^.  Cowles,  1  ParTc  Ins.  470  ; 
JDanLel  v.  Harris,  L.  -R.,  10  Com.  Pleds^  1 ;  Kopitoff  v. 
Wilson,  L.  H.,  1  Q.  B.  381).  (1)  The  warranty  is  a 
iGondition  precedent  to  the  policy  attaching  (2  Arnould 
Ins.  690).  This  policy  was  a  voyage  policy  on  these 
^oods  at  and  from  New  York  to  Pemambuco;  and  the 
seaworthiness  of  the  vessel  was  warranted  from  the 
, commencement  of  the  voyage.  (2)  To  constitute  sea- 
>wQrthiness  of  the  hull  of  a  vessel  in  respect  to  cargo, 
the  hull  nmst  be  so  tight,  staunch  and  strong  as  to  be 
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competent  to  resist  all  ordinary  action  of  the  sea,  and 
to  prosecute  and  complete  the  voyage  without  damage 
to  the  cargo  under  deck  (Dupont  v.  The  Elizabeth,  19 
Sim.  U.  S.  162).  K  the  ship  is  so  heavily  or  so  im- 
properly loaded  when  she  sails  on  the  voyage  insured 
as  to  be  incapable  of  continuing  the  voyage,  that  is 
unseaworthiness  {Arnould  Mar.  Ins.  612 ;  Biccard  v. 
Shepherd,  14  Moore  P.  0.  497 ;  Foley  v.  Tabor,  2 
Foster  &  P.  663).  A  ship  is  unseaworthy  if  the  risk 
is  materially  increased  by  reason  of  the  diflBiculty  in 
navigating  the  ship,  caused  either  by  overloading  or 
bad  storage  of  the  cargo,  and  it  is  not  necessary  for 
the  insurer  to  m;ake  out  that  the  loss  was  caused  by 
the  unseaworthiness  relied  upon.  The  question  de- 
pends on  the  state  of  the  ship  when,  she  •sailed  on  her 
voyage  (Wedderburn  v.  Bell,  1  Camph.  1 ;  Quebec 
Marine  Ins.  Co.  v.  Com.  Bk.  of  Oanada,  L.  R.^^  P.  O. 
Ap.  Oas.  240 ;  Weston  v.  Minot,  3  Woodb.  &  M.  436 ; 
Leitch  V.  At.  Un.  Ins.  Co.,  66  JV.  Y.  108).  (a)  The 
theory  was  advanced  that  the  act  of  the  master,  in 
carrying  cargo  on  deck,  was  barratrous,  and  protection 
is  sought  for  the  plaintiff  in  that  view.  The  implied 
warranty  of  seaworthiness  is  a  condition  precedent  to 
the  policy  attaching,  and  if  it  did  not  attach  by  reason 
of  the  overloading,  the  insurance  against  barratry  did 
not  exist.  The  case  of  Atkinson  v.  Great  W.  Ins.  Co. 
(66  i\^.  T.  531),  shows  that  the  act  of  the  master  must 
be  not  only  willful,  but  fraudulent,  and  that  the  charge 
was  deficient  in  the  definition  given  of  what  would 
constitute  barratry.  (3)  A  ship  is  nnseaworthy  if  she 
is  without  a  pilot,  where  usage  or  the  reason  of  the  case  • 
required  that  she  have  one  {Abbott  Ship.  344  ;  Dixon 
Ship.  100,  232  [3  ed.] ;  Stanwood  v.  Rich,  Mass.  Sup. 
Ct.,  Suffolk  Co.,  Nov.  1817;  2  Key* s  Law  Shipmaster^ 
etc.,  756 ;  Dixon  v.  Sadler,  5  Mees.  &  W.  414).  This, 
whether  the  loss  can  be  traced  to  such  breach  of  war- 
ranty in  not  providing  a  pilot,  or  not  (Phillips  r>. 
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Hadlam,  2  B.  i&  A.  380 ;  Quebec  M.  Ins.  Co.  v.  Comm. 
Bk.,  L.  R.^  3  P-  C.  234;  Law  t>.  Hollipgsworth,  7  T.  R. 
160 ;  Whitney  v.  Ocean  Ins.  Co.,  14  La.  0.  8.  ^S5\ 
McDowell  V.  Gten.  Mu.  Ins.  Co.,  7  La.  An.  684).  Oar 
statute  expressly  requires  the  employment  of  a  pilot 
{Lawe  1857,  c.  242,  §  29,  p.  601).  See  also  3  Kent  176, 
note  C  ;  and  Bolton  9.  American  Ins.  Co.,  tried  before 
Ch.  J.  Jones,  Supen  Ct.  N.  Y.,  Nov.  1835. 

II.  The  liability  of  the  defiendant  to  contribute  in 
general  average  for  the  deck  load,  depends  upon 
establishing  a  usage.  An  insurance  does  not  reach 
goods  on  deck,  unless  expressly  mentioned  (Lenox  v. 
United  States  Ins.  Co.,  3  Jo1m9.  Cos.  179).  No  usage 
was  shown  that  these  articles,  i.  e.^  rosin  and  kerosene, 
were  usually^carried  on  deck,  and  as  some  of  them 
were  stowed  below,  there  is  no  basis  to  hold  the  under- 

•  writers  liable  for  those  on  deck  (Taunton  Copper  Co, 
V.  Merchants*  Ins.  Co.,  22  Pick.  108). 

III.  The  defendant  was  exempt  under  its  policy 
from  liability  for  leakage.  The  clause  of  the  policy 
invoked  is  ^^not  liable  for  leakage  on  molasses  or  other 
liquids,  unless  occasioned  by  stranding  or  collision 
with  another  vessel "  (Nelson  i?.  Stephenson,  6  Duer^ 
644  ;  Maerigav;  on  Ins .  [Meredith's  Translation],  312). 
The  reason  why  the  underwriter  has  exempted  himself 
from  risk  of  leakage  is  stated  in  Neilson  t.  Com.  Mo. 
Ins.  Co.  (3  I>fier^  466),  in  which  case  the  clause  was 
the  same  as  in  the  case  at  bar. 

IV.  The  language  of  the  policy  should  be  construed 
in  its  ordinary  sense  with  reference  to  the  known 

f  modes  of  packing  fluids,  whether  in  wood,  metal  or 
glass,  and  any  method  by  which  the  contents  escape 
from  the  case  ^thout  voluntary  opening  of  the  pack* 
age  must  be  taken  to  be  leakage.  This  might  seem  a 
little  strained  in  the  case  of  glass  vessels,  where  a  break- 
age of  the  article  would  be  the  only  method  of  escape, 
except  through  the  opening  provided.    Upon  the  evi- 
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dence  tin.  cases  are  i)ecaliarly  liable  to  rust,  and  the 
effect  of  snch  rust  is  to  produce  apertures  through 
which  the  contents  would  escape ;  they  are  soldered, 
and  have  no  opening  provided  for  the  withdrawal  of 
the  contents,  and  where  there  can  be  no  escape  of  the 
contents  except  through  imperfections  in  the  manu- 
facture or  those  resulting  from  the  decay  of  the  sub- 
stance, it  would  seem  that  the  expression  *' leakage" 
would  necessarily  cover  any  escape  of  the  contents. 

The  plaintiff  was  bound  to  establish  his  case  as  to 
leakage,  not  onfy  as  to  the  loss  having  occurred 
through  the  peril  insured  against,  but  also  how  much 
that  loss  was.  The  language  of  the  policy,  "Not  lia- 
ble for  leakage,  &c.,"  is  a  method  of  describing^  what 
risks  the  defendant  would  be  liable  for.  And  the 
attempt  to  make  an  exception  of  these  words  is  not 
sustained  by  any  authority.  As  to  the  risks  which 
the  defendant  did  not  assume,  the  plaintiff  remained 
Ms  own  insurer,  and  might  have  insured  these  risks  in 
some  other  comjmny.  And  in  a  controversy  between 
himself  and  this  defendant  and  such  other  company, 
he  would  be  bound  to  establish  as  to  each  that  the  loss 
claimed  was  within  the  particular  class  of  risk  which 
the  separate  policies  insured  {PMlMps  Ins.  §  1136). 
The  question  as  to  the  burden  of  proof  has  been  con- 
sidered in  the  following  cases :  Heebner  9.  Eagle  Ins. 
Co.,  10  Or  ay  \Ma8S.']  143 ;  Baker  v.  Manufacturers' 
Ins.  Co.,  12  Gray^  608 ;  Paddock  v.  Com.  Ins.  Co.,  104 
Mass.  62,  534 ;  Cory  D.  Boylston  Ins.  Co.,  107  Mass. 
144. 

Owen  &  Orayy  attorneys,  and  Frank  SturgeSj  of 
counsel,  for  respondent,  among  other  things,  urged : — 
I.  The  fact  that  the  vessel  did  not  take  a  pilot  on 
leaving  the  port  of  New  York  does  not  avoid  the 
policy  (1  PJiiUips  Ins.  §§  226,  717,  et  seq. ;  Planigan  t). 
Wash.   Ins.  Co.,  7  Perm.  807;  Blanchard  t.  N.  J. 
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Steatnboat  Co.,  69  If.  T.  295;  Keelerti.  Firemans^  Ins. 
Co.,  3  milj  250  ;  McMillan  v.  Union  Ins.  Co.,  HaL  H, 
S.  0.  249).  It  is  only  necessary  that  the  vessel  be 
guided  out  of  port  by  a  person  of  competent  skill ;  and 
what  better  proof  of  compentency  can  there  be  than 
that  the  master  of  the  Hv/nter  took  her  from  New 
York  to  South  America  in  safety  1 

II.  It  was  for  the  jury  to  determine  whether  the 
loading  of  a  portion  of  the  cargo  on  deck  without  the 
knowledge  of  the  plaintiflE  was  willful,  and  therefore 
barratrous*  These  questions  the  juryhave  determined 
in  plain tiflPs  favor,  and  he  is  therefore  entitled  to  re- 
cover under  the  policy  for  such  barratry  the  insured 
value  of  the  cargo  jettisoned  from  the  deck  (Atkinson 
?).  Great  West.  Ins.  Co.,  65  N.  T.  631 ;  2  WharL  JSo. 
§  1070,  and  notes). 

III.  The  loss  sustained  upon  the  two  thousand  four 
hundred  and  four  cases  of  kerosene  sold  at  auction, 
was  not  leakage  within  the  meaning  of  the  policy.  (1) 
Conditions  and  exceptions  are  to  be  construed  strictly 
against  the  insurer.  They  are  the  words  of  the  in- 
surer, and  they  take  a  particular  risk  out  of  the  policy, 
which,  but  for  the  exception,  would  be  comprehended 
in  the  contract.  They  tend  to  narrow  the  range  and 
limit  the  force  of  the  principal  obligation  (Teuton  v, 
Frjy  5  Cranchj  635;  Hoffman  v.  Ins.  Co.,  32  iT.  F. 
405;  Welts  v.  Ins.  Co.,  48  Id.  34;  Prichette  v.  Ins. 
Co.,  3  DucTy  190;  Colt  v.  Ins.  Co.,  64  N.  T.  695). 
Special  clauses  may  or  may  not  refer  to  every  species 
of  merchandise.  If  they  do  not  refer  to  a  particular 
class  of  articles,  then  as  to  such  articles  they  are  to  be 
rejected  as  surplusage  (Harper  v.  Ins.  Co.,  17  N.  Y. 
194 ;  Babcock  v.  R.  R.  Co.,  49  Id.  491).  (2)  The  word 
^^  leakage"  in  the  clause  in  question  is  used  in  its 
ordinary  commercial  sense,  to  which  it  must  be  re- 
stricted in  its  application.  It  is  used  generally,  and 
without  specific  reference  to  any  class  of  merchandise, 
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and  theredfore  has  reference  only  to  such  articles  as  to 
which  in  its  ordinary  meaning  it  is  usually  applied. 
In  its  ordinary  sense  it  has  reference  to  that  waste  or 
diminution  which  usually  occurs  through  inherent 
defects  in  the  vessels,  or  through  the  qualities  of  the 
liquids  themselves.  Molasses  in  barrels,  spirits  in 
casks,  and  the  like,  are  the  articles  to  which  the  term 
has  been  generally  and  naturally  applied ;  and  in  so 
far  as  such  waste  may  be  increased  by  a  peril  of  the 
sea,  the  insurer  may  not  be  liable.  (3)  It  is  presumed 
that  the  defendant  has  received  a  premium  adequate 
to  the  risk,  and  nothing  but  the  most  stern  legal 
necessity  should  constrain  the  court  to  give  the  clause 
a  construction  which  would  nullify  the  policy,  and 
render  it  a  mere  deception,  instead  of  the  protection 
the  parties  designed.  If  leakage,  as  used  in  this  pol- 
icy, means  escape  of  kerosene  under  all  circumstances, 
then  the  policy  as  an  indemnity  is  worthless  (Harper  t?. 
Insurance  Co.,  17  iT.  71194).  (4)  The  loss  was  not  leak- 
age within  the  proper  and  usual  meaning  of  the  term. 
Neilson  v.  Insurance  Co.  (3  Duer^  456),  turned  upon  this 
point.  (6)  Moreover  it  was  for  the  jury  to  say  whether 
or  not  the  loss  was  *' leakage"  in  its  proper  sense 
(Neilson  v.  Insurance  Co.,  supra;  Young  z>.  Insurance 
Co.,  34  Super.  Ct.  321 ;  New  York  Belting,  &c.,  Co.  -o. 
Insurance  Co.,  10  Bosw.  428 ;  Cummins  v.  Insurance 
Co.,  67  N.  T,  260 ;  Cornish  v.  Insurance  Co.,  74  IT.  Y. 
295;  Jones©.  Insurance  Co.,  51  JV.  T.  318;  Swinner- 
ton  7).  Insurance  Co.,  37  iV^.  7.  174). 

IV.  The  clause  in  question  is  an  exception,  and  it 
is  incumbent  upon  the  defendant  to  bring  the  loss 
within  the  exception  (St.  John  o.  Insurance  Co.,  11  JPf. 
y.  618).  Where  the  clause  was  "not  liable  for  any 
loss  occasioned  by  the  explosion  of  a  steam  boiler,'' 
see  Hay  ward  v.  Insurance  Co.  (7  Bosw.  385) ;  also  see 
1  Phillips  Ins.  §§  1165,  et  seq. ;  and  cases  cited  under 
III.    The  clause  is  a  proviso  avoiding  the  defendant's 
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promise,  which  he  has  pleaded  in  his  answer,  and  mast 
prove.  The  burden  is  upon  the  defendant  to  show 
that  the  loss  was  leakage.  (1)  Perils  of  the  sea  em- 
brace every  species  of  damage  to  the  goods  at  sea  by 
the  violent  or  immediate  action  of  the  wind  or  waves^ 
and  not  compi'ehended  within  the  ordinary  wear  and 
tear  of  the  voyage  (2  Arnould  Mar.  Ins.  681).  We 
have  shown  a  loss  within  the  policy ;  the  defendant 
must  bring  the  loss  within  the  exception  (Wood  v. 
Insurance  Co.,  46  N,  T>  421 ;  2  Arnould  Mar,  Ins. 
1074  ;  Holdsworth  v.  Wise,  7  B.&C.  798  ;  2  Arnould 
Mar.  Ins.  1072,  note ;  Ross  v.  Hunter,  4  21  A  33 ; 
Young  V.  Insurance  Co.,*  34  Super.  Ct.  321 ;  Van 
Valkenburgh  x.  Insurance  Co.,  70  N.  Y.  605). 

By  the  Court. — Sedgwick,  Ch.  J. — The  seawor- 
thiness of  the  brig  Hunter  was  viewed  on  the  trial  in 
several  asx>ects.  The  defendant' s  claim  was  that  the  deck 
load  rendered  her  unseaworthy  ;  first,  simply  from  its 
situation  upon  the  deck ;  second,  because  it  overloaded 
her,  and  by  its  weight  lessenitig  her  free-board,  or  height 
of  side  above  the  water,  to  an  extent  that  made  her 
unseaworthy.  It  is  assumed  that  the  plaintiff  should 
not  "have  recovered,  unless  the  testimony  established 
prima  facie  that  the  vessel  was  seaworthy  (Moses  v. 
Sun  Mutual  Ins.  Co.,  1  Duer^  159).  I  understand  that 
case  to  mean,  that  the  insured  need,  in  the  first  instance, 
given  only  slight,  perhaps  general,  testimony  as  to  the 
seaworthiness  of  the  vessel ;  but  that,  at  the  end  of  th^ 
testimony,  it  should  appear  affirmatively  that  the  ves- 
sel was  8^ worthy,  in  the  particular,  if  any,  as  to  which 
there  has  been  an  attack.  I  think  that,  on  the  trial, 
there  was  evidence  which  supported  the  verdict  of  the 
jury,  that  the  brig  had  enough  free-board  to  make  her 
seaworthy,  and  also,  with  some  hesitation,  that  the 
situation  of  the  load  dn  deck  did  not  make  the  vessel 
so  unsteady  that  she  was,  therefore,  unseaworthy. 
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Bat  I  am  of  opinion  that,  nnder  the  special  circum- 
stances of  the  case,  the  situation  of  the  deck-load  called 
for  explanation  from  the  plaintiff,  which  was  not  given 
in  other  respects  than  have  been  noticed :  ^'  It  is  a 
general  and  an  ancient  rale  of  the  law  of  shipping  that 
goods  shall  not  be  carried  on  deck.  The  reasons  for 
this  are  obvious — not  only  is  cargo  there  placed  more 
liable  to  loss,  because,  if  waves  swept  the  deck,  it  would 
be  washed  over ;  but  it  would  greatly  endanger  both 
ship  and  cargo,  as  it  puts  the  weight  far  from  the  keel, 
and^  by  raising  the  center  of  gravity,  makes  the  ship 
less  stable.  It  incumbers  the  deck,  which  might  be  a 
matter  of  grave  importance  in  a  storm''  {2  Parsons 
Mar.  Ins.  217).  The  facts  showed  that  the  deck-load, 
in  this  case,  in  the  absence  of  proof  to  the  contrary, 
incumbered  the  deck  in  such  a  manner  and  to  such  an 
extent  that  the  movements'  of  the  crew,  in  navigating 
the  vessel,  were  likely  to  be  impeded,  and  esi)ecially  so 
in  case  a  storm  should  release  the  deck-load  from  its 
fastenings  and  it  should  roll  or  be  thrown  over  the  deck. 
It  U  not  necessary  to  say  that  any  deck  cargo,  irrespect- 
ive of  its  quantity,  kind,  and  shape,  would  be  pre- 
sumed to  render  the  vessel  unseaworthy.  It  is  only 
intended  to  decide  that  this  particular  deck  cargo  called 
for  explanation  at  least.  I  cannot  find  any  satisfactory 
testimony  in  the  printed  case,  as  to  the  quantity  of 
deck  cargo.  It  appeared  that  there  were  at  least  one 
hundred  and  nine  barrels  of  rosin  and  thirty-seven 
cases  of  kerosene  on  the  deck.  It  did  not  appear  in 
what  way  they  were  fastened  or  stowed,  excepting  that 
the  mate  testified  that  the  barrels  were  stowed  on  their 
sides  and  the  cases  were  as  high  as  the  barrels,  and  he 
thought  there  were  a  few  cases  on  top  of  the  barrels. 
That  the  deck  was  greatly  incumbered  is  shown  by  the 
quantity,  as  well  as  by  the  further  testimony  of  the 
mate.  In  his  deposition,  the  following  questions  and 
answers  appear : 
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"Q.  How  many  barrels  of  rosin  was  there  on  deck} 
A.  I  can't  tell  you — don't  recollect.  Q,  Was  the  deck 
full  ?  A.  There  was  a  good  many ;  no,  it  was  not  at 
all  full.  Q.  How  near  full  was  it?  A.  I  don't  know; 
it  was  not  all  full ;  anyhow  we  had  water  casks  on  deck 
besides.  Q.  Was  there  room  for  any  more  cargo  on 
deck  than  that  which  you  had  ?  A.  1  don' t  think  ther '^ 
was  ?  Q.  You  mean  to  say  that  there  was  no  more  room 
for  any  more  cargo  on  the  deck  of  that  brig?  A.  We 
could  have  put  more  on.  Q.  How  could  you  put  more 
on  it  ?  A.  Find  room  for  it  forward  by  the  foreside  of 
the  house,  perhaps.  I  don't  know  how  many  more 
barrels  we  could  have  put  on  deck.  Very  likely  ten.  I 
would  not  swear  to  ten  or  any  number.  1  may  put 
more  than  five,  perhaps.  " 

This  being  the  state  of  the  evidence,  I  think  that  the 
plaintiff  should,  at  least,  have  shown  affirmatively  that 
the  deck  cargo  was  not  likely  to  interfere  with  the  due 
management  of  the  brig. 

The  learned  counsel  for  respondent  agreed  that  it  was 
a  question  for  the  jury,  as  to  whether  the  stowing  the 
cargo  upon  deck  was  not  an  act  of  barratry  on  the  part 
o\  the  master.  Whatever  pertinency  this  position,  if 
well  taken,  might  have  upon  the  question  that  arose 
from  the  jettison  of  the  deck  cargo,  and  the  liability  of 
the  defendants  to  pay  for  the  loss  of  a  deck  cargo,  I 
do  not  see  that  it  has  any  relevancy  to  the  inquiry 
whether  the  brig  was  seaworthy  at  the  time  the  policy 
attached.  That  seaworthiness  should  exist,  was  a  con- 
dition precedent  to  the  insurers  becoming  bound  in  any 
way.  No  case  is  cited,  nor  is  a  principle  urged,  upon 
which  it  can  be  held  that  the  fact  of  seaworthiness,  as 
a  condition  precedent,  is  waived  or  ceases  to  be  a  con- 
dition, if  the  unseaworthiness  has  been  created  by  the 
intentional  wrong  of  the  master.  The  implication  that 
the  insurer's  contract,  in  respect  of  a  seaworthy  vessel, 
is  not  the  less  just  in  a  case  of  insurance  upon  cargo 
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not  owned  by  the  ship-owner.    The  owner  of  the  cargo, 
in  effect,  contracts  that  the  vessel  is  seaworthy. 

.  As  to  the  effect  of  the  cargo  on  deck  on  the  naviga- 
tion of  the  brig,  no  explanation  was  given.  It  was  not 
shown  that  it  was  the  cos  torn  or  nsage  to  carry  deck 
cargo  on  voyages  like  this.  There  was  no  attempt  to 
show  that  the  deck  cargo  did  not  interfere,  or  was  not 
likely  to  interfere,  with  the  due  management  of  the 
brig. 

The  defendants  also  claimed  that  the  vessel  was  un- 
seaworthy,  because  she  took  no  pilot  in  sailing  out  of 
the  port  of  New  York.  This  point  will  be  passed  upon, 
under  the  case  of  Keeler  ».  Fireman's  Ins.  Co.  (3  Hill^ 
260).  A  statute  of  the  kind  invoked  by  the  defend- 
ants {Laws  1857,  c.  242,  §  29,  p.  601),  that  all  masters 
of  foreign  vessels,  &c.,  shall  take  a  licensed  pilot,  may 
perhaps,  under  the  case  last  cited,  be  considered  direct- 
ory in  certain  respects ;  but  the  statute  creates  a  pre- 
sumption that  such  a  vessel  is  not  fitted  to  sail  out  of 
the  port  without  a  licensed  pilot,  especially  when,  as 
in  the  case  of  this  port,  it  is  the  custom  or  usage  for 
such  vessel  to  take  a  pilot.  To  answer  this  presump- 
tion, and  to  show  that  there  was  seaworthiness,  the 
insured  must  prove  that  the  person  who  actually  took 
the  vessel  out  was  acquainted  with  the  navigation  of 
the  port,  and  possessed  skill  and  capacity,  proportioned 
to  the  difBculties,  sufficient  to  make  him  a  proper  pilot. 
In  the  present  case  there  was  no  proof  of  any  previous 
knowledge  of  the  difficulties  of  the  port  or  of  sufficient 
skill  and  capacity  to  avoid  or  overcome  them  on  the 
part  of  the  master  of  the  brig,  who  took  her  to  sea.  The 
fact,  that  he  navigated  her  safely  on  the  particular 
occasion,  did  not  tend  to  show  any  competency.  He 
may  have  been  a  learner,  or  taken  the  risk  for  the  first 
time. 

On  the  question  of  general  overloading,  there  was 
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evidence  enough  to  aphold  the  finding  that  she  was  not 
unseaworthy  therefrom. 

The  learned  conrt  submitted  the  questions  that  con- 
cerned the  seaworthiness  to  the  jury,  in  an  impartial 
way ;  but  I  am  of  opinion  that  the  evidence  showed  that 
the  vei^el  was  unseaworthy,  in  the  particulars  already 
noticed  as  sustaining  such  a  chiim,  and  that  the  motioa 
to  dismiss  the  complaint  on  that^  ground  should  have 
been  granted. 

The  defendants  were  made  responsible  for  the  loss 
of  the  deck  load.  The  plaintiff  claimed  that  it  had 
been  jettisoned.  The  defendants  insisted  that  the 
proof  was  that  it  had  been  washed  overboard.  Per- 
haps the  protest  contains  the  truth  on  the  subject,  but 
its  contents  were  not  in  evidence.  There  was  some  tes- 
timony that  the  deck  load  had  been  intentionally 
thrown  over  to  lighten  the  vessel,  and  it  seems  that  the 
defendants  are  concluded  by  their  acquiescence  in  a 
declaration  on  the  trial  by  plaintiff's  counsel,  that  it  waa 
agreed  that  one  hundred  and  nine  barrels  of  rosin  and 
thirty-seven  cases  of  kerosene  were  jettisoned.  The 
circumstances  of  the  jettison  of  this  deck  cargo  raise, 
questions,  perhaps,  that  were  not  mooted  upon  the  ar- 
gument, and  attention  will  be  confined  to  an  exception 
that  relates  to  the  charge  on  this  subject.  The  counsel 
for  plaintiff  claimed  that  the  insurers  were  liable  for 
the  value  of  the  deck  cargo  thrown  over,  if  the  master 
was,  in  loading  it  upon  deck,  guilty  of  barratry.  The 
court  charged  "  that  if' the  master  of  the  vessel,  having 
chartered  his  vessel  for  a  full  cargo  under  deck,  and 
having  given  bills  of  lading  for  the  whole  cargo  as 
being  under  deck,  took  a  portion  of  the  cargo  on  deck^ 
such  an  act,  if  done  knowingly  and  willf uHy,  would  be 
a  willful  wrong  on  the  part  of  the  master  against  the 
owner  of  such  goods,  which  would  constitute  barratry." 
This  was  excepted  to  by  counsel  for  defendants^  and 
the  ground  urged  on  the  appeal  was,  that,  to  be  bar- 
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ratrotis,  the  master's  act  mast  also  be  fraud olent.  I 
am,  however,  of  the  opinion  that  the  substance  of  the 
ophiions  in  Atkinson  v.  Great  Western  Ins.  Co. 
(65  N.  Y.  632)  does  not  necessitate  the  use  of  that 
word  fraudulent  It  is  enough  if  the  jury  find  that  the 
wrong  was  done  with  a  knowledge  or  consciousness 
that  it  was  wrong,  and  that  it  was  done  willfully.  I 
understand  that  case  to  assert,  in  effect,  that  willfully 
in  that  connection  means  that  the  act  is  done  purposely 
as  a  breach  of  duty,  rather  than  negligently,  by  omit- 
tmg  to  consider  that  it  is  a  breach  of  duty.  Although 
I  am  of  opinion  that  such  is  the  right  application  of 
the  case  cited,  neveIth^les8  it  must  be  recognized  that 
there  is  a  doubt  of  it. 

It  is  proper*  to  say  here,  that  the  charge  referred  to 
the  barratry  as  being  a  wron^  against  the  owner  of  the 
cargo  jettisoned,  and  did  not  refer  to  it  as  being  a  willi- 
fnl  wrong  against  the  owner  of  the  ship  also.  The 
matter  may  haye  some  importance,  because  it  may  be 
questioned,  how  successfully  need  not  be  here  said, 
that  if  it  is  only  a  wrong  against  the  owner  of  the 
caigo,  as  being  a  violation  of  the  bill  of  lading,  or 
of  some  other  implied  contract,  whether,  resort  should 
not  be  had  to  the  ship  or  ship-owners,  rather  than 
to  the  insurers.  In  the  case  of  Atkinson  v.  Great 
Western  Ins.  Co.  (supra),  it  can  be  observed  that 
the  opinion  of  the  court  considered  the  act  of  bar- 
'  ratry  that  was  alleged,  to  have  been  barratrous  as  to 
the  owner  of  the  ship,  as  well  as  to  the  owner  of  the  cargo. 

The  court  also  charged  that  the  burden  of  proving 
the  amount  of  damage  resulting  from  leakage  alone 
is  upon  the  defendants.  To  this  an  exception  was 
taken.  There  can  be  no  donbt  that  a  great  part  of  the 
loss  occurred  from  the  eseape  of  kerosene  through  holes 
or  crevices  in  the  tin  cans,  or  tfirough  imi)erfectly 
fastened  joints,  or  joints  that  had  been  ox)ened  by  acci- 
dent or  by  shocks  received  on  the  voyage.    There  can 


446        BORLAND  v.  MERCANTILE  MUTUAL  INS.  CO. 
Opinion  of  the  Court,  bj  Sbdgwick,  Ch.  J. 

be  no  doubt,  also,  that  the  cans  had  received  injuries 
from  sea-perils,  and  which  permitted  the  great  part  of 
this  leakage.  Neilson  ^?.  Commercial  Mut.  Ins.  Co. 
(3  Duer^  455)  decides  that  a  clause  like  one  in  the 
present  policy,  which  is,  "not  liable  for  leakage  on 
molasses  or  other  liquids,  unless  occasioned  by  strand- 
ing or  collision  with  another  vessel,"  comprises  leak- 
age caused  by  sea-perils  insured  against,  as  well  as 
ordinary  leakage. 

Respondent's  counsel  argues  that  the  word  "leak- 
age," in  the  clause,  refers  to  a  leakage  from  packages 
of  a  kind  that  theretofore  had  been  usually  thought 
of  as  liable  to  leakage,  and  which  usually  occurs 
through  inherent  defects,  and  not  from  cans  in  cases  of 
kerosene,  they  being  articles  as  to  which  leakage  from 
inherent  defects  were  not  to  be  apprehended.  The  an- 
swer to  this  is  two-fold.  First,  the  word  leakage,  in  the 
contract,  must  be  construed  to  mean,  leakage  from 
whatever  vessels  it  may  occur.  Second,  from  the  evi- 
dence of  the  merchants  in  the  case  as  well  from  general 
knowledge  of  what  a  tin  can  is,  it  appears  that  tin  cans 
are,  from  their  mode  of  manufacture,  as  liable  to  leakage 
as  barrels. 

It  is  further  said  that  the  loss  to  the  plaintiff 
occurred  from  the  damaged  appearance  of  the  cases  of 
kerosene,  rather  than  from  a  deficiency  of  the  contente 
through  leakage.  The  evidence  is  against  this.  The 
testimony  of  the  merchants  shows  that  valuations  were 
placed  upon  the  damaged  cases  with  a  regard  to  the 
quantity  of  the  contents. 

The  plaintiff,  on  the  trial,  was  bound  to  prove  the 
amount  of  damage,  under  the  stipulations  of  the  con- 
tract. The  burden  of  proof  was  upon  him  to  prove  the 
amount  as  well  as  the  cause  of  action  in  other  respects- 
In  his  case,  it  appeared  that  the  amount  he  claimed 
was,  to  a  great  extent,  made  up  of  the  value  of  kero- 
sene that  had  leaked  from  the  cases.    He  therefore 
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claimed  to  recover  something  that,  according  to  views 
already«taken,  he  was  not  entitled  to  claim  from  de- 
fendants. Under  these  circumstances,  I  do  not  think 
the  defendants  were  bound  to  limit  and  describe  this 
wrongful  excess  by  showing  how  much  leakage  there 
was.  The  clause  cannot  be  viewed  as  an  exception  in 
the  contract  from  general  liability.  It  was  a  limitation 
of  liability,  in  respect  of  the  consequences  of  perils  of 
the  sea,  and  the  plaintiflf  was  bound  to  show  what  con- 
sequences had  happened,  for  which  the  liability 
actually  existed.  No  doubt,  on  the  facts,  it  might,  in 
the  absence  of  other  proof,  appear  that  a  loss  of  a 
kind  had  happened  that  would  make  an  insurer  liable ; 
and,  in  such  case,  the  insurer  would  be  bound  tQ  in- 
troduce snfBcient  testimony  to  show  what  the  facts 
really  were.  It  would  be  doubtful,  then,  whether  the 
insurer  would  be  bound  to  do  more,  in  the  flrst  instance, 
than  to  show  that  the  insured  claimed  for  a  damage 
not  contemplated  by  the  policy,  without  proving  its 
quantity.  "  Excepted  risks  are  sometimes,  by  the  cir- 
cumstanced of  the  case,  mingled  with  those  insured 
against,  so  that  it  is  not  quite  easy  to  say  to  which 
class  the  loss  is  owing.  The  general  rule  must  be 
that  the  insurers  are  liable  or  exonerated,  according  as 
the  leading  principal  cause  of  loss  be  one  insured 
against  or  one  that  is  excepted ;  and,  in  such  a  case, 
the  burden  of  proof  is  on  the  insured  to  show  definitely 
the  amount  of  his  loss  by  the  peril  insured  against "  (1 
Parsons  Mar.  Ins.  620,  citing  Heebner  v.  Eagle  Ins. 
Co.,  10  Gray  J 143).  I  am  therefore  of  opinion  that  this 
,  exception  should  be  sustained. 

Judgment  reversed,  and  new  trial  ordered,  with  costs 
of  appeal  to  appellant,  to  abide  the  event. 

Speik,  J.,  concurred. 
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PREDERIKE  LAX,  Administratrix,  &o.,*  Appel- 
lant, V.  THE  FORTY-SECOND  &  GRAND 
ST.  FERRY  R.  R.  CO.,  Respondent. 

NegUgenee — liability  of  itreet  railroad  eompanieg, — Action  for'eaudnff 
dea/tkt  &e, — admimom  pf  deeect$ed  ag  eoidenee. 

The  provisioQs  of  the  act  of  April  2,  1850,  in  relation  to  the  liability 
of  nulroad  companies,  for  injuries  to  passengers  while  on  the  plat- 
form, &c.y  does  not  apply  to  street  railroad  companies. 

Where  there  is  a  c6nflict  of  testimony  as  to  whether  the  car  upon  a 
street  railroad  was  stopped  at  the  request  of  the  deceased,  and 
again  negligently  started  while  he  was  in  the  act  of  alightii^,  the 
case  should  go  to  the  jury,  notwithstanding  that  it  appears  the 
passenger  was  unnecessarily  upon  the  front  platform,  and  attempted 
to  alight  therefrom. 

It  ieemsy  that  admissions  of  the  deceased  as  to  the  manner  in  which 
the  accident  occurred  are  competent  evidence  against  his  reprasen- 
tative  in  an  action  brought  for  causing  the  death  of  the  deceased. 

Before  Sedgwiox,  Ch.  J.,  and  Russell,  J. 

«  Decided  December  6,  1880. 

Appeal  from  judgment,  dismissing  complaint  at  the 
trial  term. 

The  action  was  nnder  the  statute,  f ot  compensation, 
for  the  pecuniary  injury  to  the  next  of  kin  of  the  intes- 
tate, from  the  death  of  the  intestate,  caused  as  alleged 
by  the  negligence  of  defendant's  servants. 

At  the  trial,  the  complaint  was  dismissed  on  the 
ground,  that,  by  the  preponderance  of  testimony,  it 
appeared  that  negligence  of  the  deceased  contributed 
to  the  cause  of  the  injury. 

Lauterbach  <&  Spingam^  attorneys,  and  F.  R. 
Minrath^  of  counsel,  for  apx)ellant,  urged,  among  other 
things: — 1.  Where  the  question  either  of  n^Iigenee 
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or  contributory  negligence  depends  on  conflicting  tes- 
timony of  the  witnesses,  or  inferences  to  be  deduced 
from  a  variety  of  circumstances,  it  is  a  matter  of  right 
for  the  plaintiflE  to  go  to  the  jury  (Wolfkiel  v.  Sixth 
Avenue  R.  R.  Co.,  88  N.  T.  49 ;  Filer  v.  New  York 
Central  R.  R.,  49  Id.  47  ;  Thurber  v.  New  York,  H.  B. 
&  F.  R.  R.,  60  Id.  326  ;  Roach  v.  Railroad,  68  Id.  626 ; 
Nichols  V,  Sixth  Avenue  R.  R.  Co.,  38  Id.  131 ;  Dun- 
ham V.  Troy  R.  R.  Co.,  3  Keyes^  543 ;  Scoiield  v. 
Hernandez,  47  N.  Y.  313 ;  Gonzales  v.  Central  R.  R. 
Co.,  39  How.  Pr.  407;  Colt  v.  Sixth  Avenue  R.  R. 
Co.,  49  jS'.  T.  671 ;  Belton  v.  Baxter,  58  Id.  415 ; 
Hackford  v.  N.  Y.  H.  R.  R.  Co.,  53  Id.  654 ;  Smith  v. 
Coe,  65  Id.  678). 

II.  Upon  a  motion  for  a  nonsuit,  that  version  of 
the  evidence  most  favorable  to  plaintiff  must  be 
adopted  (Cook  v.  New  York  Central  R.  R.  Co.,  3 
Keyes,  476 ;  Scofield  v.  Hernandez,  47  N.  T.  313 
Gonzales  v.  New  York  &  H.  R.  R.  Co.,  39  How.  407 
Wolfkiel  V.  Sixth  Avenue  R.  R.  Co.,  38  N.  Y.  49 
Ernst  V.  Harlem  R.  R.  Co.,  35  Id.  9,  42 ;  People  v 
Roe,  1  Hill,  470). 

III.  The  plaintiff's  witness,  Charles  Glaser,  testi- 
fies that  the  deceased  asked  the  driver  to  stop;  that 
the  latter  did  stop,  and  that  just  as  the  deceased  was 
about  to  alight,  the  driver  started  the  horses,  and  the 
deceased  fell  from  the  car  and  was  run  over.  Again, 
"  the  driver  did  not  stop  long  enough  for  him,  to  give 
him  a  chance  to  get  off."  If  this  testimony  is  true$ 
and  for  the  purposes  of  nonsuit  the  court  is  bound  to 
consider  il  as  true,,  the  defendant  is  liable  (Poulin.  d. 
Seventh  Avenue  R.  R.  Co.,  61  N.  Y.  621 ;  Nichols  v. 
Sixth  Avenue  R.  R.  Co.,  38  Id.  131 ;  Sauter  t).  New 
York  R.  R.  Co.,  66  Id.  50 ;  Keating  7).  N«w  York 
Central  R.  R.,  49  Id.  673  ;  Maher  t.  Railroad  Co.,  67 
Id.  52 ;  Mullhado  v.  R  R.,.30  Id.  370 ;  Colt  v.  Rail* 
road  Co.,  49  Id.  671). 

Vol.  XIV.— 29 
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IV.  The  notices  introduced  in  evidence  by  defend- 
ant are  not  applicable  to  the  case  at  bar,  and  can  have 
no  bearing  upon  it.  The  statate  provides  that  ''In 
case  any  passenger  shall  be  injured  while  on  the  plat- 
form of  a  car,  or  on  any  baggage,  wood,  or  freight  car, 
in  violation  of  the  printed  regulations  of  the  company, 
posted  up  in  a  conspicuous  place  inside  its  passenger 
cars,  then  in  the  train,  such  company  shall  not  be 
liable  for  the  injury,"  (a)  This  statutory  provision 
does  not  apply  to  horse  railroads,  but  simply  to  steam 
railway  cars.  The  terms  "baggage,  wood  or  freight 
cars,"  and  "the  cars  then  in  the  train,"  show  that  the 
intent  of  the  legislature  was  clearly  that  it  should  not 
apply  to  horse  railways,  where  snch  things  as  wood, 
baggage  or  freight  cars  or  trains  are  unknown. 
Webster  defines  the  word  train  as  a  continuous  or 
connected  line  of  cars  or  wagons  on  a  railroad 
{Webster* s  Dictionary),  (b)  Such  regulation  would 
only  be  available  if  the  injury  occurr^d  to  the  deceased 
while  on  the  platform,  which  is  not  in  accordance  with 
the  facts  of  the  case  at  bar.  It  is  a  well  established 
rule,  that  any  authority  given  in  violation  of  common 
iaw  right  must  be  strictly  construed,  and  consequently 
the  provision  exempting  a  carrier  from  his  common 
law  liability  for  negligence,  cannot  be  extended  by 
.construction  (Maynard  v.  Syracuse  R.  R.  Co.,  71  N.  T. 
180 ;  Chase  v.  Lord,  77  Id.  1).  The  statute  clearly 
;applies  to  those  cases  only  where  the  injury  occurred 
•while  the  injured  person  was  on  the  platform.  An 
injury  occurring  after  he  had  left  the  platform  is  out- 
side the  scope  of  the  provision,  (e)  The  regulations  of 
the  company  and  the  foregoing  statutory  provision  are 
not  available  to  defendant,  on  the  ground  that,  accord- 
ing to  plaintiflfs  evidence,  the  breach  of  it  in  no  wise 
^contributed  to  the  injury  (Briggs  v.  New  York  Cen- 
tral R.  E.,  72  ir.  T.  30 ;  Haley  v.  Earle.  30  Id.  208 ; 
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Buel  V.  New  York  Central  R.  R.   Co.,  31  Id.  314; 
Willis  V.  Long  Island  R.  R.  Co.,  34  Id.  675). 

V.  It  is  not  negligence,  per  se^  to  stand  on  or  alight 
from  the  front  platform  of  a  horse  car  (Maher  v.  Rail- 
road, 67  IT.  T.  55 ;  WiUis  t>.  Long  Island  R.  R.,  34 
Id.  676). 

VI.  The  acceptance  of  fare  from  the  deceased, 
without  objection  to  his  remaining  on  the  platform 
either  by  driver  or  conductor,  constituted  a  relaxation 
of  the  rule  and  a  waiver  of  the  statutory  immunity 
(Dunn  V.  Grand  Trunk  R.  R.,  58  Me.  187  ;  Carroll  v. 
New  York  &  New  Haven  R.  R.  Co.,  1  Duer,  580 ; 
Maher  v.  C.  P.  R.  R.,  67  N.  T.  52 ;  59  Id.  351 ;  49  Id. 
47  ;  36  Id.  135  ;  37  Id.  287). 

VII.  The  declarations  and  admissions  of  the  de- 
ceased, after  the  accident,  are  not  competent  testimony 
for  the  defendant  to  prove  the  contributory  negligence 
of  plaintiffs  intestate.  Such  declarations  are  not  part 
of  the  "rc^  gestcB^^  {Abbotfs  Trial  Eo.  588,  and  crises' 
there  cited ;  Luby  v.  Hudson  R.  R.  R.  Co.,  17  N.  T. 
132  ;  Whitak^r  v.  Eighth  Avenue  R.  R.,  51  Id.  295 ;  1 
Cfreenleaf^s  Ev.  §^110;  Abbotfs  Trial  Evidence, 
688).  Nor  were  the  declarations  of  the  deceased  com- 
petent evidence  as  admissions  against  himself,  for, 
*' Where  the  beneficial  as  well  as  the  legal  right  of 
action  is  in  another  than  the  injured  person — as  where 
a  parent  sues  for  injuries  to  his  minor  child — the  ad- 
missions of  the  latter  are  not  competent  against  the 
plaintiff,  except  as  part  of  the  res  gestcB  (Ohio  Rail- 
road Co.  V.  Hammersley,  28  Ind.  371 ;  Abbotfs  Trial 
Ed.  589). 

Ely  &  Smithy  attorneys,  and  Moses  Ely,  of  counsel, 
for  respondent. 

By  the  Cotjet.— Sedgwick,  Ch.  J.— The  facts, 
which  it  was  held  constituted  contributory  negligence 
on  the  part  of  deceased,  were,  that  at  the  time  of  the 
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occurrence,  he  was  standing  on  the  front  platform  of 
a  horse  car  of  defendant,  and  attempted  to  leave  it 
while  it  was  in  such  motion  that  it  was  against  com- 
mon  prudence  to  make  the  attempt.  The  learned 
counsel  for  the  respondents  argued  that  section  46  of 
the  *'  Act  to  authorize  the  formation  of  railroad  corpor- 
ations, and  to  regulate  the  same,"  passed  April  2, 1850 
(3  JSdm.  Stat.  636),  which  provides,  that  "in  case  any 
passenger  on  any  railroad  shall  be  injured  while  on 
the  platform  of  a  car  ...  in  violation  of  the 
printed  regulations  of  the  company  posted  up  at  the 
time  in  a  conspicuous  place  inside  of  its  passenger  cars 
then  in  the  train,  such  company  shall  not  be  liable  for 
the  injury,  provided,  &c.,"  is  to  be  applied  to  the  car 
of  a  horse  railroad.  The  i)eculiarities'  of  the  language 
seems  to  indicate  the  opposite  of  this,  and  no  case  has 
been  cited  which  sustains  the  proi)osition. 

The  law  to  govern  is  declared  in  the  case  of  Clark 
V.  Eighth  Avenue  R.  R.  Co.  (36  N.  T.  135):  "It  is 
the  duty  of  the  passenger,  on  getting  on  board  of  a 
car,  to  place  himself  in  a  safe  position  therein,  if  he  is 
able  to  obtain  such  position,  and  it  is  no  excuse  for 
him  to  place  himself  in  an  unsafe  &ne,  that  the  persons 
in  cl^arge  know  that  it  is  unsafe,  and  do  not  drive  him 
therefrom,  when  the  unsafety  is  known  to  the  passen- 
ger. That  riding  upon  the  steps  of  a  street  car  is  less 
safe  than  a  seat  inside,  requires  no  proof.  It  is  obvi- ' 
ously  so."  It  may  also  be  held,  that  standing  upon  a 
front  platform  is,  as  to  certain  risks,  obviously  unsafe. 
The  court,  in  the  cited  case,  further  said,  "  that  if  the 
plaintiff  made  reasonable  exertions  to  get  inside  of 
the  car,  and  failed  to  do  so,  and  was  permitted  by  the 
driver  and  conductor  to  remain  on  the  platform,  he 
was  not  illegally  there  .  .  when  it  was  impossible 
for  him  to  get  any  other  place." 

In  Ginna  v.  Second  Avenue  R.  R.  Co.  (67  i\r.  F. 
596),    it  was.  held,   that    under   like   circumstances. 
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although  it  may  not  be  physically  impossible  to  enter 
the  car,  riding  upon  a  platform  is  not  per  se  negli- 
gence, if  the  passenger  cannot  enter  the  car  ^*  ¥dthoat 
great  and  unreasonable  discomfort  to  himself  and  to 
the  prior  occupants  of  the  car."  In  both  of  the  cited 
cases,  the  platform  obviously  exposed  the  passenger  to 
a  danger  of  the  kind  that  was  actually  incurred,  whei^ 
there  would  have  been  no  such  danger  to  him,  if  he^'^t 
were  inside  of  the  car.  ^i 

In  the  present  case,  the  deceased,  according  to  the 
evidence,  was  unnecessarily  upon  the  front  platform, 
and  there  was  no  evidence  that  he  might  not  have 
seated  himself  in  the  car.  By  the  rules  that  have  been 
cited,  he  would  Jiave  been  guilty  of  negligence  that 
forbade  this  action  being  maintained,  provided  the 
accident  that  happened  was  of  a  kind  he  obviously 
was  more  exposed  to  from  being  on  the  platform,  than 
he  would  have  been  in  the  car.  In  that  case,  his  posi- 
tion would  have  contributed  to  cause  the  accident. 

But  there  was  evidence  in  the  case  that  would  have 
justified  the  jury  in  finding  that  immediately  before 
the  accident  he  had  asked  the  driver  to  stop  ;  that  the 
driver  did  stop  the  car ;  that  the  deceased  began  to 
alight,  but  before  he  had  gained  a  footing  on  the 
ground,  while  he  was  in  the  act  of  alighting,  the  driver 
started  the  car  negligently,  and  the  negligence  caused 
the  deceased  to  be  thrown  down.  If  such  were  the 
'  facts,  it  cannot  be  held,  as  matter  of  law,  that  his  having 
been  standing  on  the  platform  contributed  to  cause  the 
injury.  If  the  car  were  motionless,  the  getting  from 
the  front  platform  was  no  more  dangerous  than  getting 
from  the  rear  platform  would  have  been.  This,  I  think, 
should  be  deemed  a  matter  of  law.  He  must  get  from 
one  platform  or  from  the  other.  Neither  has  greater 
safety  than  the  other.  He  would  not  have  a  choice 
between  a  place  of  safety  and  a  place  of  danger.  If 
the  car  had  motion,  unless  the  testimony  incontro- 
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vertibly  showed  that  it  was  a  dangerous  motion,  there 
would  be  a  question  lor  the  jury  as  to  whether  in 
fact  the  motion  was  dangerous,  and  whether  alighting 
from  the  front  platform  was  not  obviously  more  danger- 
ous than  alighting  from  the  rear  platform.  Maher  v. 
Central  Park,  N.  &  E.  B.  R.  Co.  (67  N.  T.  52),  sus- 
tains in  principle  what  has  been  said  in  reference  to 
a  motionless  car. 

The  plaintiff  was  entitled  to  go  to  the  jury  upon  the 
testimony  of  Glaser.  The  testimony  opposed  to  his 
was  not  so  overwhelming  that  the  jury  did  not  have  a 
right  to  believe  him.  They  could  have  inferred  from 
his  testimony  that  the  car  was  at  a  stand  when  the  de- 
ceased began  to  step  down.  It  would  have  been,  of 
course,  a  question,  as  in  Maher  v.  Central  Park,  N.  & 
E.  R.  R.  Co.  (s-upra),  whether  the  deceased  was  prudent 
or  negligent  in  his  manner  of  alighting. 

In  the  course  of  the  trial,  the  defendant  was  allowed 
to  prove  certain  declarations  of  the  deceased  soon  after 
the  accident,  which  were,  in  substance,  that  he  jumped 
off  the  front  platform  before  the  car  had  lessened  its 
motion.  It  was  objected  that  this  was  incompetent, 
as  against  the  plaintiff — who  does  not  succeed  to  the 
action  that  the  deceased  might  have  had  in  his .  life- 
time, but  has  an  independent  statutory  action — and  that 
it  was  hearsay  testimony.  I  am  of  the  opinion  that 
they  are  admissible,  as  having  been  niade  by  the  de- 
ceased against  his  interest;  he,  of  course,  having  full 
knowledge  of  the  actual  occurrence.  (1  GreerU.  JBv. 
§  147,  ei  seq.).  *'The  ground  upon  which  this  evidence 
is  received  is  the  extreme  improbability  of  its  false- 
hood (/<?.  §148.)," 

But  on  the  point  first  noticed,  I  am  of  opinion  there 
should  be  a  reversal  of  the  judgment  and  a  new 
trial  ordered,  with  costs  of  the  appeal  to  the  appellant 
to  abide  the  event. 

Russell,  J.,  concurred. 
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COTTON   W.    BEAN,    Respondent,    v.    GEORGE 

W.  EDGE,  Appellant. 

Sale   of  chattels — what  congtittttes, —  Contersion — when  person,  issuing 
process  liable  for. — Amendment  of  complaint^  when  may  he  allowed, 

B.,  the  lessee  of  certain  premises,  sub-let  tlie  same  for  the  unex- 
pired term,  together  with  certain  of  his  chattels  thereon,  by  a 
lease  providing  as  follows:  that  on  performance  of  covenants  and 
payment  of  rent  (a  large  part  of  which  was  paid  in  advance  by 
indorsed  notes),  B.  would,  at  the  expiration  of  the  term,  convey 
said  chattels  to  the  sub-tenant;  that  if  a  loss  by  fire  occurred,  B. 
was  to  receive  out  of  th«  insurance  money  (the  sub-tenant  agree- 
ing to  keep  the  chattels  insured),  such  proportion  as  the  rent  then 
due  might  bear  to  the  whole  rent,  the  balance  to  go  to  the  sub- 
tenant; that  upon  default,  re-entry  Could  be  made,  and  the  chattels 
sold,  and  the  rent  due  taken  from  the  proceeds,  the  balance  to  go 
to  the  sub -tenant. 

Held,  tliat  under  the  above  agreement,  B.  did  not  part  with  title  to 
the  chattels ;  also,  that  a  sale  thereof  by  B.  during  tiie  tenancy,  un- 
accompanied by  manual  delivery,  raised  no  presumption  of  fraud. 

•The  sheriff,  under  a  distress  warrant  authorizing  him  to  **  distrain  the 
goods,  &c.,  of  the  tenant,"  having  taken  the  property  of  a  third 
person,  the  party  who  issued  the  process  (the  defendant  herein), 
caused  the  goods  to  be  appraised  under  the  statute  (of  New  Jersey), 
and  subsequently  received  the  proceeds  of  the  sale  thereof. 

Eeld^  that  the  defendant  thereby  became  liable  for  the  conversion  of 
the  said  chattels. 

Upon  the  trial,  plaintiff  moved  to  amend  his  complaint  to  include 
interest  on  the  demand,  and  the  referee  reserved  his  decision,  no 
objection  being  made  to  his  so  doing. 

ffeldf  that  an  allowance  of  the  amendment,  made  in  the  findings  of. 
the  referee,  was  in  time. 

Before  Sedgwick,  Ch.  J.,  Speib  and  Russell,  J  J. 

Decided  December  6,  1880. 

Appeal  from  judgmeut  entered  on  report  of  referee, 
in  favor  of  plaintiflf. 
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This  was  an  action  for  damages,  from  an  alleged 
nnlawfnl  conversion  of  plaintiffs  goods  and  chattels, 
by  defendant's  intestate,  in  taking  and  selling  them 
nnder  distress  warrants  for  rent,  in  the  State  of  New 
Jersey. 

The  intestate  was  the  gronnd  landlord.  He  leased 
the  premises  to  Moi|es  H.  Bean.  Moses  H.  Bean  leased 
them  to  one  Ely,  for  the  unexpired  term,  and  also  the 
goods,  chattels  and  household  furniture  in  the  house. 
These  chattels  were  those  afterwards  taken  by  the 
distress  warrants.  Moses  H.  Bean,  in  the  lease  by 
him,  agreed  that  on  payment  of  rent  and  performance 
of  covenants,  at  the  expiration  of  the  term  he  would 
sell  and  convey  to  Ely,  by  a  good  bill  of  sale,  all  the 
goods  and  chattels.  If  there  was  a  loss  by  fire,  Moses 
H.  Bean  was  to  receive  out  of  insumnce  money  (Ely 
agreeing  to  keep  the  goods  insured),  such  proportion 
as  the  amount  then  due  for  rent  would  bear  to  the  whole 
rent,  and  the  rest  of  the  insurance  money  to  go  to 
Ely.  Right  to  re-enter  upon  default  was  reserved, 
and  if  there  were  re- entry,  the  chattels  were  to  be  sold 
at  public  auction,  and  from  the  proceeds,  the  rent  due 
was  to  be  paid,  and  the  overplus  to  go  to  Ely. 

The  greater  part  of  the  rent  was  paid  in  advance 
by  notes  of  Ely,  indorsed  by  a  third  person.  Moses 
H.  Bean  transferred  some  of  these  notes  to  the  plaint- 
iff, and  the  latter,  after  they  had  been  due  for  some 
time,  re-transferred  them.  About  a  year  before  the 
ground  lease  and  the  other  lease  were  to  expire,  Moses 
H.  Bean  made  and  delivered  to  the  plaintiff  a  bill  of 
sale  of  "all  my  right,  title  and  interest  in  and  to'' 
the  chattels.  The  plaintiff  paid  to  Moses  H.  Bean,  as 
a  consideration  of  this  bill  of  sale,  or  of  the  transfer  of 
the  note,  the  sum  of  $3,000. 

Bent  being  paid  due  to  the  ground  landlord  (the 
intestate  of  defendant),  he  made  and  placed  in  the 
hands  of  a  constable,  distress  warrants,  that  on  their 
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face,  empowered  the  constable  ^^  to  distrain  the  goods 
and  chattels  of  Moses  H.  Bean/'  in  the  premises  leased 
as  above  "  for  rent  due  me  for  said  premises/' 

A  statute  of  New  Jersey  was  read,  empowering 
landlords  to  distrain,  for  rent  di\e  them,  the  goods  of 
their  tenants,  and  not  of  any  other  person,  which  may 
be  found  upon  the  demised  premises. 

Marsh   &    WaUis,    attorneys,    asd   Luther   R. 
Marshy  of  counsel,  for  appellant. 

M^astus  NeWj  for  respondent,  among  other  things, 
urged : — The  acts  of  the  defendant  constituted  a  conver- 
sion of  the  property  in  question  (Latimer  v.  Wheeler, 
3  Ahh,  Ct.  App,  Dec.  42 ;  Boyce  v.  Brockway,  31  N. 
T.  490 ;  Allen  v.  Crary,  10  Wend.  349  ;  Wintringham 
V.  Lafoy,  7  Com.  736 ;  Woodside  t.  Adams,  11  Vroom 
[ir.V.]417). 

By  the  Court. — Sedgwick,  Ch.  J. — The  answer  in 
this  action  admits  that  the  defendant's  intestate,  who 
was  in  being  at  the  time  of  the  answer,  caused  the 
goods  to  be  appraised,  under  the  statute,  and  the 
testimony  shows  that  he  thereafter  received  the  pro- 
ceeds of  the  sale.  This,  besides  other  reasons  that  need 
not  be  specified,  establishes  the  lact  that  he  was  re- 
sponsible for  the  taking  of  the  goods. 

The  answer,  also,  after  setting  out  the  statute  of. 
New  Jersey,  was  that  the  goods  taken  were  the  property 
of  Moses  H.  Bean,  and  were  distrained  for  rent  due  by 
Moses  H.  Bean.  It  is  not  ayowed  that  they  were  the 
goods  of  Moses  H.  Bean's  lessee, — that  is,  of  Ely,  dis- 
trained for  rent  due  by  Ely ;  so  that  any  argument  that 
EUy  was  the  owner  of  the  goods  would  not,  under  the 
New  Jersey  statute,  justify  their  being  distrained  for 
rent  due  by  Moses  H.  Bean.  But  the  defendant, 
perhaps,  has  a  right  to  maintain  in  this  action,  that 
the  plaintiff  did  not  own  the  goods  at  the  date  of  the 
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distress,  and  is  not  entitled  to  recover  for  their  valae, 
but  that  Ely  did.    That  position  calls  for  examination. 

The  plaintiff  claimed  to  show  his  ownership  of  the 
goods,  by  bis  proof  that  Moses  H.  Bean  had  assigned 
and  transferred  them  to  him  a  year  before  the  distress 
warrant  was  issued.  Assuming  that  the  defendant  had 
a  status  that  would  enable  him  to  impeach  the  bill  of 
sale,  as  fraudulent  against  the  landlord,  that  question 
was ,  not,  in  fact,  litigated  upon  the  trial ;  it  was  not 
presented  to  the  referee  upon  the  trial ;  nor  was  any 
request  made  concerning  it.  On  the  trial,  the  contest 
was  that  Moses  W.  Bean's  bill  of  sale  did  not  transfer 
the  goods  to  the  plaintiff,  because  Ely's  interest  in  them 
was  of  a  kind  that  amounted  to  a  title,  or  in  some  way 
took  the  title  out  of  Moses  W.  Bean. 

It  cannot  be  questioned  that  if,  at  the  time  of 
the  distress,  the  goods  seized  were  not  the  goods  of  the 
tenant,  Moses  W.  Bean,  but  had  theretofore  been  so 
transferred  to  the  pliaintiflF  that  they  had  become  his 
goods,  the  distress  was  forbidden  by  statute  of  New^ 
Jersey,  and  was  a  trespass. 

The  remaining  matter  to  be  examined  then  is,  was 
Ely's  interest  in  the  goods  such  that  Moses  W.  Bean 
could  not  tmnsfer  them  to  the  plaintiff  i  There  is  no 
doubt  that  before  Moses  W.  Bean's  lease  to  Ely,  the 
former  was  the  owner  of  the  goods,  and  had  unlimited 
power  of  disposition  over  them.  That  lease  did  not 
convey  the  goods.  On  the  contrary,  it  expressly  pro- 
vided for  a  bill  of  sale  to  Ely  at  the  end  of  the  term, 
on  condition,  that  at  that  time  there  should  be  no 
default  by  Ely  in  payment  of  rent  or  performance  of 
covenant.  Ely's  rights  as  to  the  goods  did  not  extend 
to  his  becoming  the  owner  of  them,  under  any  other 
circumstances.  If  they  should  be  burned,  and  he  had 
performed  his  covenant  to  insure  them,  he  would  be 
entitled  to  an  interest  in  the  insurance  money.  If 
there  were  default  in  the  rent,  the  lessor,  Moses  H. 
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Bean,  might,  at  his  option,  repossess  himself  of  the 
goods  and  sell  them  at  public  auction,  and  from  the 
proceeds  pay  the  rent  due,  and  pay  the  rest  to  Ely. 
All  this  gave  no  title  to  Ely.  Whatever  was  the  exact 
nature  of  Ely's  interest,  including  a  right  to  posses- 
sion, the  title  and  the  property  remained  in  Moses  H. 
Bean.  The  transfer  of  that  title  would  not  afiFect  the 
rights  of  Ely,  so  long  as  the  person  having  title  was 
ready  to  use  it  as  Ely's  right  required  it  should  be 
used.  Ely  would  enforce  his  right,  not  by  reason  of 
any  interest  in  the  property  or  power  of  disposition 
over  it,  but  simply  by  reason  of  the  personal  obligation 
of  Bean  or  his  transferee,  to  do  the  things  covenanted 
to  be  done.  This  is  jierhaps  taking  an  extreme  view 
of  the  obligations  of  Bean's  assignee.  I  see  no  reason 
to  doubt  that  Ely's  interest  did  not  operate  to  deprive 
Moses  H.  Bean  of  his  right  or  power  to  sell  the  prop- 
erty to  the  plaintiff,  and  therefore  the  referee  was 
correct  in  finding  that  the  plaintiff  was  the  owner  of 
the  property  that  had  been  taken  by  the  intestate's 
distress  warrant,  as  the  property  of  Moses  H.  Bean, 

No  doubt  is  thrown  upon  the  operation  of  the  bill  of 
sale,  as  transferring  the  property,  by  the  fact  that 
manual  delivery  of  the  property  was  not  made.  Actual 
delivery  could  not  be  made,  as  it  was  in  the  possession 
of  Ely  rightfully.  It  may  be  said  further  that  in  such 
case  there  was  no  presumption  of  fraud,  it  not  being 
in  the  actual  possession  of  the  vendor. 

If  the  propositions  already  made  are  sound,  the 
declarations  of  Ely  that  were  admitted  as  evidence  on 
defendant's  exception  were  immaterial,  and  did  not 
injure  the  defense.  On  the  undisputed  evidence,  it 
appeared  that  Moses  H.  Bean  had  been  the  owner  of 
the  goods.  The  declarations  of  Ely  did  not  affect  the 
testimony  that  Bean  had  made  the  bill  of  sale  to  the 
plaintiff.  They  only  tended  to  show  that  Ely  had 
voluntarily  abandoned  his  interes^t,  and  that  interest, 
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we  have  held,  did  not  impair  the  plaintifTs  title  or  the 
title  of  Moses  H.  Bean. 

I  think  it  safficiently  appears  that  the  defense  made 
HO  objection  to  the  referee's  reserving  his  decision, 
upon  the  motion  of  plaintiff  to  be  allowed  to  amend 
the  complaint  so  that  it  should  demand  interest,  and 
that  his  allowance  of  the  amendment  was  in  time,  being 
made  in  his  findings. 

Judgment  is  affirmed,  with  costs. 


Speib  and  Russell,  JJ.,  concurred. 


JOHN  B.  DAT,  AS   Assignee,  &c.,  RESPONPEirT, 
V.  ELIAS  BACH,  et  al.,   Appellakts. 

Converdan — tohen  toill  lit  for  taking  of  goods  under  process.  — AttaehmenL 

Where  an  attachment  regularly  granted  upon  competent  evidence  is 
vacated  upon  appeal,  for  error  alone,  and  not  upon  the  ground  of 
irregularity  or  for  want  of  jurisdiction, — ^in  the  absence  of  proof  of 
malice  upon  the  part  of  the  party  obtaining  the  process,  action  will 
not  lie  against  him  for  conversion  of  the  goods  taken  thereundeT. 

Cases  in  which  the  process  was  void,  or  had  been  set  aside  for 
irregularity,  distinguished. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  December  6, 1880. 

Appeal  from  judgment  in  faror  of  plaintiff,  entered 
on  verdict  of  a  jnry,  and  also  from  the  order  denying 
defendant's  motion  for  a  new  trial,  made  upon  the 
minutes. 

The  action  was  by  the  plaintiff,  as  general  assignee 
of  one  Scheuer,  for  the  benefit  of  the  latter' s  creditors. 
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The  complaint  charged  a  wrongfal  taking  and  conver* 
sion,  by  defendant,  of  Scheuer's  goods. 

On  the  trial  it  appeared  that  the  defendants  had 
begun  an  action  in  tUe  supreme  court  on  an  account 
stated,  and  that,  in  such  action,  they  applied  for  and 
obtained  an  order  of  attachment.  The  affidavit  on 
which  this  order  was  made  justified  an  inference  that 
Scheuer  was  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  There  was  no  irregu- 
larity in  the  attachment,  or  in  the  proceedings  to  ob- 
tain it.  Scheuer  moved,  at  8i)ecial  term,  upon  addi- 
tional affidavits,  that  contradicted  essential  parts  of 
the  affidavit  on  which  the  attachment  was  issued,  and 
explained  others,  to  set  aside  attachment,  but  not  on 
any  ground  of  irregularity.  The  motion  was  denied. 
On  appeal  this  order  of  denial  was  reversed,  and  the 
attachment  was  vacated. 

The  taking  of  the  goods  under  the  attachment  was 
the  wrongful  conversion  alleged  in  the  complaint. 
The  complaint  did  not  charge  that  the  defendants 
acted  maliciously  or  without  probable  cause. 

The  defendant's  counsel  moved  to  dismiss  the  com- 
plaint on  the  ground  that  the  evidence  disclosed  no 
cause  of  action. 

The  motion  was  denied,  and  the  judge  left  to  the 
jury  to  find  only  the  value  of  the  goods  taken.  Ex- 
ceptions were  made  to  the  denial  of  the  motion,  and 
to  the  charge  that  the  only  question  was  the  value  of 
the  goods. 

Ixvwrence  &  Waehnerj  attorneys,  and  L.  C. 
WaehneTj  of  counsel,  for  appellants,  urged : — I.  This 
action  was  not  in  the  nature  of  a  suit  for  a  malicious 
prosecution.  It  is  not  chai^ged  that  the  defendants 
maliciously,  and  without  probable  cause,  procured  the 
warrant  of  attachment  to  be  issued  and  levied.  The 
ground  upon  which  the  plaintiff  claims  to  recover  is, 
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that  the  warrant  of  attachment  having  been  set  aside 
upon  the  merits,  for  error  in  fact,  affords  no  jnstiflca- 
tion  for  the  proceedings  taken  under  it  daring  its  life. 

II.  The  appellants  concede  that  had  the  attachment 
been  vacated  for  want  of  jurisdiction  in  the  court,  or 
because  of  any  irregularity  in  their  proceedings,  or 
because  of  their  failure  to  present  to  the  court  suffi- 
cient tacts  to  justify  the  issuance  of  the  warrant,  in  the 
first  instance,  they  would  be  liable  as  trespassers  for  all 
acts  done  thereunder.  But  neither  of  those  facts  exist 
in  this  case. 

III.  There  is  a  vital  difference  between  erroneous 
and  irregular  process.  Erroneous  process  is  the  act  of 
the  court,  and  »even  after  it  is  set  aside  or  reversed, 
whatever  was  done  under  it  while  in  force  may  be  jus- 
tified by  the  party.  Irregular  process  is  the  act  of  the 
party,  and  when  once  set  aside,  is  considered  as  having 
been  a  nullity  from  the  beginning  (Blanchard  v,  Goss, 
2  N.  H.  491 ;  Palmer  ??.  Foley,  71  iV^.  Y.  109 ;  Miller  n. 
Adams,  62  Id.  415 ;  Waldo  ?).  Selden,  4  Week.  Dig. 
370 ;  Simpson  v.  Hombeck,  3  Lans.  63 ;  Sleight  »* 
Ogle,  4  E.  D.  Smith,  446  ;  Waldheim  v.  Sichel,  1  HiU. 
45  ;  Coupal  v.  Ward,  106  Mass.  289 ;  3  Daly,  88 ;  1 
Hill  on  Torts,  437,  443,  444).  The  process  in  this 
case,  being  erroneous  and  not  irregular,  afforded  a 
complete  protection  for  all  acts  done  under  it,  and 
the  court  at  the  trial  should  have  so  held.  A  party 
suing  out  process  from  a  competent  court  is  re- 
sponsible only  for  its  validity  and  for  his  own  good 
faith  in  causing  it  to  issue  (Adams  v.  Freeman,  9 
Johns.  117). 

lY.  It  not  being  claimed  that  the  defendants  mali- 
ciously, and  without  probable  cause,  procured  the 
attachment  to  issue,  nor  that  any  acts  were  done  in 
excess  of  those  authorized  by  the  writ,  the  plaintiff 
cannot  recover  in  this  action.    The  presence  or  particl- 
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pation  of  the  defendants  in  the  levy  does  not  render 
them  liable,  the  process  being  valid. 

V.  It  may  perhaps  be  suggested  that  it  is  a  great 
hardship  to  a  party  to  have  his  property  attached 
without  a  remedy  for  the  damage  which  may  be  occa- 
sioned by  the  execution  of  the  process,  and  that,  if  the 
plaintiff  is  nonsuited  in  this  action,  he  is  remediless. 
This  suggestion  is  not,  however,  entitled  to  any  con- 
sideration, as  it  has  been  completely  answered  by  the 
court  of  appeals,  in  the  case  of  Palmer  v.  Foley  (71  N. 
T.  108). 

Cooper  <6  Bach,  attorneys,  and  S.  V.  R.  Cooper,  of 
counsel,  for  respondent,  among  other  things,  urged  : — 
Defendants  contend.  First :  That  the  facts  show  that 
the  goods  were  taken  under  an  attachment,  and  if 
there  was  a  trespass  or  conversion  it  was  by  the  sheriff. 
Second :  That  the  warrant  of  attachment  having  been 
vacated  for  error  and  not  for  irregularity,  it  was  a  pro- 
tection to  these  defendants  for  any  act  done  by  the 
sheriff  under  it.  Neither  of  the  above  propositions  is 
true.  The  sheriff  was  protected  by  the  warrant  of 
attachment,  but  the  defendants  were  not  (Wehle  v.  But- 
ler, 12  Abh.  Pr.  N.  S.  139 ;  affi'd,  61 2V.  Y.  246  ;  Lyon  v. 
Yates,  52  Barh.  237 ;  Kerr  v.  Mount,  28  N.  T.  659).  The 
counsel  for  the  defendants  claimed,  on  the  trial,  that  the 
attachment  not  having  been  set  aside  or  vacated  for  irreg- 
ularity, but  for  error,  it  is  a  protection  to  the  defend- 
ants in  this  action  against  any  act  done  by  the  sheriff 
under  it ;  and  then  cites  several  cases.  The  case  of 
Palmer  v.  Foley  has  no  application  to  this  action.  In 
that  action  an  injunction  was  granted ;  the  action  was 
discontinued  by  consent.  An  order  was  made  appoint- 
ing a  referee  to  ascertain  defendant's  damages  by  rea- 
son of  the  injunction.  The  court  of  appeals  held, 
*'  There  is  no  breach  of  the  condition  of  the  statutory 
under|;aking,  unless  the  court  finally. decides  that  the 
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plaintiff  was  not  entitled  to  the  injanctiou,  or  unless 
something  occurs  equivalent  to  sup^i  a  decision.  The 
point  in  this  case  did  not  arise  in  the  case  of  Palmer  v. 
Foley.  And  it  does  not  appear,  by  the  order  of  the 
general  term  vacating  the  attachment,  whether  it  was 
vacated  for  error  or  for  irregularity.  The  case  of 
Miller  v.  Adams  (62  iV.  Y.  409),  is  not  in  p<Hnt.  It  was 
an  action  for  false  imprisonment.  Adams  had  obtained 
a  judgment  against  one  Thompson,  execution  had  been 
issued  and  returned,  no  goods.  The  plaintiff,  Miller, 
had  been  ordered  to  appear  before  a  county  judge  to 
be  examined  as  a  debtor  to  Thompson,  or  as  having 
property  belonging  to  him.  Miller  disregarded  the 
order,  and  an  attachment  was  issued  against  him, 
under  which  he  was  arrested.  It  was  claimed  by  Mil- 
ler that  the  county  judge  had  no  jurisdiction  to  issue 
the  attachment,  for  the  reason  that  the  affidavit  upon 
which  the  proceedings  were  instituted  was  insufficient. 
The  court  of  appeals  held  the  affidavit  was  sufficient, 
and  that  the  county  judge  had  jurisdiction.  The  case 
of  Waldo  V.  Seldon  (4  Weekly  I>ig.  370),  was  an  action 
for  false  imprisonment,  and  arose  out  of  proceedings 
supplementary  to  execution,  and  has  no  application  to 
the  present  case.  Simpson  v.  Hornbeck  (3  Laris.  63), 
is  also  a  case  of  false  imprisonment,  and  has  no  appli- 
cation. The  sheriff  is  protected  by  the  warrant  of 
attachment,  and  if  the  defendants  are  not  liable,  then 
it  follows  that  there  is  no  means  or  remedy  by  which 
property  attached  and  converted  can  be  regained,  or 
the  value  thereof  recovered,  if  attachment  be  vacated. 
Money  collected  on  a  judgment,  which  is  afterwards 
reversed,  either  for  error  or  irregularity,  can  be  recov- 
ered back  (Simpson  v.  Hornbeck,  8  Lans.  63,  66). 

By  the  Court. — Sei>owiok,  Ch.  J.— The  court  issu- 
ing the  attachment  had  jurisdiction  for  that  purpose, 
and  there  was  no  irregularity  in  the  proceeding.     The 


r 


DAT  t.  BACH.  465 


Opinion  of  the  Court,  by  6bi>owick,  Ch.  J* 


affidavits  on  which  the  attachment  was  made  disclosed 
evidence  of  a  competent  kind,  establishing,  in  the  ab- 
sence of  explanation,  one  of  the  cases  in  which  the 
statute  provides  for  an  order  of  attachment.  Malice 
was  not  alleged  against  the  defendant99  or  charged 
against  them  on  the  trial. 

Chitty  says,  of  actions  of  this  kind,  that  **  case  for 
the  malicious  motive  and  want  of  probable  cause  for 
the  proceeding  is  the  only  sustainable  form  of  action ' ' 
(1  Chmy  PI.  186). 

Reynolds  v.  Kennedy  (1  Wils.  232),  was  an  action 
for  damages,  in  causing  the  defendant' s  property,  some 
barrels  of  brandy,  to  be  seized  under  the  revenue  law. 
In  the  first  instance,  the  plaintiff's  information  was 
sustained  and  the  property  condemned,  but  this  was 
reversed  on  appeal.  The  court  held  that  the  action  for 
damages  would  not  lie,  there  being  no  charge  or  proof 
of  malice.  It  was  said  the  ^^gist  of  this  sort  of  action 
arises  from  some  evil  practice  or  malice  in  him  who 
sues  or  prosecutes'*  (Pangbum  v.  Bull,  i  W.  34f5;  also 
cases  cited  in  note  a,  §  11,  c.  16,  1  HilPs  Torts). 

In  Beaty  v.  Perldns  (6  Wend.  881),  it  was  held 
that  trespass  would  not  lie  against  a  party  who  has 
procured  ar  search  warrant  to  search  for  stolen  goods, 
if  the  warrant  be  duly  issued  and  regularly  executed, 
and  it  was  thought  that  case  would  lie  if  the  party  has 
no  grounds  for  his  proceedings,  and  is  actuated  by 
malicious  motives. 

In  1  Saunders  (230,  b),  the  law  is  broadly  stated : 
^'And  the  rule  seems  general  that  no  action  lies  for 
damage  or  inconvenience  sustained  in  consequence  of 
process  of  law,  unless  it  be  alleged  and  proved  that  the 
party  who  occasioned  it  was  actuated  by  malice." 

In  Simpson  t>.  Hombeck  (3  Lans.  53),  the  defend- 
ant had  obtained  a  judgment  for  the  conversion,  by 
the  plaintiff,  of  personal  property,  and  the  plaintiff 
was  t^iken  by  an  execution  against  his  person,  issued 
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on  the  judgment.  The  judgment  was  afterwards  re- 
versed, and  the  plaintiff  brought  the  action  for  false 
imprisonment.  Judge  Parker,  in  giving  the  opinion 
of  the  general  term,  said,  "  although  a  void  judgment, 
or  one  that  is  voidable  for  irregularity,  will  not,  af t«r 
being  set  aside,  justify  the  acts  of  the  party,  done 
under  it,  before  it  was  set  aside,  this  principle,  I 
apprehend,  has  never  been  applied  to  a  judgment 
merely  erroneous,  and  reversed  for  error  by  a  court  of 
review."    He  cites  other  cases. 

In  the  cases  cited  by  respondent's  counsel  to  naain- 
tain  this  action,  Wehle  v.  Butler  (61  N.  T,  245,  affirm- 
ing 35  Super.  Ct.  1),  Lyon  v.  Yates  (52  Barb.  237), 
Kerr  v.  Mount  (28  N.  T.  659) ;  and  in  Smith  ©.  Shaw 
(12  Johns.  257),  Chapman  t>.  Dyett  (11  Wend.  31), 
the  processes  were  either  void  or  had  been  set  aside 
for  irregularity. 

In  substance,  if  a  i^arty  were  held  liable  for  the 
cause  here  alleged,  the  liability  would  exist,  although 
he  was  guilty  of  no  omission  or  violation  of  duty  to 
the  law  or  to  the  individual.  If  there  were  damage,  it 
would  be  damnum  absque  injuria. 

For  these  reasons,  I  am  of  the  opinion  that  the 
defendant's  exceptions  upon  the  trial,  require  a  new 
trial. 

Judgment  and  order  appealed  from  reversed,  and 
new  trial  ordered,  with  costs  of  appeal  to  appellant  to 
abide  event. 


BussELL,  J.,  concurred. 
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LOUISA  M.  FURNISS,  Respondent,  73.  THE 
MUTUAL  LIFE  INSURANCE  COMPANY  OF 
N.  Y.,  Appellant, 

X(/0  insurance — effect  of/aUe  statement  in  (ipplication-^tohat  st^fficiefU 

evidence  of  falsity. 

Where  the  hasband,  as  the  agent  of  his  wife,  and  in  her  name,  obtains 
'  a  policy  of  insurance  upon  his  life,  warranting  the  truth  of  his 
statement  in  the  application  that  he  is  of  correct  and  temperate 
habits,  and  making  the  same  a  part  of  the  policy,  a  statement  of 
the  wife  in  a  verified  petition  thereafter  made  by  her  in  an  action 
for  separation,  that  ever  since  their  marriage  he  had  been  addicted 
to  the  excessive  use  of  intoxicating  liquors,  is  admissible  in  evi- 
dence against  her,  in  an  action  on  the  said  policy,  and  if  such 
admission  is  not  explained  or  contradicted,  a  verdict  for  defendant 
should  be  directed. 
What  answer  to  questions  in  application  will  constitute  a  declaration 
of  correct  and  temperate  habits,  and  what  is  sufficient  evidence  of 
such  habits  in  deceased,  as  against  an  admission  such  as  the  above, 
considered  by  the  court. 

Before  Sedgwick,  Ch.  J.,  Sp£ib  and  Russell,  J  J. 

Decided  December  6, 1880. 

Appeal  by  defendant  from  jadgment. 

f 

The  aetion  was  on  a  policy  of  defendant  that  in- 
sured, for  the  benefit  of  the  plaintiff,  her  husband's 
life. 

On  the  trial,  the  testimony  showed  that  the  appli- 
cation for  the  policy  was  made  by  the  husband  for  the 
plainti£f,  and  in  her  name,  and  her  name  was  signed  to 
it  by  him  as  her  agent.  The  application  contained 
the  following  questions:  "Q.  (A)  Are  your  habits  of 
life  correct  and  temperate?  (B)  Have  they  always 
been  so?"  and  the  answer  was;  "Yes.  Drink  at 
times." 
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At  the  end  of  the  testimony,  the  defendant's  ooun- 
sel  claimed  that  the  plaintiff  had,  by  the  policy, 
warranted  the  answer  in  the  application  to  be  trae; 
that  by  uncontradicted  evidence,  the  answer  was  un- 
trae ;  and  moved  for  a  verdict  for  defendant.  The 
motion  was  denied,  and  exception  taken. 

Further  facts  appear  in  the  opinion. 

FvUerton^  Ktiox  &  Crosby ^  attorneys,  and  William 
FuUerton^  of  counsel,  for  appellant,  among  other 
things,  urged  : — ^I.  *'If  there  is  a  stipulation  that  the 
habits  of  an  applicant  are  sober  and  temperate,  it  is 
saflScient  to  avoid  the  policy  for  the  defendants  to 
show  that  his  habits  were  intemperate,  and  it  is  no 
answer  to  this  plea  to  prove  the  intemperance  not  to 
have  been  such  as  to  have  injured  the  health  of  the 
insured,  or  to  shorten  his  life"  (Southcombe  ®.  Merri- 
man,  1  Cov.  &  Marsh.  286 ;  Jeffries  «.  Franklin  Ins. 
Co.,  22  Wall.  47  ;  Mut.  Benefit  L.  Ins.  Co.  v.  Holter- 
hoff,  2  Oin.  379 ;  Bunyan^  45).  To  prove  the  repre- 
sentations untrue  as  to  his  habits  at  the  time  of  taking 
out  the  policy,  it  is  only  necessary  to  offer  the  petition 
of  the  plaintiff  herself,  in  an  action  against  her  hus- 
band for  a  limited  divorce,  made  under  oath,  and 
which  contains  the  following  allegations:  ^' That  ever 
since  the  said  marriage  between  the  plaintiff  and  de- 
fendant, the  said  defendant  has  been  addicted  to  the 
excessive  use  of  intoxicating  liquors,  causing' him  to 
be  very  frequently  in  a  drunken  and  irresponsible  con- 
dition of  mind.  That  such  drunkenness  has  very 
much  increased  in  frequency  within  the  last  two 
years."  This  x)etition  was  sworn  to  on  April  30, 1877. 
The  plaintiff  was  married  to  her  husband  in  1865,  and 
the  policy  issued  on  September  10,  1874,  nearly  ten 
years  thereafter.  Although,  in  answer  to  the  question 
''  Are  your  habits  of  life  correct  and  temperate !"  he 
answered  ^*Yes;  drink  at  times,"  yet  the  latter 
phrase  does  not,  in  any  degree,  qualify  the  answer 
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Yes."  The  meaning  of  the  whole  answer  is  that 
while  he  drinks  at  times,  ^'  Tet  his  habits  of  life  are 
correct  and  temperate."  By  the  pbrase  *' drink  at 
times,"  he  did  not  mean  to  convey  to  the  company 
that  he  indulged  in  the  use  of  intoxicating  liquors  to 
such  an  extent  as  to  impair  his  health/ 

n.  The  assured  also  alleged  and  promised  that  he 
did  not  then,  and  that  he  would  not  in  the  future, 
practice  any  pernicious  habit  that  obviously  tended  to 
shorten  life.  This  was  a  promissory  warranty  that 
was,  as  appears  from  the  i)etition  of  the  wife  and  from 
other  testimony,  broken,  whereby  the  policy  was  made 
void  {Bliss  Life  las.  %  44 ;  also  p.  61 ;  Aug  ell  on  las, 
§  150 ;  Arnold  on  Ins.  §  192).  The  statement  of  an 
intention  to  do  a  certain  act  in  answer  to  a  question 
upon  an  application  for  a  policy  of  fire  insurance,  is 
equivalent  to  an  agreement  to  perform  such  act  upon 
the  happening  of  the  event  upon  which  it  was  contin- 
gent (Bilborough  «.  Metropolis  Ins.  Co.,  6  Duer,  GS7  ; 
Fowler  v.  Mtns»  Ins.  Co.,  7  Wend.  270;  Dunnihg  v. 
Chenango  Co.  Mut.  Ins.  Co.,  2  Den.  75 ;  Stout  v.  Fire 
Ins.  Co.  of  N.  H.,  12  lowa^  37L).  The  insurance  com- 
pany had  an  object  in  incorjxyrating  the  provision  in 
the  policy  of  insurance,  that  the  insured  should  not 
practice  any  pernicious  habit  which  obviously  tends 
to  shorten  life.  That  clause  was  meant  to  perform 
some  o£Sce.  It  formed  a  part  of  the  declaration  of  the 
applicant,  and  which  declaration  it  was  mutually 
agreed  should  form  the  basis  of  the  contract  of  insur- 
ance. If,  then,  the  declaration  that  the  assured  would 
not  practice  any  such  habit,  was  the  basis  of  the  con- 
tract of  insurance,  how  can  the  contract  stand  if  the 
basis  is  destroyed  % 

O.  E,  &  D.  B.  Ogden^  attorneys,  and  John  E. 
Parsons^  of  counsel,  among  other  things,  urged : — 
I.  Answers  to  questions  in  the  application  are  not  to 
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be  extended  beyond  their  fair  meaning.  The  answer 
to  the  question,  "Are  your  habits  of  life  correct  and 
temperate  V^  was  not  unqualified.  He  did  not  answer 
simply  Yes.  The  words  '^ drink  at  times"  qualified 
yes,  or  were  unmeaning.  And  of  that  qualifying 
effect,  the  jury* were  the  judges  (Edington  v,  Mbns. 
Life  Ins.  Co.,  13  BuHj  543 ;  Swift  v.  Mass.  Mutual 
Life  Ins.  Co.,  2  JPT.  T.  Sup'm.  Ct.  302;  Higgins  t>. 
Phenix  Mutual  Life  Ins.  Co.,  Ct.  App.,  May  21,  1875, 

7  Ins.  L,  T.  788 ;  Baker  v.  Home  Lift\  Ins.  Co.,  64  N. 
T.  648 ;  Edington  d.  Mutual  life  Ins.  Co.,  67  Id.  186  ; 
Fitch  7i.  Am.  Pop.  Life  Ins.  Co.,  68  Id.  557;  Dilliber 
V.  Home  Life  Ins.  Co.,  69  Id.  656).  "If  a  question  is 
not  answered,  it  is  not  a  warranty  that  there  is  nothing 
to  answer  (Liberty  Hall  v.  Ins.  Co.,  7  Oray^  261). 
Warranties  in  policies  of  insurance  are  strictly  con- 
strued. They  will  not  be  extended  to  include  any- 
thing not  necessarily  implied  in  their  terms  (Loud  v. 
Insurance  Co.,  2  Oray^  221 ;  Campbell  t).  Id.,  QSMdss. 
381  ;  Hide  v.  Bruce,  8  Doug.  213 ;  Powkes  t?.  M.  &  L. 
Life  Ass.  Assn.,  3  Best  <fe  Smithy  Q.  B.  917). 

II.  It  was  a  question  for  the  jury  whether  Leoa 
Fumiss's  habits  tended  obviously  to  the  shortening  of 
life,  and  there  was  an  abundance  of  evidence  on  the 
part  of  the  plaintiff  to  be  submitted  to  the  jury.  The 
question  of  intemx)erance  is  eminently  one  for  the 
jury  (Rawlins  v.  Desborough,  2  Moody  &  Rob.  328 ; 
McGinley  v.  U.  S.  Life  Ins.  Co.,  Ct.  App.  [June,  1879], 

8  Ins.  Law,  3,638  ;  Fox  v.  Ins.  Co.,  4  I>ig.  458). 

By  the  Couet. — Sedgwick,  Ch.  J.— On  the  trial, 
it  appeared  that  the  plaintiff  intermarried,  in  1865, 
with  Leon  Furniss,  whose  life  was  insured  by  the  policy 
in  action.  The  plaintiff,  on  April  30,  1877,  swore  that 
a  certain  petition  made  by  her  in  an  action  against  her 
husband,  was  true  of  her  own  knowledge,  except  such 
matters  as  were  therein   stated  on  information  and 
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belief,  and  that  as  to  such  matters,  she  believed  the 
petition  to  be  true.  That  petition  contained  the 
following  assertions:  ^^ That  ever  since  the  said  mar- 
riage of  the  plaintiff  and  defendant,  the  said  defend- 
ant has  been  addicted  to  the  excessive  nse  of  intoxicat- 
ing liqnors,  causing  him  to  be  very  frequently  in  a 
drunken  and  irresponsible  condition  of  mind."  These 
assertions  are  at  variance  with  the  declarations  made 
by  the  application  of  the  plaintiff  for  the  insurance ; 
for  it  is  clear  that  the  answer  made  by  the  husband  to 
the  questions  in  that  regard  contained  iu  the  applica- 
tion, means  that  he  drank  at  times,  in  such  quantity 
as  still  to  leave  him  with  correct  and  temperate  habits 
of  life.    The  application  was  made  September  9,  1874. 

The  petition  of  the  plaintiff,  that  has  been  referred 
to,  was  evidence  in  the  case  as  to  the  habits  of  life  of 
Furniss,  at  the  time  of  the  application.  The  declara- 
tions of  the  petition  were  an  admission,  which,  when 
compared  with  the  answers  that  have  been  given, 
clearly  shows  that  the  latter  did  not  give  the  fact  as  to 
his  habits.  The  plaintiff  testified  that  the  language  of 
the  petition  was  the  language  of  the  lawyer  who  drew 
it,  but  she  did  not  assert  that  the  facts  were  not  truly 
described  by  that  language. 

This  admission,  nevertheless,  the  plaintiff  was  at 
liberty  to  explain  or  to  show  to  have  been  incorrect  by 
evidence  sufficient  for  that  purpose.  There  was  no 
explanation  of  the  petitioa.  She  did  not  testify  what 
facts  she  communicated  to  her  lawyer,  nor  that  the 
petition  did  not  allege  the  facts  as  she  had  said  they 
were,  nor  that  she  did  not  understand  the  meaning  of 
the  language.  She  did  not  testify  to  any  facts  that 
would  tend  to  show  that  the  application  was  true 
rather  than  the  petition,  or  that  the  petition  was  in- 
correct. I  have  looked  carefully  at  the  testimony  of 
the  other  witnesses,  to  find  if  their  testimony  tended 
to  show  that  the  petition' was  incorrect.    A  very  small 
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portion  of  the  testimony  refers  to  a  time  that  embraces 
the  date  of  the  application,  but  that  part  is  not  incon* 
sistent  with  the  admission  of  the  plaintiff  made  in  her 
petition.  The  evidence  on  this  point  that  was  given 
by  the  witnesses  who  spoke  as  to  the  year  1874,  was 
no  doubt  correct.'  The  facts  they  described  would 
not  have  justified  a  position  that  the  deceased's  habits 
of  life  was  not  correct  or  temperate  in  1874.  But  such 
facts  were  not  inconsistent  with  actual  intemperance, 
not  known  to  them,  or  with  a  knowledge  by  plaintiff 
of  facts  that  she  specified  and  implied  in  her  petition. 
As  there  was  nothing  that  contradicted  plaintiff's 
declaration,  sworn  to  by  her,  that  ever  since  the  mar- 
riage the  deceased  had  been  addicted  to  the  ^^exces- 
sive use  of  intoxicating  liquors,  causing  him  to  be  very 
frequently  in  a  drunken  and  irresponsible  condition  of 
mind,''  and  nothing  that  explained  it,  it  must  be 
held,  that,  like  all  other  uncontradicted  testimony,  it 
required  a  disposition  of  the  cause  in  accordance  with 
it. 

The  plaintiff  had  not  personally  signed  the  appli- 
cation, but  she  had  contracted  with  the  company,  that 
the  contents  of  it  were  true.  The  policy  runs,  *'In 
consideration  of  the  statements  and  representations,  or 
*  either  of  them,  made  and  submitted  to  its  officers,  &c., 
and  contained  in  the  application  for  this  policy  (which 
application  and  all  the  statements  and  representations 
therein  contained,  &c.,  are  hereby  approved  and 
adopted  by  the  applicant,  and  are  warranted  to  have 
been  true  when  made,  and  are  by  the  parties  referred 
to,  and  made  a  part  of  this  contract).*  By  the  appli- 
cation, it  was  affirmed  and  declared  by  the  plaintiff, 
*'the  applicant  above  named,"  that  the  answers  are 
true  and  correct,  and  expressly  stipulated  and  agreed 

*  In  Barteaux  v.  Phoenix  M.  L.  Ins.  Co.  (67  JV.  T.  595),  it  is  held 
that  a  warranty  in  an  insurance  policy  must  be  true,  whether  material 
or  not* 
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that  the  "above  application  and  this  declaration" 
shall  form  the  basis  of  the  contract,  and  that  if  nntrue 
answers  have  been  made,  the  said  policy  shall  become 
noli  and  void. 

For  these  reasons,  I  am  of  opinion  that  the  motion 
to  direct  a  verdict  for  defendant  shonld  have  been 
granted. 

I  am  of  opinion,  that  the  disposition  of  the  case  in 
other  respects  was  correct. 

Judgment  reversed,  and  new  trial  ordei-ed,  with 
costs  of  the  appeal  to  the  appellant  to  abide  the  event. 

Speib  and  Russell,  JJ.,  concurred.     . 


ANN  HEALEY,  Appellant,  v.  THE  DRY  DOCK, 
EAST  BROADWAY  &  BATTERY  RAILROAD 
COMPANY,  Respondent. 

L  Negliobncb. 

1.  CONTRIBUTORY,  WHAT  18  NOT. 
(a)  A  plaintifE^s  own  negligence,  or  want  of  ordinary  care  and 
caution  ia  not  contributory,  unleHs  bu^-  tor  sucii  negfigence  or 
want  of  ordinary  care  and  cixution,  the  collision  resulting  in 
injury  to  the  plaintiff  would  not  have  happened. 

1.  Where  a  defendant^  after  becoming  aware  of  plaintifTs 
danger  by  observing  the  condition  and  peril  of  plaintiff. 
eauldf  by  the  exercise  of  reasonable  care  and  prudence, 
have  avoided  the  coUmoTi^  the  negligence,  <&c.,  of  the  plaint- 
iff is  not  contributory :  in  such  case,  it  cannot  be  said  that 
the  collision  would  not  have  happened  but  for  the  negli- 
gence, &c.,  of  plaintiff. 

1,  The  fact  that  one  has  placed  himself  in  a  place  of 
danger,  can  never  be  &n  excuse  for  another  carelessly 
or  recklessly  injuring  him. 
n.  Apflicatiok. 

1.  The  plaintiff  was  crossing  a  street-car  track,  carrying  on  one  of 
her  shoulders  two  large  bundles,  of  such  size  and  in  such  position 
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as  to  obstruct  both  her  hearing  and  vision  on  the  side  of  an  ap- 
proaching car,  the  near  horse  of  which    struck  her  down,  and 
one  of  her  feet  was  injured  by  one  of  the  car  wheels.     The  evi- 
dence was  conflicting  on  the  question,  as  to  wlicther  the  driver, 
after    his    being  apprised  of   plaintiff's  imperiled  nnd  crippled 
condition,  could,  with  ordinary  care,  precaution  and  diligence, 
have  stopped  the  car  in  time  to  prevent  the  injury. 
Plaintiff's  counsel  requested  the  court  to  charge  the  jury  sub- 
stuutially  in  accordance  with  above  principles.     The  court 
refused  so  to  charge,  and  verdict  passed  fur  defendant. 

Het.d, 
erf  or;  the  evidence  warranted  the  requests. 

Before  Sedgwick,  Ch.  J.,  Speir  and  Russell,  J  J. 

Decided  December  6,  1881. 

Appeal  is  only  from  an  order  denying  a  motion  on 
the  judge's  minutes,  upder  section  999  of  the  Code,  for 
a  new  trial. 

The  action  charged  the  defendant  with  negligence 
through  its  servants,  for  damages  for  personal  injuries 
to  plaintiff,  and  resulted  in  a  verdict  for  the  defend- 
ant. 

It  appears  that  the  plaintiff,  a  woman  fifty-four  . 
years  of  age,  while  in  the  act  of  crossing  Canal  street, 
a  little  west  of  Mott  street,  was  knocked  down  by  the 
near  horse  of  the  team  attached  to  one  of  defend- 
ant's street-cars,  which  was  then  going  westerly  on 
the  northerly  railroad  track  in  Canal  street,  and  one  of 
her  feet  injured  by  one  of  the  car  wheels.  The  plain- 
tiff, prior  to  the  accident,  was  employed  in  picking 
hair  which  is  used  for  mattrasses,  cushions,  &c.,  and 
on  this  occasion  had  obtained,  from  a  store  on  the 
south  Bide  of  Catial  street,  two  rolls  of  hair  about 
three  feet  long  and  a  foot  and  a  half  thick,  weighing 
about  twenty -eight  to  thirty  pounds  each.  These  rolls 
were  placed  on  her  right  shoulder,  one  on  top  of  the 
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other,  and  their  dimensions  and  position  ^ere  such  as 
to  obstruct  both  her  vision  and  hearing  on  the  side 
which  WQS  the  direction  the  car  was  coming.  Other 
facts  will  appear  in  the  opinion. 

0.  P.  Buel^  attorney,  and  of  counsel,  for  appellant, 
urged : — The  requests  state  a  correct  rule  of  law,  or, 
more  specifically,  a  correct  rule  of  evidence,  relevant 
to  the  testimony  in  the  case ;  and  the  court  erred  in. 
refusing  to  charge  the  mle,  as  requested,  for  the 
guidance  of  the  jury,  in  their  consideration  of  the  tes- 
timony. 

1.  It  is  not  enough,  to  defeat  plaintiiTs  right  of 
recovery,  that  her  negligence  placed  her  in  a  position 
of  peril,  or  remotely  contributed  to  the  injury.  It 
must  apx>ear  that  her  negligence  proximately  con- 
tributed to  the  injury.  It  is  not  enough  that  she  was 
negligent  in  not  looking  out  for  approaching  vehicles, 
before  attempting  to  cross  the  street  (as  stated  by  the' 
learned  chief  justice  in  his  charge).  If  defendant's 
driver  was  notified  of  her  negligence  and  her  peril  in 
time,  by  reasonable  cai*e  on  his  part,  to  avert  a  collision 
and  the  consequent  injury,  and  failed  to  exercise  such 
reasonable  care,  then  the  question  of  plain tiflPs  prior 
negligence  is  eliminated  from  the  case,  and  the  defend- 
ant becomes  liable  by  reason  of  its  driver's  negligence. 
"  It  may  be  said  (in  the  language  of  Judge  Cooley), 
that  in  such  a  case  the  negligence  of  the  plaintiff  only 
put  her  in  a  position  of  danger,  and  was  therefore  only 
the  remote  cause  of  iEhe  injury,  while  the  subsequent 
intervening  negligence  of  the  defendant  was  the 
proximate  cause  {CooUy  on  Torts^  674 ;  Burham  v. 
St.  Louis  &  I.  M.  B.  Co.,  56  Mo.  338  ;  Austin  v.  New 
Jersey  Steamboat  Co.,  43  N.  T.  75,  82  ;  Green  v.  Erie 
R  Co.,  11  Hun,  333 ;  Card  v.  Harlem  R.  Co.,  50  Barb. 
39  ;  Steele  t.  Burkhardt,  104  Mass.  69 ;  Wharton  (m 
Neg.y  §  388 ;  Shearm.  &  Redf.  on  Neg.  §§  25,  33,  36, 
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and  cases  cited  and  notes ;  Thirteenth  &  Fifteenth 
Streets  Pass.  R.  Co.  t).  Boudron,  10  Reporter^  156). 

II.  The  expression,  "contributory  negligence,"  is 
so  general,  that  in  many,  perhaps  in  most  cases,  it  re- 
quires explanation  according  to  the  circumstances  of 
the  case,  in  order  to  guard  a  jury  against  misconceiv- 
ing its  import  {Shearm.  &  Redf.  on  Neg.  §  25,  note  4 ; 
Tuff  t).  Warman,  5  C.  B.  {N.  8.']  STZ,  584 ;  Compton, 
J.,  criticises  the  expression  as  "  much  too  loose"). 

III.  The  learned  chief  justice,  on  the  trial,  dis- 
tinctly charged  the  jury,  that  if  the  plaintiff  omitted 
to  look  for  the  approaching  car  '*  before  attempting  to 
cross  the  street^"  ''she  was  guilty  of  contributory 
negligence,  which  defeats  her  right  of  action.  This 
statement,  unqualified  or  unexplained,  could  scarcely 
fail  to  mislead  the  jury.  But  even  if  it  were  doubtful 
simply,  whether  the  jury  might  not  have  been  misled, 
it  was  error  for  the  court  to  refuse  to  charge  the  quali- 
fication of  the  rule,  expressed  in  the  requests  to  charge 
(Weber  v.  Kingsland,  8  Bosw.  4Aly  Woodruff,  J.; 
Sayre  v.  Townsend,  15  Wend.  647 ;  Chapman  7).  Erie 
R.  Co.,  55  N.  Y.  587,  Church,  Ch.  J.;  Vedder  v. 
Fellows,  20  Id.  129,  130 ;  Bisling  n.  Third  National 
Bank,  10  Reporter^  410).  In  Culhane  v.  New  York 
Central  &  H.  R.  R.  Co.,  Judge  Allen  says :  "  The 
remark  of  the  judge  was  very  liable,  unexplained,  to 
mislead  the  jury.  ...  It  was,  therefore,  error  for 
the  judge  to  refuse  to  charge  as  requested.  The  r^ 
f usal  deepened  the  impression  made  upon  the  minds 
of  the  jury  by  the  evidence,  and  the  general  instruc- 
tions given  them"  (60  N.  T.  136). 

IV.  The  requests  were  relevant  to  the  testimony. 

Robinson  &  Scribner,  attorneys,  and  John  M. 
Scribner^  of  counsel,  for  respondent,  urged: — I.  The 
plaintiffs  exceptions  were  not  well  tak^n.  To  sustain 
these  exceptions  would  annihilate  the  doctrine  whicU 
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has  ^always  maintained  in  this  class  of  cases,  that  a 
plaintiff  who  seeks  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's 
negligence,  must  be  free  from  fault  himself  (Ernst  v. 
Hudson  R.  R.  Co.,  24  Eow.  Pr.  97,  103 ;  Deyo  n. 
New  York  Central  R.  R.,  34  N.  T.  9,  14 ;  Button  v. 
Hudson  R  R.,  18  Id.  248-257 ;  Wilds  v.  Hudson  R. 
R.  Co.,  24/d.  432  ;  Grippen  t).  N.  Y.  Cen.  R.  R.,  40  Id. 
61 ;  Hale  v.  Smith,  78  Id.  480  ;  Warner  v.  New  York 
Cen.  R.  R.  Co.,  44  Id.  471 ;  Mangam  v.  Brooklyn  R. 
R.  Co.,  36  Barb.  237,  Emott,  J. ;  Owen  v.  Hudson  R. 
K  Co.,  7  Bosw.  329 ;  S.  C,  affirmed,  36  i\r.  T.  616 ; 
McGrath  v.  New  York  Cen.  R.  R.  Co.,  59  Id.  470 ; 
Reynolds  v.  New  York  Cen.  R.  R.,  158  Id.  250 ;  Cordell 
V.  New  York  Cen.  R.  R.,  76  Id.  332  j  Stackus  t?.  New 
York  Cen.  R.  R.,  7  ffuiij  669). 

II.  PInintiff's  exceptions  were  not  well  taken, 
because  there  was  no  evidence  on  which  the  jury  could 
have  justly  found  that  the  car  driver  was  apprised  of 
the  plaintiff's  peril  "at  such  time  that  the  injury 
might  have  been  avoided  by  the  exercise  of  reasonable 
care  and  prudence  on  his  part,"  or  that  he  "could 
have  stopped  the  car  before  the  front  wheels  struck 
the  plaintiff's  foot."  Assuming,  for  the  sake  of  argu- 
ment, but  against  the  authorities,  that  plaintiff's 
requests  to  charge  contained  correct  proposition^  oi 
law,  it  was  not  error  for  the  judge  to  refuse  to  charge 
the  same,  because  the  evidence  would  not  justify  the 
jury  in  finding  that  the  car  driver  could  have  done  any 
more  than  he  did  to  avert  or  lessen  the  injury  suffered* 
by  the  plaintiff  (Rushmore  v.  Hall,  12  Abb.  Pr.  421 ; 
Pratt  V.  Ogden,  34  iV.  T.  22 ;  Rouse  v.  Lewis,  4  Abb. 
Ct.  App.  Dec.  121 ;  Hope  v.  Lawrence,  60  Barb.  262 ; 
Sohwerin  v.  McKie,  6  Itdbt.  422 ;  Eaernan  v.  Roche* 
lean,  6  Bosw.  148, 163).  The  jury  having  been  prop- 
erly instructed  in  respect  to  everything  necessary  to  a 
proper  disposition  of  the  case,  the  judge  was  under  no 
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obligation  to  make  any  further  charge,  even  if  the 
plaintiflPs  requests,  as  abstract  propositions,  had  been 
correct  (Moody  v.  Osgood,  54  iT.  Y.  494  ;  Kissenger  v. 
New  York  &  Harlem  R.  R,  56  Id.  542). 

III.  Upon  all  the  evidence  in  this  case,  and  after 
the  clear  and  careful  charge  delivered  by  the  judge, 
the  jury  must  have  found  that  there  was  no  negligence 
on  the  part  of  the  car  driver,  and  that  the  accident 
resulted  from  the  plaintiff's  own  negligence.  The  jury 
were  instructed,  that,  to  entitle  the  plaintiff  to  recover, 
they  must  be  satisfied  '^  there  was  no  negligence  on 
her  part,"  and  if  '*  the  injuries  received  by  the  plaint- 
iff resulted  wholly  or  partly  from  her  failure  to 
observe  an  approaching  car,  which  she  could  have  seen 
by  looking,  then  she  cannot  recover,  no  matter  how 
great  had  been  the  negligence  of  the  car  driver."  The 
plaintiff  took  no  exception  to  this  nor  to.  any  other 
part  of  the  judge's  charge.  It  is  respectfully  sub- 
mitted that,  if  the  charge  was  correct,  the  propositions 
requested  to  be  charged  by  the  plaintiff  were  wholly 
incorrect.  And  to  establish  the  accuracy  of  the 
judge' s  charge  in  this  respect,  and  likewise  to  main- 
tain our  own  position,  that  it  would  have  been  error  to 
have  charged  the  propositions  requested  by  the  plaint- 
iff, we  ask  the  attention  of  the  court  to  some  of  the 
more  recent  authorities  relating  to  the  duty  of  pedes- 
trians and  others  to  look  both  ways  before  attempting 
to  cross  a  city  street  or  railroad  track.  *'Ifc  was  the 
legal  duty  of  the  plaintiff,  in  crossing-  the  avenue,  to 
exercise  reasonable  care  to  protect  herself  from  injury 
by  a  collision  with  vehicles  that  were  traveling 
thereon"  (Barker  v.  Savage,  45  JV.  T.  192  ;  Gorton  v. 
Erie  Railway  Co.,  45  Id.  664 ;  Ernst  v.  Hudson  R.  R. 
Co.,  35  Id.  9;  S.  C,  39  Id.  61 ;  Beisiegel  v.  New  York 
Central  R.  R.  Co.,  34  /e?.  625;  Havens  o.  Erie  Railway 
Co.,  41  Id.  296 ;  Davis  v.  New  York  Central  R.  R.  Co., 
47  Id.  400  ;  Mitchell  v.  New  York  Central  R.  R.  Co,, 


^     HE  A  LEY  V.  DRY  DOCK,  Ac.  R  R.  CO.  479 

\    Opinion  of  the  Court,  by  Sfbiii,  J. 

2  EuTij  635 ;  Reynolds  v.  New  York  Central  R*  R. 
Co.,  68  N.  T.  248 ;  Salter  v.  Utica,  &c.  R.  R.  Co.,  75 
Id.  276  ;  Bel  ton  v.  Baxter,  64  Id.  247  ;  Bel  ton  v.  Bax- 
ter, 58  Id.  411 ;  Stevens  v.  Oswego,  &c.,  R.  R.  Co.,  18 
Id.  423 ;  Ernst  v.  Hadson  River  R.  R.  Co.,  39  /c?.  68 ; 
Stakns  v.  New  York  Central  R.  R.  Co.,  7  Hun^  661 ; 
Wilcox  «.  Rome,  &c.  R.  R.  Co.,  39  iT.  T.  868 ;  Grippen 
t>.  New  York  Central  R.  R.  Co.,  AQ  Id.  34 ;  Nicholson 
T.  Erie  Railway,  41  Id.  641 ;  Baxter  v.  Troy  &  B.  R. 
R.  Co.,  41  Id.  603;  Harty  v.  Central  R.  R.  N.  J.,  42 
Id.  473;  Sutherland  v.  New  York  Cen.  R.  R.  Co.,  9 
J.  <fe  8.  17,  29 ;  McGrath  v.  New  York  Cen.  R.  R.  Co., 
59  N.  r.  470 ;  Mitchell  v.  New  York  Cen.  R.  R.  Co., 
2  Hun^  538  ;  Davis  v.  New  York  Central  R.  R.  Co., 
47  N.  T.  401 ;  Weber  «.  New  York  Central  R.  R.  Co., 
68,/^.  455 ;  Salter  v.  Utica  &  Black  R.  R.  Co.,  75  Id. 
276 ;  Cordell  v.  New  York  Central  R.  R.  Co.,  75  Id. 
332). 

IV.  The  plaintiff  was  not  a  passenger,  and  hence 
the  stringent  rales  of  law  which  govern  as  between 
carrier  and  passenger-  have  no  relation  to  this  case. 
The  defendant  owed  no  duty  to  the  plaintiff,  except 
the  exerciso  of  ordinary  care,  and  in  that  respect  "no 
more  care  nan  be  required  of  street  railway  companies 
in  the  management  of  their  cars  and  horses  in  the 
street  than  is  required  of  the  driver  or  owner  of  any 
Other  vehicle"  (linger  v.  Forty-second  Street  R.  R. 
Co.,  61  N.  T.  602). 

By  the  Court. —Speir,  J. — The  only  question 
which  the  plaintiff's  appeal  brings  before  us  for  review, 
are  the  exceptions  taken  to  the  refusal  of  the  learned 
judge  to  charge  as  requested  by  the  plaintiff. 

The  requests  are  as  follows : 

1.  *'  Even  if  the  jury  believed  plaintiff  before  cross- 
ing neglected  to  look  for  an  approaching  car,  or  was  in 
any  other  way  guilty  of  negligence  so  as  to  place  her- 
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self  in  peril  of-  injury,  yet  if  defendant's  driver  was 
apprised  of  the  peril  at  sach  time  that  ^^^  injury 
might  have  been  avoided  by  the  exercise  of  reasonable 
care  and  prudence  on  his  part,  the  plaintiff  is  entitled 
to  a  verdict.'* 

2.  ^^  If  at  any  time  after  it  became  apparent  to  de- 
fendant's driver  that  a  collision  was  inevitable,  or  if, 
after  the  horses  actually  struck  the  plaintiff,  the 
driver  could  have  stopped  the  car  before  the  front 
wheel  struck  the  plaintiff's  foot,  having  failed  to  do  so, 
the  plaintiff  is  entitled  to  recover." 

The  law  in  these  cases  of  negligence  is  now  well 
settled  in  this  country  and  in  England. 

The  first  proposition  is  general,  and  to  the  effecti 
that  the  plaintiff  in  an  action  for  damages  caused  by 
the  negligence  of  another  cannot  recover,  if  the  jury 
find  that  he  himself  has  been  guilty  of  negligence  or 
want  of  ordinary  care  which  contributed  to  caTise  the 
injury. 

There  is  a  qualification  of  this  rule  (which  is  as  well 
settled  as  is  the  general  rule),  that  the  plaintiff  may 
recover,  notwithstanding  his  own  negligence  exposed 
him  to  the  risk  of  injury,  if  the  defendant,  after 
becoming  aware  of  the  plaintiff's  danger,  failed  to  use 
ordinary  care  to  avoid  injuring  him. 

The  principle  is  stated  in  Wharton  an  NegUgeru^ 
section  303:  "In  order  to  defeat  the  recovery  of 
damages  arising  from  defendant's  negligence,  the 
plaintiff's  negligence  must  have  been  the  proximate 
and  not  the  remote  cause  of  the  injury  ;  in  other  words, 
must  be  its  judicial  cause  and  not  merely  one  of  its 
conditions."  As  applied  to  this  case,  if  the  plaintiff 
was  negligent  by  not  looking  with  sufficient  care,  or, 
notwithstanding  she  saw  the  car  approaching,  she 
negligently  or  carelessly  started  across  the  street,  ex- 
pecting to  clear  the  northerly  track  before  the  car 
reached  the  westerly  side  of  Mott  street,  did  her  uegli- 
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gence  contributed  to  the  injury,  if  the  defendant's 
driver,  after  he  became  aware  of  her  danger  by  observ- 
ing her  condition  and  peril,  could  have  averted  the 
collision  and  the  consequent  injury }  It  cannot  be  said 
that  the  remote  negligence  of  the  plaintiff  would  pro- 
tect the  defendant,  whose  proximate  negligence  was 
the  judicial  cause  of  her  injury.  The  fact' that  one  has 
placed  himself  in  a  place  of  danger,  can  never  be  an 
excuse  for  another  carelessly  or  recklessly  injuring  him. 
It  may  be  said  in  such  a  case,  the  negligence  of  the 
plaintiff  only  put  her  in  a  position  of  danger,  and  was 
therefore  only  the  remote  cause  of  the  injury,  while 
the  subsequently  intervening  negligence  of  the  defend- 
ant was  the  proximate  cause.  The  following  cases  and 
authorities  may  be  relied  upon  in  support  of  the-  doc- 
trine :  Davis  v.  Mann  (10  Mees.  &  W.  540) ;  Button  v. 
Hudson  River  R.  R.  Co.  (18  N.  Y.  248) ;  Austin  v.  New 
Jersey  Steamboat  Co.  (43  JV.  T.  76) ;  Radley  v.  Loudoun 
&  N.  W.  R.  R.  Co.  (1  jE.  L.  R.  App.  Cas.  764); 
Shearm,  &  Redf.  on  Neg,  and  cases  cited  in  section  36  ; 
Steele  v.  Burkhardt  (104  Mass.  69) ;  Card  t.  Harlem 
R.  Co.  (50  Barb.  39) ;  Thirteenth  and  Fifteenth  Streets 
Passenger  R.  R.  Co.  v.  Bondon  (Sup.  Court  Term, 
Feb'y,  1880,  10  Reporter,  166,  Aug.  4,  1880.) 

It  appears  to  us  that  there  was  a  question  for  the 
jury  in  this  case,  as  to  whether  the  damage  was  occa- 
sioned entirely  by  the  negligence  or  improper  conduct 
of  the  defendant ;  or  whether  the  plaintiff  herself  so 
far  contributed  to  the  misfortune  by  her  own  negli^ 
gence  or  want  of  ordinary  care  and  caution,  that  but 
for  such  negligence  or  want  of  ordinary  care  and  cau- 
tion, the  misfortune  would  not  have  happened.  In  the 
first  case  the  plaintiff  would  be  entitled  to  recover,  in 
the  latter  she  could  not,  as,  but  for  her  own  fault,  the 
misfortune  would  not  have  occurred. 

The  contest  on  the  trial  was,  whether  the  car  could 
have  been  stopped  in  time  by  the  defendant's  servant, 
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with  ordinary  care  and  precaution,  to  prevent  the  acci- 
dent, when  the  driver  discovered  the  plaintiflPs  imper- 
iled and  crippled  condition.  The  learned  judge  in  his 
charge  to  the  jury  speaks  of  the  testimony  bearing  on 
the  point  as  conflicting  in  its  character.  This  is  ap- 
parent from  all  the  facts  and  circumstances  as  related 
by  the  witnesses,  which  are  brought  to  bear  on  the 
question  in  controversy — as  to  speed  the  car  was  go- 
ing— the  distance  the  car  was  from  the  plaintiff  when 
the  driver  first  saw  the  plaintiff — the  statements  of  both 
the  driver  and  conductor  conflicting  with  those  of  other 
witnesses  in  the  case,  and  especially  one  witness  who 
was  on  the  platform  at  the  left  of  the  driver,  who  tes- 
tifies ''that  the  driver  first  cried  out  and  put  the 
brakes  down,  and  nearly  arrested  the  motion  of  the 
car,  and  then  loosened  them  and  started  on  again  when 
the  horses'  heads  were  within  eight  feet  of  the  plain- 
tiff" ;  other  witnesses  testifying  "that  this  was  not  so, 
that  he  put  the  brakes  down  and  stopped  the  car  just 
as  it  reached  the  foot  of  the  plaintiff,  who  was  thrown 
by  the  shoulder  of  the  near  horse,  and  that  the  horses 
were  partly  wheeled  round  from  the  car." 

It  is  admitted  that  the-  position  and  dimensions  of 
the  rolls  of  hair  which  the  plaintiff  carried  on  her  right 
shoulder,  one  on  top  of  the  other,  were  such  as  to  ob- 
struct both  her  vision  and  hearing  on  the  side  of  the 
approaching  car.  And  no  witness  has  testified  that 
she  did  or  could  have  ascertained  whether  a  car  was 
aproaching  from  that  side.  Whether  she  did  or  not 
depends  upon  inferences  to  be  drawn  from  other  facts, 
which  are  not  conclusive.  So  as  it  regards  other  con- 
flicting facts  as  to  the  position  of  the  car  and  the  con- 
duct of  the  driver.  In  such  a  case  it  is  the  province  of 
the  jury  and  not  of  the  court  to  find  the  facts  and 
draw  the  inferences. 

Enough  appears  from  the  case  to  show  that  the  re- 
quests to  charge  were  relevant  to  the  testimony. 
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The  learned  jadge  charged,  "If  you  find  from  the 
evidence  that  the  injuries  received  by  the  plaintiff  re- 
sulted wholly  or  i)artly  from  her  Mlure  to  observe  an 
approaching  car  which  she  could  have  seen  by  looking, 
then  she  cannot  recover,  no  matter  how  great  had  been 
the  negligence  of  the  car  driver."  Again,  that  if  the 
plaintiff  omitted  to  look  for  the  approaching  car,  '^  be- 
fore attempting  to  cross  th^  street,  she  was  guilty  of 
contributory  negligence,  which  defeats  her  right  of 
action."  The  charge  comes  within  the  general  rule  in 
regard  to  negligence  as  before  defined,  but  it  wholly 
omits  to  recognize  the  rule  which  is  strictly  applicable 
to  the  case  in  hand.  This  could  hardly  fail  to  mislead 
the  jury.  The  point  in  controversy  on  the  trial  was 
not  in  fact  submitted  to  them,  but  withdrawn  from 
their  consideration  by  the  statement,  "  that  her  failure 
to  observe  the  approaching  car,  which  she  could  have 
seen  by  looking,  she  could  not  recover,  no  matter  how 
great  had  been  the  negligence  of  the  car  driver."  It 
was  therefore  error  to  refuse  to  charge  the  qualification 
of  the  rule  expressed  in  the  requests  to  charge. 

The  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Sedgwick.  Ch.  J.,  and  Bussell,  J.,  concurred. 


^^ 


484  GABLETON  «.  DARCT. 


Statement  of  the  Case. 


DAVID  C,  CARLETON,  v.  THOMAS  DARCY  aitd 

THE  MAYOR,  &o.,  OP  N,  Y. 


LeoM — how  executed  ly  OUy  of  New  Torh — J^eetment—poeteenon  euffi- 

dent  to  maintain — when  landlord  may  defend. — Proeeedinge 

for  taking  private  property,  etc. — must  hettrietly 

foUatoed — when  acts  for  uneon8titution€U, 

A  lease  of  lands  (the  title  to  which  the  city  of  New  York  claims  mider 
chapter  246  of  Laws  of  1889,  and  chapter  150  of  Laws  of  1884), 
purporting  to  be  made  by  the  *^  mayor,  aldermen,  etc.,  acting  by 
the  cojnmispioners  of  the  sinking  fund,*'  as  lessor,  and  which  is 
signed  by  the  comptroller  with  his  name  and  official  title,  ia  im- 
properly executed  and  void. 

It  is  sufficient  to  maintain  an  action  of  ejectment  against  the  lessee  in 
such  a  case,  that  the  plaintiff  was  in  actual  possession  at  the  time 
of  entry  under  the  lease  ;  and  if  in  such  an  action  the  city  be  allowed 
to  interpose  an  answer,  it  cannot  defend,  if  the  relation  of  land* 
lord  and  tenant  is  not  shown  to  exist  between  it  and  the  defendant. 

It  seemSf  that  in  proceedings  for  the  taking  of  private  property  under 
said  oct«  of  1889  and  1884,  the  supreme  court  acts  as  a  court  of  lim- 
ited jurisdiction,  and,  to  show  title  thereunder,  all  the  steps  pre- 
scribed by  the  statute  must  be  proved  to  have  been  taken. 

It  seems,  that  unless  the  legislature  have  the  grounds  of  the  applica- 
tion, showing  the  necessity  and  the  public  use  of  the  lands  to  be 
taken,  laid  before  it  and  incorporated  in  the  act,  such  act  is  uncon- 
stitutional and  void, — e.  g.,  said  acts  of  1889  and  1834.  ' 

Before  Speib  and  Russell,  JJ. 

Decided  December  ^  1880. 

The  plaintiff  brings  the  action  in  ejectment  against 
the  defendant,  Darcy,  to  recover  possession  of  a  lot  of 
land  in  the  city  of  New  York,  on  the  north  side  of 
One-Hundred-and-Twentieth  street,  twenty  feet  in 
front,  by  one  hundred  feet  in  depth ;  the  easterly  side 
of  the  lot  being  one  hundred  feet  from  Third  avenue. 

Darcy  claimed  to  be  lessee  of  the  city,  and  the 
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Mayor,  Aldermen,  &c.,  on  their  application,  were  joined 
as  defendants,  and  had  leave  to  answer. 

Under  the  direction  of  the  court,  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  at  general  term. 

Further  facts  appear  in  the  opinion. 

H.  B.  PhilbrooJc  and  George  F.  BettSj  for  plaintiff, 
urged  : — I.  The  plaintiff  Carleton  having  been  in  pos- 
session of  the  premises  at  the  time  of  his  dispossession  by 
Efarcy,  that  is  prima  facie  evidence  that  Carlton  had 
the  fee  in  these  premises  (Day  v.  Alverson,  9  Wend. 
223  ;  Smith  v.  Lorillard,  10  7ohns.  338,  356  ;  Griffin  v. 
Spencer,  6  Hill,  525  ;  2  Greenl  Ev.  §  618  ;  Whitney  v, 
Wright,  15  Wend.  171 ;  Christy  v.  Scott,  14  How.  U. 
S.  282).  The  possession  of  Carleton  complied  with  all 
the  requirements  of  the  law.  He  had  the  land  enclosed 
by  a  substantial  enclosure  {New  Code^  §  372 ;  Code  Pro. 
§  85  ;  2  ^.  i^.  p.  294,  §  84).  If  part  of  the  fence  was 
occasionally  down  for  a  few  days,  it  did  not  destroy  the 
continuousness  of  the  occupancy  (Whitney  v.  Black 
River  Ins.  Co.,  72  iV^.  T.  117;  Hermann  v.  Merchants' 
Ins.   Co.' [Super.  Ct.],  8  W.  Dig.  19). 

II.  (a)  The  mayor,  aldermen,  &,c.,  cannot  set  up 
any  defense  except  through  Darcy  (2  JR.  S.  342,  §  17 
[JEdm.  Ed.  352] ;  Godfrey  v.  Townsend,  8  How.  Pr. 
402).  Unless  the  relation  of  landlord  and  tenant  is 
shown  to  exist,  the  mayor,  &c.,  cannot  defend  (Jack- 
son i>.  Stiles,  6  Cow.  594 ;  People  i>.  Webster,  10  Wend. 
554).  (6)  Darcy' 8  only  claim  is  as  a  lessee  from  the 
mayor,  aldermen,  &c.,  and  that  claim  cannot  be  sus- 
tained, for  even  if  the  mayor,  &c.,  had  title  to  this 
property,  they  held  it  in  trust  for  public  uses,  and  can- 
not dispose  of  it  without  express  power  conferred  by 
act  of  th«  legislature  (Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  T.  234 ;  Matter  of  Boston,  &c.  R.  R.  Co. 
53  N.  T.  576 ;  St.  Vincent  Asylum  v.  City  of  Troy,  76 
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JSr.  r.  108  ;  Matter  of  N.  Y.  and  Brighton  R.  R.  Co.,  9 
Weeh  Dig.  387).  Bat  the  act  of  1839  does  not  give 
any  sncli  power.  If  this  was  market  property  (and  as 
such,  if  at  all,  the  city  held  it),  it  could  not  be  leased 
except  on  condition  that  the  lessee  shall  maintain  the 
same  "as  and  for  the  purposes  of  a  public  market, 
for  at  least  ten  years  from  and  after  such  lease  "  (Act 
of  1873,  ch.  335,  §  102).  This  lease  to  Darcy  contained 
no  such  clause.  The  Board  of  Commissioners  of  the 
Sinking  Fund  had  the  only  authority  to  give  such  a 
lease,  if  such  power  existed  (Act  of  1873,  ch.  335,  § 
102).  But  that  board  has  never  executed  any  lease  to 
Darcy,  nor  is  it  averred  in  the  answer  that  they  did. 
The  lease  does  not  name  them  as  lessors  (Clarke  v. 
Courtney,  6  Pet.  319).  The  execution  of  the  lease  is 
only  individually  by  "Andrew  H.  Green"  (Kirstedi?. 
The  0.  &  A.  R.  R.  Co.,  69  N.  T.  343  ;  Orchard  v.  Bin- 
ninger,  51  JN.  Y.  652 ;  Sherman  v.  N.  Y.  C.  R.  R.  Co., 
22  Barb.  239 ;  Coombes  Case,  9  Co.  R.  75  ;  Isham  v. 
Bennington  Iron  Co.,  19  YL  230 ;  Briuley  v.  Mann,  2 
Gush.  [Mass.]  337.  (c)  Title  in  a  stranger,-  4.  e.y  the 
mayor,  &c., — is  no  defense  to  Darcy  (Christy  v.  Soott, 
14  Sow.  282  ;  Jackson  v.  Hardee,  4  Johns.  202).  The 
mayor,  aldermen  and  commonalty  never  assented  to  or 
ratified  the  trespass  of  Darcy  upon  Carleton^s  jKisses- 
sion.  The  commissioners  of  sinking  fund  have  no 
other  power  than  to ''sell  or  lease,*'  and  then  "at 
public  auction  or  by  sealed  bids,"  not  to  sanction  an 
intrusion  (Taylor  v.  Beebe,  3  JRobt  262  ;  In  re  Carlton 
St.,  16  Bun,  497). 

III.  Even  if  the  mayor,  &c. ,  are  admitted  ta  defend 
on  the  strength  of  their  title,  or  if  Darcy  can  avail 
himself  of  that  defense,  there  is  no  title  nor  right  of 
possession  shown  in  them,  (a)  The  city  acquired  no 
title  under  the  act  of  1839.  That  act  is  unconstitu- 
tional, as  it  is  not  an  act  providing  for  taking  private 
property  for  public  use.    It  contains  no  recital  to  that 
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effect.  There  is  no  proof  substantiating  any  such 
intent.  It  stands  as  a  taking  of  private  property  for 
private  use.  "  The  existence  of  a  necessity  for  legisla- 
tive action  will  not  be  presumed  when  the  facts  which 
woxild  create  it  are  neither  shown  by  proof  nor  recited 
in  the  statute"  (Powers  v,  Bergen,  6  N.  T.  358 ;  He 
Cherry  St.,  19  Wend.  677;  11  Wend.  148).  In  Hay- 
ward  V.  Mayor  of  New  York  (7  If.  Y.  314),  the  act  re- 
cited the  ^^  public  use,"  and  the  court  treats  it  as  an 
agreement.  And  to  the  same  e^ect  is  45  N.  F,  234, 
where  the  corporations  are  decided  to  hold  property 
thus  acquired  upon  the  trust  to  use  it  for  the  purpose 
for  which  it  was  acquired.  The  city  is  now  selling 
and  leasing  this  property  for  private  use.  And  there 
is  no  averment  even  in  the  answer  that  it  was  taken 
for  public  use.  (6)  The  decree  of  the  supreme  court  on 
which  the  city  relies  for  its  title  is  invalid.  The  court 
had  no  jurisdiction  to  make  such  a  decree.  In  this 
matter  it  acted  as  a  court  of  special  and  limited  juris- 
diction, and  every  step  prescribed  by  the  statute  must 
be  shown  to  have  been  taken  (2  Cow,  &  HllVs  Notes^ 
946 ;  Morse  x.  Williamson,  35  Barh.  472 ;  Striker 
V.  Kelly,  7  Hill,  9 ;  2  Dm.  323  ;  Staples  v.  Fairchild, 
3  N.  r.  41 ;  Brown  v.  The  Mayor,  3  ffun,  685  ;  In  re 
Marsh,  71  JV.  Y.  315).  And  the  recitals  in  the  record 
are  not  conclusive  evidence  of  the  facts  they  recite 
(Bolton  V  Jacks,  6  Roht.  198 ;  App.  Ferguson  v.  Craw- 
ford, 70  N.  Y.  263).  (1)  The  court  had  no  jurisdiction, 
because  there  was  no  application  to  it  by  the  mayor, 
&c.  Such  application  being  acquired  by  the  act,  is 
therefore  the  necessary  basis  of  jurisdiction  (Sharp  v. 
Speir,  4  Hill,  76  ;  In  re  Marsh,  71  N.  Y.  315  ;  In  re 
Valentine,  72  N.  Y.  184  ;  Town  of  Willsborough  v.  N. 
Y.  &  Canada  R.  R  Co.,  76  N.  Y.  182).  (2)  The  court 
had  no  jurisdiction  to  make  the  order  of  confirmation, 
because  the  provisions  of  the  act  of  1834  have  not  been 
complied  with,  which  require  that  ''at  least  fourteen 
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days  before  making  their  report  to  the  court  they 
[the  comuiissioners]  shall  deposit  a  trv^  copy  or  tran- 
script thereof  in  the  clerk's  oflBce  of  the  city  of  New 
York,  &c.,  &c.  Failare  to  comply  with  these  pro- 
visions is  a  fatal  defect  (Cases  above  cited,  and  Stanton 
V.   ElUs,  12  If.    r.  575,  579 ;  People  v.   Sutherland, 

8  Week.  I>ig.  3  \  In  re  Carlton  street  [Ct.  of  Appeals], 

9  Week.  Dig.  164 ;  In  re  Burmeister,  76  N.  Y.  174 ; 
Thompson  v.  Commissioners,  &c.  [Ct.  of  Appeals], 
21  Alb.  Law  J.  15,  16).  (d)  Title  in,  or  possession 
by,  the  parties  who  are  named  in  the  report  of  the 
commissioners  as  owners  of  the  land  must  be  proved 
before  any  foundation  is  laid  for  the  title  that  the 
city  claims  under  and  through  them  (Kennedy  v.  Bo- 
gert,  7  Serg.  &  R.  97).  {d)  The  city  acquired  no  title  by 
adverse  possession.  Occupancy  as  a  park  is  not  ad- 
verse possession,  for  that  is  only  an  easement,  and  is 
not  adverse  to  the  fee,  but  subordinate  to  it  (Anderson 
V.  Lockport  &  N.  F.  R.  R.  Co.,  9  How.  Pr.  653 ;  De 
Witt  V.  Village  of  Ithaca,  7  Week.  Dig.  538  ;  Jackson 
V.  Hathaway,  15  Johns.  447 ;  Van  Amringe  v.  Burnett, 
8  Bosw.  357  ;  People  v.  Kerr,  27  N.  Y.  188 ;  Redfield 
V.  Utica  &  Syracuse  R.  R.  Co.,^25  Barb.  54).  An  ease- 
ment is  limited  to  its  prescribed  use,  and  cannot  be  en- 
larged beyond  that  (Prentice  v.  Geizer,  74  N.  Y.  341 ; 
2  Washburn  R.  E.  308  [52] ;  Washburn  EasemHs.  186, 
186 ;  Brooks  t.  Curtis,  4  Lans.  284).  (e)  If  the  city 
ever  had  possession  of  the.  lot  in  question,  it  abandoned 
that  possession,  and  therefore  cannot  rely  upon  it  It 
was  left  by  the  city  as  open  common,  except  the  build- 
ings on  the  corner  of  Gne-Hundred-and-Twentieth 
street  and  Third  avenue,  during  the  last  eight  or  nine 
years.  Possession  is  thus  shown  to  have  been  aban- 
doned by  the  city  {Washburn  Easemts,  ch.  5,  §  5, 
subd.  9,  p.  667  [548] :  "  The  cesser  to  use,  coupled  with 
any  act  clearly  indicative  of  an  intention  to  abandon 
the  right,  would  have  the  same  effect  as  a  release,  with- 
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oat  any  reference  to  the  time  daring  which  such  cesser 
has  continued."  3  Kent  Comm.  450 ;  Cartwright  v, 
Maplesden,  53  N.  T.  622 ;  Corning  v.  Gould,  16  Wend. 
631 ;  Whitney  i>.  Wright,  15  Wend.  171), 

Wm.  C.  WhUn^py  coansel  to  the  corporation,  and 
T.  B.  GlarJcson^  assistant  to  corporation  counsel,  for 
the  mayor,  &c.,  among  other  things,  urged: — I.  (a) 
The  land  must  be  deemed  to  have  been  taken  for  pub- 
lic purposes,  although  neither  the  act  nor  the  report 
says  anything  on  that  subject — nor  even  as  to  what 
use  was  to  be  made  of  the  land  {Mills  JBminent  Do- 
mainj  §§  10,  11).  {b)  The  report  of  the  commissioners 
(in  a  proceeding  to  take  private  property  for  public 
use  as  a  street)  is  a  judgment,  and  conclusive  as  to  all 
questions  litigated,  or  which  might  have  been  litigated 
therein  (Dolan  v.  Mayor,  62  If.  T.  4n2\  Matter  of 
Arnold,  60  Id.  26-28-;  Embury  v.  Conner,  3  Id.  511-522, 
528).  (c)  The  i)arties  whose  land  was  taken  had  their 
day  in  court ;  but  there  was  no  objection  by  anybody 
on  the  ground  that  .the  property  was  not  taken  for  a 
public  use.  {d)  The  evidence  in  the  case  shows  that 
the  land  was,  in  fact,  devoted  to  public  uses  during 
all  the  time  we  can  get  any  accurate  account  of  its  his- 
tory since  the  city  acquired  it.  It  was  used  to  build 
thereon  a  public  market  and  engine  houses,  and  was 
used  as  a  public  park.  There  is  testimony  covering 
almost  the  whole  time  from  the  time  the  city  acquired 
it  down  to  1869,  and  all  the  uses  of  it  by  the  city  were 
public  uses,  and  no  use  other  than  a  public  use  on  the 
part  of  the  city  has  been  shown,  {e)  The  mere  fact  that 
the  legislature  authorized  the  corporation  of  the  city 
of  New  York  to  take  the  property  was  a  declaration 
that  the  property  was  to  be  taken  for  public  purposes. 
The  city  could  not  take  it  for  any  other  purpose.  It 
was  not  authorized  to  do  so.  It  could  not  hold  the 
property  merely  for  private  gain  {DiUon  on  Municipal 
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Corporations  [2  ed.  §  64] ;  City  of  Chicago  v.  Halsej, 
25  IlL  695 ;  Merwin  n.  City  of  Chicago,  46  Id.  133  ; 
Darlington  v.  Mayor,  31  N.  T.  164-197).  (/)  Every 
presumption  is  to  be  taken  in  favor  of  the  regularity 
of  the  proceedings.  We  are  not  bound  to  prove  that 
the  court  had  jurisdiction,  and  that  it^  proceedings 
were  regular.  It  would  have  been  sufficient  if  the  de- 
fendants had,  in  the  first  place,  given  in  evidence  the 
report  of  the  commissioners  and  the  order  of  confirma- 
tion. Then  it  would  have  been  incumbent  on  plaintiff 
to  prove,  affirmatively,  that  the  court  did  not  have 
jurisdiction,  had  not  acquired  jurisdiction  (Embury  v, 
Conner,  3  i\^.  T.  511 ;  Matter  of  Arnold,  60  Id.  26-28  ; 
Dolan  V.  Mayor,  62  Id.  472-6).  And  if  the  application 
for  the  appointment  of  commissioners,  and  the  order 
appointing  them,  are  not  now  to  be  found,  yet,  in  the 
face  of  the  order  of  the  court,  made  thirty  years  ago, 
when  the  whole  matter  was  fresh,  this  court  cannot 
how  say  that  they  never  did  exist  (Potter  v.  Mer- 
chant's Bank,  28  N.  Y.  641). 

II.  The  defendants,  the  mayor,  &c.,  having  shown 
a  perfect  title  in  fee,  and  undisputed  possession  down 
to  1869,  the  other  defendant,  Darcy,  can  stand  on  theii 
title.  If  Darcy  admits  the  validity  of  the  contract  be- 
tween him  and  the  corpomtion,  and  the  sufficiency  of 
its  execution,  the  plaintiff  cannot  question  it.  His 
(plain tiflFs)  right  does  not  dei)end  on  the  validity  of 
that  contract.  He  must  stand  on  the  strength  of  his 
own  case,  not  on  the  weakness  of  that  of  the  defend- 
ants (2  Greenl.  JSv.  [13  ed.]  §  331).  Besides,  if  the 
contract  in  writing  .was  insufficient,  Darcy  was  a 
tenant  at  will  or  by  sufferance — tenant  at  all  events  by 
the  consent  of  himself  and  the  owner  of  the  fee — and 
entitled  to  stand  on  the  landlord's  rights. 

By  the  Court. — Speib,  J. — It  appears  from  the 
case  that  the  plaintiff,  in  June,  1876,  was  in  actual  pes- 
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session  of  the  lot  in  question,  and  had  been  since  the 
preceding  September,  having  it  enclosed  with  a  board 
fence  with  all  the  others  included  in  the  square  bounded 
by  One-Hundred- and-Twentieth  street,  Third  avenue, 
One-Hundred-and-Twenty-first  street  and  Sylvan  place, 
except  a  plot  in  Third  avenue  one  hundred  feet  in 
depth  on  One-Hundred-and-Twentieth  street — ^being  the 
south-east  portion  of  the  square.  He  had  leased  por- 
tions of  this  square  to  tenants,  collected  rents  from 
them,  erected  buildings  on  different  parts  of  the  prop- 
erty, and  asserted  ownership  to  all  the  property  so  en- 
closed. 

The  testimony  of  the  witnesses  shows  that  the  fence 
was  occasionally  taken  down  by  persons  in  the  neigh- 
borhood for  short  periods  of  time,  still  it  is  plain  from 
all  the  evidence  that  the  occupation  was  a  continued 
one,  and  that  the  buildings  were  erected  by  the  plaint- 
iff under  permits  obtained  from  the  city. 

The  action  is  brought  against  Darcy  alone,  who 
claims  title  as  lessee  from  the  mayor,  aldermen,  &c., 
who  by  the  court  were  permitted  to  put  in  an  amended 
answer  to  the  complaint,  and  cannot  therefore  set  up 
any  defense  except  through  Barcy.  He  had  no  title 
nor  right  to  possession.  Unless  the  relation  of  land- 
lord and  tenant  is  shown  to  exist  between  them,  the 
mayor,  &c.,  cannot  defend  the  suit. 

The  main  question  in  the  case  is,  did  that  relation 
exist  t 

It  is  claimed  by  the  defense  that  the  city  acquired 
title  to  a  certain  tract  of  land  of  which  the  land  in  con- 
troversy is  a  part  under  the  act  of  1839,  chapter  246. 
This  act  declared  that  the  corporation  should  become 
vested  with  the  title  to  said  tract  by  like  proceedings 
as  were  prescribed  by  the  laws  of  1834,  chapter  160, 
excepting  the  first  and  twentieth  sections  of  that  act. 

Passing  for  the  present  that  the  act  makes  no  pro- 
vision for  taking  property  for  public  use,  and  is  there- 
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fore  nnconstitational,  I  am  of  the  opinion  that  the 
city's  counsel  have  wholly  failed  to  prove  by  their  wit- 
nesses and  the  proceedings  taken  from  the  files  of  the 
court,  that  the  city  became  and  were  seized  in  fee  sim- 
ple absolute  of  all  the  land  described  in  the  act. 
Assuming  that  the  act  conferred  the  power  to  take  the 
steps  claimed  by  the  defendant,  the  decree  pronounced 
by  the  supreme  court  was  invalid. 

In  this  matter  the  court  had  only  a  special  and  lim- 
ited jurisdiction,  and  in  such  cases  it  is  well  set- 
tled that  all  its  proceedings  are  of  no  avail  unless 
every  step  prescribed  by  the  statute  is  proved  to  have 
been  taken.  Unless  a  court  has  jurisdiction  it  can 
never  make  a  record  which  imports  incontrovertible 
verity  to  the  party  over  whom  it  has  usuri>ed  jurisdic- 
tion (Starbuck  c  Murray,  6  Wend.  158).  No  court  or 
officer  can  acquire  jurisdiction  by  the  mere  assertion  of 
it  (People  V.  Cassels,  6  ffillj  165). 

The  act  of  1834,  chapter  150,  section  2,  prescribes 
that  the  proceedings  are  to  be  commenced  "on  appli- 
cation of  the  mayor,  aldermen  and  commonalty  to  the 
supreme  court ;  that  the  court  or  one  of  the  justices 
to  whom  such  application  is  made,  shall  appoint  three 
disinterested  persons,  &c."  It  is  plain  that  such  ap- 
plication is  the  foundation  of  the  limited  jurisdiction 
conferred,  and  there  is  no  proof  that  any  such  applica- 
tion was  made  by  the  mayor,  &c.  The  provisions  of 
the  act  of  1834  were  not  complied  with  in  the  necessary 
steps  to  be  taken  in  the  confirmation  of  the  commis- 
sioners' report  to  the  court,  and  failure  to  comply  with 
these  provisions  was  a  fatal  defect.  In  Matter  of  Oity 
of  Buffalo  (78  iV:  T.  362),  it  is  held  that  where  power 
is  delegated  by  the  legislature  to  a  municipal  corpora- 
tion to  take  the  property  of  the  citizen  in  invitum,  all 
the  prescribed  prerequisites  to  the  exercise  of  that 
power  must  be  strictly  observed  and  conformed  to. 
In  other  words,  it  cannot  be  presumed  that  these  le- 


CARLETONc.  DARCY.  493 

Opinion  of  the  Court,  by  Speir,  J. 

quirements  have  been  met — the  corporation  mnst  be 
able  to  show  it.  The  answer  sets  up  a  lease  dated 
April  3,  1876,  which  is  put  in  evidence  by  the  defend- 
ant, between  the  mayor,  &c.,  acting  by  the  commis- 
sioners of  the  sinkiug  fund,  and  the  defendant,  Barcy, 
under  which  he  claimed  title.  This  lease  is  executed 
by  Andrew  H.  Green,  and  not  by  the  board  of  commis- 
sioners  of  the  sinking  fund,,  nor  by  the  mayor,  alder- 
men, &c.  This  lease  has  no  validity  and  confers  no 
title  upon  Darcy.  It  was  not  executed  by  the  com- 
missioners of  the  sinking  fund,  who  appear  upon  the 
face  of  the  lease  to  be  acting  as  the  agent  of  the  city. 
Besides,  Green,  as  an  individual  or  as  comptroller,  had 
no  authority  to  execute  the  lease. 

The  plaintiff,  as  we  have  seen,  was  in  actual  pos- 
session of  the  premises.  This  was  enough  to  enable 
him  to  recover  it  from  Darcy,  a  mere  trespasser,  who 
entered  without  any  title.  The  plaintiff  recovers  on 
the  strength  of  his  own  title  and  not  on  the  weakness 
of  the  defendant's  title,  which  is  a  rule  applicable  to 
all  actions  for  the  recovery  of  property  (Christy  v. 
Scott,  14  BaiD.  U.  8.  292). 

But  it  seems  clear  to  us  that  the  city  acquired  no 
title  under  the  act  of  1839,  or  the  act  of  1834,  to  which 
it  refers,  as  no  provision  is  made  for  taking  private 
property  for  public  use.  There  is  nothing  appearing 
upon  the  face  of  these  statutes,  or  by  the  case,  showing 
what  facts  existed  to  justify  the  legislature  in  enacting 
them,  and  thereby  assuming  to  authorize  the  sale  of  the 
lands  mentioned  in  them.  U  any  necessity  existed  for 
the  action  of  the  legislature,  the  proofs  are  not  fur- 
nished us,  nor  are  they  recited  in  the  statutes.'  It  is 
not  claimed  that  the  city  used  more  than  two  or  three 
lots  of  the  whole  square  for  a  market,  engine  and  hose 
companies,  prior  to  1862  or  1863,  upwards  of  twenty 
years  after  the  act  was  passed,  or  that  it  was  used  as  a 
square  more  than  six  or  seven  years.    In  April,  1876, 
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it  undertook  to  lease  the  lot  in  controversy  for  private 
use.  I  am  of  the  opinion  that  unless  the  legislature 
have  the  grounds  of  the  application  laid  before  it, 
showing  the  necessity  and  the  public  use  of  the  land 
to  be  taken  by  the  city,  and  incorporated  in  the  act  it- 
self, the 'act  is  unconstitutional  and  void.  Without 
these  prerequisites,  it  is  simply  a  transfer  of  one  man'g 
property  to  another  without  the  consent  of  the  owner, 
and  though  compensation  be  made  when  adjudged  by 
the  court,  it  makes  no  difference  whether  the  transfer 
is  made  to  an  individual  or  a  municipal  corporation. 

The  legislature  is  asked  to  convey  lands  to  the  city 
in  fee  simple  absolute.  If  this  can  be  done  without 
disclosing  the  public  use,  there  is  no  restraint  upon 
legislative  power,  ^nd  without  this  the  legislature  is 
absolute  and  can  act  independent  of  the  restraints  of 
the  constitution. 

Judgment  should  be  entered  for  the  plaintiff  ui>oa 
the  verdict. 

BussELL,  J.,  concurred. 


JOHN  GRAY,  Respondent,  v.  THE  MAYOR,  &o., 
OP  New  York  and  MICHAEL  NOONAN,  Ap- 
pellants. 

Sale  of  ehatteU — when  title  paues. — Order  upon  fund  due  from  cUff  tf 
Xfew  Torh — equitcMe  amgnment^-^Beal  party  in  irUerett. 

Where  the  price  of  certain  specific  chattels  is  fised,  and  paid,  e,  g,^ 
by  orders  upon  a  fund  due  the  vendee  from  the  city  of  New  York, 
and  delivery  is  to  be  made  at  a  place  designated  by  the  vendee, 
nothing  else  remaining  to  be  done  by  the  vendor,  the  title  passes 
absolutely  without  delivery. 

An  order  drawn  by  one  upon  a  fund  due  him  from  the  city  of  New 
York,  operates    as  an  equitable  assignment  of  the  sum   therdn 
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named,  and  the  drawee  is  the  real  part;  in  interest  oa  to  the  city, 
altbougb  the  contract  under  which  the  fund  was  earned  provides 
that  nooe  of  the  moneys  payable  thereunder  simll  be  nasigned  with- 
out the  assent  of  the  Commissioaer  of  Public  Works,  which  consent 
ia  not  obtaitied  ;  and  though,  after  the  order  is  presented,  aed  be- 
fore payment  tliereoF,  the  drawer  forbids  the  city  to  pay  it. 
Interest  accrues  upon  such  an  order  from  the  time  it  becomes  dna 
isd  payable. 

Before  Speie  and  Russell,  JJ. 

Dtdd^  JiiKtinAer  6,  1880. 

Appeal  from  a  judgment  for  the  plaintiff  against 
a©  Mayor,  Ac.,  entered  on  March  19, 1880,  for  |969,93, 
and  against  the  defendant,  Noonan,  for  the  sum  of 
$1,004.93. 

■  The  defendant,  Noonan,  had  a  contract  with  the 
_Mayor,  &c.,  to  do  work  npon  the  Boulevard,  for  which 
work  he  was  to  receive  the  aggregate  snm  of  $65,693.20. 
Payments  by  the  terms  of  this  contract  were  to  be 
made  at  different  times  by  installments.  The  fonrth 
and  fifth  payments  had  become  due  and  payable  by 
Angnst  26,  1879,  before  the  commencement  of  this  ac- 
tion. At  this  date  the  defendant,  Noonan,  had  become 
indebted  to  the  plaintiff  in  the  sum  of  |787.l)0  for  two 
engines,  boilers  and  accompaniments,  for  which  he  gave 
two  orders  to  the  plaintiff,  on  the  city,  and  ^:ainst  the 
fnnds  in  the  hands  of  the  city,  the  indebtedness  ex> 
ceeding  the  amonnt  of  the  orders.  The  orders  were 
delivered  to  the  comptroller  on  the  day  of  their  date, 
and  filed  with  the  contract.  The  contract  with  the  city 
was  performed  and  payment  of  the  orders  was  de- 
manded when  dne,  and  refused — Noonan  forbidding 
the  city  to  pay. 

WiUiam  0.  WMtney  and  D.  J.  Dean,  for  the  city, 
appellant. 
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John  H.  Strdkan^  attorney,  and  Thomas  AUisoTi^ 
of  counsel,  for  Noonan,  appellant. 

Jacob  F.  Miller y  for  respondent. 

By  the  Court— Speir,  J. — On  March  26,  1879, 
Noonan  became  indebted  to  the  plaintiff  for  the  pur- 
chase price  of  two  engines,  boilers  and  accomx)ani* 
ments,  for  the  payment  of  which  he  executed  and 
delivered  to  the  plaintiff  the  two  orders  set  out  in  the 
complaint.  This  the  trial  judge  has  found,  and  we 
think  the  evidence  fully  sustains  his  finding.  It  is 
clear  the  articles  were  sold  as  second-hand  at  the  time 
the  price  was  fixed  for  their  value,  at  the  first  interviews 
between  the  parties,  and  it  was  in  the  power  of  Noonan 
to  have  a  personal  inspection  of  them  had  he  chosen 
to  do  so.  In  cases  of  sale  of  personal  property,  it  is 
many  times  a  nice  and  difiicult  question  whether  there 
has  been  a  delivery,  whether  the  title  has  passed.  In 
this  case  the  price  was  fixed  and  the  delivery  was  to  be 
made  at  a  place  designated  by  the  buyer,  and  the  con- 
sideration for  the  articles  sold  was  paid  to  the  plaintiff 
by  the  orders  on  the  city.  There  was  nothing  else  to 
be  done  by  the  seller  after  he  had  promised  to  deliver 
the  articles,  and  the  title  passed  absolutely  without  de- 
livery. If  it  was  the  intention  of  the  x>arties  that  the 
property  should  be  deemed  to  be  delivered  and  the  title 
pass,  it  will  be  so  held.  This  is  the  general  rule  of  the 
common  law  {Long  on  ScUeSj  42 ;  2  Kentj  492 ;  Simons 
v.  Swift,  5  B.  <fe  C.  857).  In  this  case  the  orders  were 
received  and  delivered  to  the  city  a  few  days  before  the 
delivery  of  the  articles  sold.  All  this  had  been  done 
before  Noonan  had  made  any  complaint  about  the 
character  of  the  goods  purchased,  or  had  notified  the 
city  not  to  pay.  Under  the  circumstances  there  is 
nothing  in  the  case  to  sustain  the  defendant's  counter- 
claim. 


r* 


GRAY  V.  MAYOR,  &c.  OP  N.  Y.  497 

« 
« 

Opinion  of  the. Court,  by  Speir,  J. 

By  particalar  request,  the  learned  judge  found  that 
the  contract  with  the  city  contained  a  provision  to  the 
eflfect  that  Noonan  would  not  sub-let  the  aforesaid  work 
without  the  previous  written  consent  of  the  commis- 
sioner of  public  works  indorsed  on  the  agreement,  but 
would  keep  the  same  under  his  own  control ;  and  that 
he  would  not  assign  by  power  of  attorney,  or  otherwise, 
any  of  the  moneys  payable  under  this  contract,  unless 
by  and  with  the  previous  consent  of  said  commissioner 
of  public  works,  to  be  signified  by  indorsement  on  the 
agreement ;  and  that  no  consent  to  the  foregoing  as- 
signment was  given  by  the  said  commissioner,  or  in- 
dorsed on  said.pon  tract. 

It  is  contended  by  the  counsel  for  the  city,  that  it 
was  the  intent  and  purpose  of  the  parties  to  the  con- 
tract, by  appropriate  covenants,  so  to  define  their  then 
relations,  that  either  one  may  be  .protected  from  being 
subjected  to  the  rights  or  liabilities  of  a  creditor  or 
debtor  other  than  his  co-contractor,  by  reason  of  the 
obligations  assumed. 

It  is  insisted  that  the  covenant  should  be  sustained 
by  the  court  as  matter  of  public  policy  for  the  protec- 
tion  of  the  public  treasury,  and  that  the  city  at  the 
time  of  making  the  contract,  made  the  provision,  that 
no  one  should  create  any  obligation  other  than  the  con- 
tractor, who  was  then  known  to  them. 

The  plaintiff  was  the  real  party  in  interest,  had  a 
valid  transfer  as  against  the  assignor,  and  holds  the 
legal  title  to  the  demand.  The  defendant,  the  city,  has 
no  legal  right  to  inquire  further.  And  in  fact,  no  such 
inquiry  was  made.  No  objection  was  made  on  the  ac- 
count of  the  provision  in  the  contract  in  question  at 
any  time  after,  or  when  the  ordei's  were  delivered  to  it. 
The  city  refused  only  because  the  assignor  had  notified 
it  not  to  pay.  From  the  undisputed  facts  in  the  case, 
the  defendant  would  be  protected  if  it  paid  to  the  as- 
signee, or  if  a  recovery  was  had  against  it  by  him.  The 
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city  had  the  benefit  of  the  contract  with  Nbonan,  law- 
fully made  and  fnlly  executed,  and  became  obligated 
by  the  orders  given,  which  operated  as  equitable  assign- 
ments of  so  much  money  in  its  hands  for  the  benefit  of 
the  i^laintifl.  It  could  make  no  difference  to  the  city 
whether  it  paid  to  the  contractor  to  whom  the  money 
was  due  and  owing,  or  to  another,  upon  his  order.  It 
is  not  claimed  that  the  contract  with  the  city  is  illegal 
and  contrary  to  the  statutes  of  the  State  or  ordinances 
of  the  city,  nor  were  any  secret  arrangements  made  by 
any  of  the  parties,  by  which  the  public  treasury  can 
possibly  be  affected. 

Interest  accrued  from  t];^e  time  the  orders  became 
due  and  payable. 

Judgment  affirmed,  with  costs. 


Russell,  J.,  concurred. 


CHARLES  STORRS  and  AUGUSTUS  STORKS, 
Respondents,  v.  THOMPSON  J.  S.  FLINT,  and 
THE  RUSSELL  &  ERWIN  MANUFACTURING 
COMPANY,  Appellants. 

L  Tbvst  Deeds. 
To  carry  on  business  theretofore  carried  on  by  the  creator  of  the 
trusts,   pay  certain  debts  of   the  creator,   and  turn  over   the 
property. 

1.  POWERS  OP  TRUSTEE. 
Certain  premises  and  property  (including  among  other  things 
two  factories),  and  the  business  connected  therewith,  wero 
conveyed  by  D.  to  B.,  to  be  held,  managed,  and  disposed 
of  by  him  upon  trust:  (1)  To  pay  the  expenses  of  the  bi2si«> 
Bess;  (2)  To  pay  certain  other  sums;  (3)  To  pay  to  one 
T.  J.  T,  8.  four  several  sums  of  money  with  semi-annual 
interest,  as  represented  by  four  several  notes  made  by  D. 
to  said  T.  J.  F.  S.,such  notes  bearing  even  date  with  the 
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declaration  of  trust,  and  payable  one  year  after  date.     If 
default  should  be  made  in  the  payment  of  any  of  such 
notes,  or  if  the  trustee  should  not  be  in  sufficient  funds  to 
pay  the  same,  as  and  when  they  became  due,  then  he  was 
to  pay  T.  J.  F.  S.  such  money  as  he  might  then  have  in 
hand,  and  at  pnce  proceed  to  sell  the  trust  property  on 
hand  at  public  or  private  sale,  and  apply  the  proceeds  to 
the  payment  of  such  notes;  and  if  there  should  be  any  sur- 
plus to  apply  it  for  the  benefit  of  the  persons  thereinafter 
named.     But  if  such  notes  should  be  paid  at  maturity  out 
of  the  proceeds  or  profits  of  the  business,  or  in  any  way 
otherwise  than  by  a  sale  of  the  trust  property  as  above 
directed,  then  the  trust  was  to  continue  on  the  same  terms 
and  conditions  as  before  stated  for  the  l)enefit  of  the  par- 
ties thereinafter  mentioned,  viz. :    (1)  To  reimburse  the 
R  &  E.  Manufacturing  Co.  its  expenditures  for  the  pur- 
chase of  steel  delivered  to  B.  in  the  prosecution  of  the 
business  of  the  trust     (2)  To  pay  the  R.  &  E.  Manufac- 
turing Co.  a  certain   sum,  with  scmi-annuul  interest,  as 
represented  by  two  notes  of  D.,  payable  twenty-four  months 
after  date,  they  bearing  even  date  with  the  declaration  of 
trust.  (8)  To  pay  the  R.  &  E.  Manufacturing  Co.  all  moneys 
due  them  by  (him)  B.  on  account  of  any  matters  connected 
with  the  trust,  or  for  advances  made  by  it  in  or  about  the 
business  or  property  of  the  trust;  and  in  case  of  default  in 
the  payment  of  such  notes,  or  sums  of  money,  obligations, 
or  liabilities  due  or  to  grow  due  to  tiie  said  R.  &  E.  Manu- 
facturing Co.,  or  if  said  B.  should  not  be  possessed  of  suffi- 
cient funds  to  pay  the  same  as  and  when  they  come  due, 
then  on  trusts  similar  to  those  before  limited,  upon  the  non- 
payment or  non-possession  of  sufficient  funds  to  pay  the 
notes  of  T.  J.  F.  S.  except  as  to  the  surplus,  if  any,  which 
in  this  event  is  to  go  to  D.,  and  also  except  as  to  the  dispo- 
sition of  the  trust  property  in  case  these  notes  are  unpaid 
otherwise  than  by  a  sale  thereof,  which  in  this  event  is  to 
be  transferred  to  D. 

1.   POWSB  TO  I88UB  NEGOTIABLB,  OH  COMMERCIAIi  PAPER. 

(a)  He  has  no  potaer  to  issue  such  paper  so  as  to  render 
the  eettuu  qui  trusty  T.  J.  F.  S.  and  R.  <&  E.  Manu- 
facturing Co.,  liable  thereon. 
1.  There  is  no  partnership  between  them,  or  be- 
tween them  or  either  of  them,  and  D.;and  B.  is 
not  their  or  either  of  their  agents,  either  in  the 
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taraiiBaction  of  the  boainesfl  or  for  any  other 
purpose. 
1.  There  being  no  authority  or  power  given 
by  either  T.  J.  F.  S.  or  R.  &  £.  Manufac- 
turing Co.,  the  eamof  a  note  made  B,  does  not 
faU  toUhin  that  Um  of  deckUnu  where  a 
principal  who  has  given  an  agent  authority 
to  make  notes  is  held  liable  on  notes  made 
by  the  agent  in  excess  of  his  authority, 
and  on  those  made  within  the  authority, 
the  proceeds  whereof  has  misapplied  to  his 
own  use. 
2.  PowBB  TO  Make  Debts  ob  Bobbow  Monet. 
(a)  He  has  no  such  power,  unless  it  may  be  for  the 
purpose  of  conducting  the  business. 

1.  Jt/oUofM  that  one  to  whom  he  has  contracted 
a  debt,  or  of  whom  he  has  borrowed  money,  haa 
no  daim  on  the  trust  property^  either  as  a  creditor 
or  a  eeatui  qui  trust;  unless,  perhaps,  he  can 
show  that  the  debt  was  contracted  or  money 
borrowed  was  for  the  purpose  of,  and  was  in 
fact  used  in.  the  carrying  on  of  the  business; 
in  which  case  he  could  not  assert  his  right  in  a 
common  law  action,  but  would  have  to  go  into 
equity  for  an  accounting  under  the  trust. 

2,  It  fubthbb  follows  that  a  transferee  of  the 
trust  property  who  takes  for  a  full  consideration 
by  a  transfer  made  by  B.  at  the  request  and  with 
the  consent  of  D.,  T.  J.  F.  8.  and  the  R.  &  £. 
Manufacturing  Co.,  doee  not  by  so  tctkina  the  prop' 
erty  heeome  liaMe  to  pay  such  indebtedness  or  a 
note  made  therefor. 

(.  Application. 

1.  B.  made  a  note  dated  June  28, 1874,  payable  to  tlie 
order  of  himself,  for  |7,000i.  He  signed  it  '*  Doug- 
lass Manufacturing  Co.,  B.,  Treasurer.*'  He  bor- 
rowed |7,000  on  the  note.  A  portion  of  the  $7,000 
was  applied  towards  the  payment  of  one  of  the 
claims  of  T.  J.  S.  F.,  mentioned  in  the  declaration 
of  trust ;  how  the  balance  was  applied  does  not  ap« 
pear.  After  this  B.,  being  unable  to  pay  T.  J.  8.  F., 
pursuant  to  the  terms  of  the  declaration  of  trust, 
transferred,  at  the  request  of  D.,  T.  J.  8.  F.  and 
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the  R  &  E.  Manufacturing  Co.,  the  whole  of  the 
trust  property  to  T.  J.  8.  F.  and  the  R.  &  E. 
Manufacturing  Co.,  in  consideration  of  the  debts 
due  them,  to  be  held  by  them  in  proportion  to  their 
respective  claims.  Their  claims  far  exceeded  the 
value  of  the  trust  property. 

Held, 
that  the  holders  of  the  note  had  no  claim  either 
against  T.  J.  S.  F.  and  the  R.  &  £.  Manufacturing 
Co.,  or  either  of  them,  or  against  the  trust  property. 

n.  Maxhc. 

* 

1.  8eeimdum  allegata  et  probata, 
(a)  A  judgment  will  not  be  sustained  on  an  issue  which  is  not 
pleaded. 

m.   AMSNDME17T  AT   X*BIAI.. 

1.  One  which  substantially  changes  a  claim  or  defense  cannot  be  al- 
lowed. 

(a)  Sybttamt/uU  dhange,  what  is. 
1.  A  change  from  an  action  on  the  case  to  one  on  express 
contract  is 
1.  Case  at  Bab.     The  compliant  sets  forth  a  promis- 
sory note  not  purporting  to  be  made  by  defendants, 
and  various  circumstances  by  reasqn  of  wliich  it  was 
sought  to  charge  defendants  with  the  payment  of  the 
note,  but  did  not  allege  a  promise  by  defendants  or 
either  of  them  to  pay  it.    At  the  triKl  proof  of  an 
express  promise  was  admitted,  the  judge  stating  that 
an  amendment  might  be  made  if    necessary.      No 
amendment  was  in  fact  made.    Verdict  for  plaintifP. 

Held, 
Ist  The  verdict  could  not  be  sustained  on  the  ground 
of  an  express  promise,  because  it  was  not  aecundum 
allegata. 
2d.  The  court  at  special  term  had  no  power  to  allow 
an  amendment  of  the  complaint  by  inserting  an 
allegation  of  a  promise  to  pay ;  conseqiiently  the 
Qeneral  Term  could  neither  deem  it  to  have  been 
made,  nor  make  it  itself,  toasts  make  the  verdict 
secundum  allegata. 
IV.  PROMISE  SUFFICIENT  AND  INSUFFICIEl^  TO  SUSTAIN 
ACTION. 
1.  Pbisciflb.    Promise  by  A.  to  B.  to  pay  money  loaned  to  him 
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by  B.  to  C.  to  pay  B/s  debt  to  C,  is  sufficient  to  enable  C.  to 
maintain  an  action  against  A. 
{a)  Pbinciple,  not  applicable  to  cabs  at  bar. 

1.  To  make  it  applicable  there  should  have  been  a  promise 
by  Erwin  and  Flint  to  B.,  to  pay  a  debt  they  owed,  or 
a  consideration  moving  from  them,  to  B.  to  plaintiffs,  for 
a  debt  owed  by  B.  to  them. 

1.  Nothing  of  this  kind  appears. 

2.   MEBaSB  AKI>  WANT  OF  CONSII^SBATION. 

(a)  In  the  case  at  bar  the  promise  was  to  D.  and  was  either  be- 
fore or  after  the  execution  of  an  agreement  between  D.  and 
the  R.  &  £.  Manufacturing  Co.,  by  which  D.  conveyed  to  the 
R.  &  E.  Manufacturing  Co.  all  his  right,  title,  and  interest  in 
and  to  everything  in  the  hands  of  B.  as  trustee,  and  called  upon 
B.  to  execute  conveyances  of  the  property  in  his  hands,  and 
to  transfer  it  to  the  R.  &  £.  Manufacturing  Co.,  and  that  com- 
pany agreed  to  apply  and  appropriate  the  property  to  them  so 
conveyed  towards  the  accrued  indebtedness  of  D.  and  the 
Douglass  Manufacturing  Co.  to  them,  and  to  the  indemnifica- 
tion of  themselves  for  any  liabilities  under  which  they  were  on 
account  of  D.  or  the  Douglass  Manufacturing  Co.,  and  for  any 
damages,  <S^.,  and  that  after  so  paying  and  indemnifying 
themselves,  they  would  pay  to  D.  any  surplas  or  babmce  of 
said  property  that  should  remain. 

Held, 
that  a^romise  to  pay  any  claims  not  included  in  the  instrument 

was 
1st.  If  made  before  the  execution    of   the   instrument, 
merged  in  it, 

2.  If  made  afterwards  withotU  consideration^  there  being  no 
consideration  for  the  possession,  other  than  the  transfer 
made  by  the  agreement. 

Before  Sedgwick,  Ch.  J.,  Speib  and  Bxtssell,  JJ. 

Decided  Deoember  6,  1880. 

Appeal  from  a  jadgment  entered  upon  the  verdict  of 
a  jury. 

The  complaint  was  as  follows  : 
"  1.  That  the  plairltiflfs  are,  and  that  at  all  the  times 
mentioned  herein,  they  were,  partners  doing  business 
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in  the  city  of  New  York,  under  the  firm  name  of  Storr 
Brothers. 

*'2.  That  as  such  partners,  they  own  and  hold  a 
note,  of  which  the  following  is  a  copy : 

"  ^New  Yobk,  June  23,  1874. 
"  *  One  month  after  date,  we  promise  to  pay  to  the 
order  of  R.  P.  Bruflf,  Esq.,  $7,000,  at  Importers'  and 
Traders'  National  Bank  ;  value  received. 

"'Douglass  Manufacturing  Company. 
** '  Rich.  P.  Bruff,  Treas.' 

"3.  That  'Douglass  Manufacturing  Company'  was 
the  name  by  which  a  certain  manufacturing  business 
was  carried  on  in  the  city  of  New  York  and  elsewhere, 
at  the  time  the  said  note  was  made ;  that  these  plaintiffs 
do  not  know  the  names  of  all  the  persons  who  partic- 
ipated in  carrying  on  the  said  business,  but  that,  as 
they  are  informed  and  believe,  the  defendant,  Thomp- 
son J.  S.  Flint,  and  the  defendant,  the  Russell  &  Er- 
win  Manufacturing  Company,  which  then  was  and  now 
is  a  duly  organized  corporate  company,  so  participated, 
and  that  they  were  some  or  all  the  parties  doing  busi- 
ness under  such  name ;  that  by  the  arrangement  under 
which  such  business  was  carried  on  by  the  defendants, 
the  said  Richard  P.  Bruff  was  authorized  to  make  the 
said  note. 

"4.  That  the  said  note  was  given  for  value  received 
by  the  said  business  from  these  plaintiffs,  and  that,  in 
consideration  of  such  value,  the  said  note  was  made,  and 
by  the  said  Richard  P.  Bruff  was  indorsed  to  these 
plaintiffs. 

''  5.  That  the  title  to  all  the  assets  of  the  said  busi- 
ness was  vested  in  the  said  Richard  P.  Bruff,  and 
was  held  by  him  under  a  certain  written  instrument 
or  declaration,  duly  executed  by  him,  bearing  date 
January  30,   1873,  whereby  he  was  created  trustee  to 
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carry  on  the  said  bosiness,  for,  and  for  the  benefit, 
among  others,  of  the  defendants.  That  both  by  the 
terms  of  the  said  instrament,  as  these  plaintiffs  are  in- 
formed and  believe,  and  in  the  nature  of  the  case,  all 
the  assets  so  held  by  the  said  Richard  P.  Braff,  as  such 
trastee,  for  the  benefit  of  the  said  business,  were  bound 
and  became  liable  for  the  payment  of  its  debts,  includ- 
ing the  amount  so  due  these  plaintiffs  ;  and  that,  after 
the  said  note  vras  received  by  these  plaintiffs,  the  de- 
fendants compelled  the  said  Richard  P.  Bruff,  as  such 
trastee,  to,  and  he  did  transfer  such  assets  to  them. 
That  the  defendants  gave  no  consideration  for  such 
transfer,  and. that  the  value  of  the  assets  so  transferred 
to  them  largely  exceeded  all  the  indebtedness  of  such 
business,  whereby,  as  these  plaintiffs  are  informed  and 
believe,  the  defendants  became  liable  to  pay  such  in- 
debtedness, including  the*  amount  so  due  the  plaintiffs, 

*'The  plaintiffs,  therefore,  ask  judgment  against 
the  defendants  for  the  sum  of  $7,000,  with  interest 
thereon  from  July  26,  1874,  and  the  costs  of  this 
action." 

The  defendants,  answering  separately,  denied  that 
Bruff  had  any  authority  from  them  to  make  the  note 
in  question,  ot  that  they  were,  as  parties  to  the  note, 
or  as  partners  or  joint  stock  owners,  or  in  any  way, 
bound  to  pay  it.  They  disputed  the  construction  put 
by  the  plaintiffs  in  their  complaint,  on  the  deed  of 
trust  to  Bruff,  and  disputed  that  the  assets  of  the  Doug- 
lass Manufacturing  Company  were  to  be  held  by  Ixim 
for  the  payment  of  general  debts,  and  alleged  that  he 
was  to  hold  them  for  the  payment  of  certain  specified 
debts,  among  them,  the  defendants'.  They  alleged 
that  Bruff' s  transfer  to  them  was  voluntary,  after 
friendly  negotiations,  in  accordance  with  the  terms  of 
the  deed  of  trust  to  Bruff  ;  because  of  the  happening 
of  certain  contingencies  and  defaults  provided  for  in 
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the  deed ;  and  that  it  was  npon  a  consideration  ex- 
ceeding the  yalae  of  the  assets  so  transferred. 

The  case  was  tried  in  Jane,  1880.    On  the  trial  the 
following  facts  were  developed.   The  ^'  Douglass  Mana- 
fac taring  Company  "  was  not  a  corporation,  a  joint 
stock  company,  or  a  copartnership.    It  was  a  name 
adopted  by  Thomas  Donglass  nnder  which  to  do  busi- 
ness.   For  most  practical  purposes,  so  far  as  this  case 
is  concerned,  Thomas  Douglass  and  the  Donglass  Mann- 
factoring  Company  were  one  and  the  same.    Under 
this  name— »**  The  Donglass  Manufactaring  Company '' 
— was  conducted  the  business  of  two  manufactories, 
one  at  Seymour,  in  Connecticut,   called  the  ^'F.  L. 
Ames  Anger  Works,"  and  one  at  Arlington,  Vermont, 
called  the  "F.  L,  Ames  Chisel  Works,"  which  manu- 
factured and  sold  hardware  of  the  nature  of  chisels, 
augers,  &c.    At  the  time  of  these  transactions,  and  for 
some  years  previous,  the  Russell  and  Erwiu  Manufac- 
turing Company  sold  in  New  York,  upon  commission, 
as  factors,  the  goods  manufactured  by  these  mills.   The 
title  to  the  property  at  Seymour,  Connecticut,  and 
Arlington,  Vermont,  seems  to  fiave  been  in  Fred.  L. 
Ames,  Oakes  Ames  and  Oliver  Ames.    Thomas  Doug- 
lass owned  an  equitable  interest  in  the  property,  as  did 
N.  B.  Douglass  and  Charles  Douglass,  the  extent  of 
which  nowhere  appears.    The  title  to  the   personal 
property  wa«  in  F.  L.  Ames.     Just  how  the  Ameses 
came  to  hold  the  title  does  not  appear,  nor  is  it  impor- 
tant, but  the  surrounding  circumstances  seem  to  indi- 
cate that  they  held  it  as  security  for  advances  or  debts. 
Thomas  Douglass  had  charge  of  the  business,  appar- 
ently as  the  owner.   He  became  embarrassed  financially. 
The  mills  were  running  behind.    He  sought  to  borrow 
money.    He  was  made  acquainted  with  tlie  defendant, 
Flint,  through  Mr.  Stillman,  a  lawyer.    They  entered 
into  negotiations,  the  result  of  which  was  a  loan  of 
$136,063.97  by  Flint,  and  a  loan  of  $61,290.18,  and  an 
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agreement  to  advance  and  snpply  steel  for  mannfac- 
ture,  by  Bmif,  representing  the  Rnssell  &  Erwin 
Mannfacturing  Company.  A  portion  of  the  moneys 
loaned  by  the  defendants  was  paid  to  the  Ameses,  to 
satisfy  some  claim  they  had  upon  the  property.  It 
wonld  seem  also  that  they  still  had  a  mortgage  or  mort- 
gages after  such  payment.  Thereupon,  about  January 
18, 1873,  the  Ameses  executed  to  BruflE  deeds  conveying 
the  property  at  Seymour,  Connecticut,  and  Arlington, 
Vermont,  and  a  bill  of  sale  to  Thomas  Douglass,  cover- 
ing all  the  personal  property,  the  product  of  such  mills. 
This  personal  property  Douglass  at  once  turned  over  to 
Bruff.  N.  R.  Douglass  and  Charles  Douglass  quit- 
claimed whatever  intereist  they  had.  Bruff  at  the  same 
time  executed  a  declaration  of  trust,  reciting  the  con- 
veyances to  him,  and  that  the  money  with  which  to  pay 
the  Ameses  was  supplied  by  Flint  and  the  Russell  & 
Erwin  Manufacturing  -Company,  upon  his  agreement 
and  undertaking  to  hold  and  manage  the  property  and 
the  business  of  the  said  Douglass  Manufacturing  Com- 
pany, therewith  connected,  for  the  interests,  security, 
benefits  and  payments  as  thereinafter  declared.  The 
recital  of  the  objects  of  the  trust  is  as  follows : 

''Now,  therefore,  know  ye  that  I,  the  said  Richard 
P.  Bruff,  do  make  known,  admit,  and  declare  that  said 
premises  and  property  and  the  business  therewith  con- 
nected, were  so  conveyed  and  transfen'ed,  sold  and  de- 
livered to  me,  and  are  held  and  to  be  held,  managed 
and  disposed  of  by  me  for  the  uses  and  benefits  of  the 
parties  hereinafter  named,  and  upon  the  trusts  herein- 
after specified,  to  wit : 

"  First.     To  pay  the  expenses  of  the  business. 

"  Second.  To  pay  to  Barney,  Butler  &  Parsons  the 
following  sums  of  money:  [As  it  is  conceded  this 
amount  was  paid,  it  need  not  be  recited.] 

"  Third.  To  pay  Thompson  J.  S.  Flint  as  follows  : 
$61,290.08  and  interest  thereon,  semi-annually,  at  the 
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rate  of  seven  per  cent,  per  annum  from  the  date  hereof, 
as  represented  by  a  note  of  Thomas  Douglass  to  said 
Flint,  bearing  even  date  herewith,  payable  twelve 
months  from  date,  interest  jmyable  semi-annually. 

"  Fourth.  To  pay  Thompson  J.  S.  Flint  the  sum  of 
$13,483.81,  as  represented  by  a  note  of  Thomas  Doug- 
lass to  said  Flint,  bearing  even  date  herewith,  payable 
twelve  months  from  date.     • 

*'  Fifth.  To  pay  Thompson  J.  S.  Flint  $61,390.08 
with  interest  thereon  semi-annually,  in  twelve  months 
from  date,  as  represented  by  two  notes  of  Thomas 
Douglass  to  said  Flint,  bearing  even  date  herewith, 
each  for  the  sum  of  $30,645.04,  payable  twelve  months 
from  date,  with  interest  thereon,  semi-annually. 

"  In  case  default  shall  be  made  in  the  payment  of 
any  of  the  said  notes  or  sums  of  money  to  said  Thomp- 
son J.  S.  Flint,  or  in  case  I  shall  not  be  in  j)ossession 
of  sums  sufficient  to  pay  the  same  as  and  when  they 
shall  become  due,  I  will  pay  over  to  the  said  Thompson 
J.  S.  Flint,  his  heirs,  executoi^,  administrators  or  as- 
signs, such  amount  of  money  as  I  may  have  on  hand, 
and  at  once  proceed  to  sell  the  property  on  hand,  both 
real  and  personal,  at  private  sale  or  at  auction,  and  to 
realize  therefrom  the  largest  amount  possible,  and  shall 
apply  the  proceeds  of  the  sale  of  said  property  in  pay- 
ment of  said  debts,  notes  and  obligations  due  Thomp- 
son J.  S.  Flint,  and  if  any  balance  shall  thereafter 
remain,  I  will  apply  the  same  as  hereinafter  provided  ; 
but  if  said  notes,  obligations  and  liabilities  due  to  said 
Flint,  shall  be  paid  at  maturity  out  of  the  proceeds  or 
profits  of  the  business,  or  otherwise  than  by  sale  of 
the  property  hereinbefore  mentioned,  then  I  hereby 
promise  and  agree  to  continue  the  trust  upon  the  same 
terms  and  conditions  as  hereinbefore  stated,  for  the  ben- 
efit of  the  parties  hereinafter  mentioned. 

"  First.  To  reimburse  the  Russell  and  Erwin  Man- 
ufacturing Company  all  sums  of  money  expended  by 
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them  for  the  purchase  of  steel,  delivered  by  them  to  me 
in  the  prosecution  of  the  business  of  this  trust  herein 

specified. 

^'Second.  To  pay  the  Russell  &  Erwin  Manu- 
facturing Company  $61,290.08  twenty-four  months 
from  the  date  hereof,  with  interest  thereon,  at  the  rate 
of  seven  per  cent,  per  annum,  i>ayable  semi-annually, 
as  represented  by  two  notes  of  Thomas  Douglass,  bear- 
ing even  date  herewith,  payable  twenty-four  months 
from  date,  with  interest  thereon,  semi-annually,  each 
of  said  notes  being  for  the  sum  of  $30,646.04. 

'^  Third.  To  pay  to  the  said  Russell  &  Erwin 
Manufacturing  Company  any  other  sum  or  sums  of 
money  which  may  be  due  to  them  from  me  on  account 
of  any  matter  or  thing  connected  with  this  trust,  or 
for  any  advances  made  by  said  company  in  or  about 
the  business  or  j)ropei1;y  of  this  trust. 

^'  In  case  default  shall  be  made  in  the  payment  of  any 
of  said  notes  or  sums  of  money,  obligations  or  liabilities, 
due  or  to  grow  due  to  the  said  Russell  &  Erwin  Manu- 
facturing Company,  or  in  case  I  shall  not  be  in  posses- 
sion of  funds  sufiicient  to  pay  the  same  as  and  when 
they  become  due,  I  will  pay  over  to  the  parties  entitled 
thereto  such  amount  of  money  as  I  may  then  have  on 
hand,  and  will  at  once  proceed  to  sell  the  property  on 
hand,  both  real  and  personal,  at  private  sale  or  at  auc- 
tion, and  will  realize  therefrom  the  largest  amount  pos- 
sible, and  will  apply  the  proceeds  in  payment  of  said 
debts,  liabilities,  notes  and  demands  due  to  the  Rus- 
sell &  Erwin  Manufacturing  Company,  in  the  order 
above  set  forth,  and  if  any  balance  shall  remain,  it 
shall  be  paid  over  to  Thomas  Douglass ;  and  I  will, 
after  the  payment  of  the  foregoing  sums  of  money  se- 
cured to  be  paid  by  this  declaration,  forthwith  convey 
and  deliver  all  and  whatever  property,  right,  thing  ot 
interest  before  described  or  hereafter  to  be  acquired 
by  me  in  the  prosecution  of  this  trust,  shall  remain,  in 
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due  and  proper  form  to  Thomas  Douglass,  of  the  city 
of  Brooklyn,  his  heirs,  executors,  administrators  or 
assigns." 

Bruff  was  the  agent  and  general  manager  of  the 
business  of  the  Bnssell  &  Erwin  Manufacturing  Com- 
pany, in  the  city  of  New  York.  He  received  the  con- 
veyances, and  executed  the  declaration  of  trust  above 
referred  to,  and  made  the  advances  recited  without  the 
authority,  consent,  or  knowledge  of  the  company.  The 
officers  of  the  company  did  not  learn  of  it  until  about 
April,  1874.  On  account  of  this  and  other  matters, 
Bruff  was  discharged  from  their  employment.  The 
business  of  the  Douglass  Manufacturing  Company 
under  the  trust  was  not  prosperous.  The  $13,483.81 
recited  in  the  fourth  subdivision  of  the  declaration  of 
trust,  was  paid,  but  chiefly,  it  would  seem,  with  bor- 
rowed money,  a  part  of  which  was  the  money  obtained 
upoir  the  $7,000  note  upon  which  this  suit  is  brought. 
The  sums  provided  for  in  the  third  and  fifth  subdi- 
visions of  the  declaration  of  trust  as  to  Flint,  were  not 
paid  in  accordance  with  the  terms  of  the  declaration, 
nor  did  Bruff  have  on  hand  the  moneys  with  which  to 
pay  when  they  became  due,  January,  1874,  nor  were 
the  Bussell  &  Erwin  Company  paid  their  advances, 
made  from  time  to  time  for  the  purchase  of  steel  and 
other  supplies.  On  May  20,  1874,  after  much  negotia- 
tion, Thomas  Douglass  executed  to  the  Russell  & 
Erwin  Manufacturing  Comi)any  a  deed,  reciting  the 
conveyances  to  Bruff,  and  his  declaration  of  trust,  dis- 
charging Bruff  from  obligation  to  him,  and  directing 
him  to  convey  the  property  to  the  Russell  &  Erwin 
Manufacturing  Company.  And  the  Russell  &  Erwin 
Manufacturing  Company  on  their  part  agreed  and  cov- 
enanted to  apply  and  appropriate  all  the  interest  which 
came  to  them  by  virtue  of  that  conveyance,  to  the  pay- 
ment of  the  indebtedness  of  Douglass  and  of  the 
Douglass  Manufacturing  Company  then  existing,  or 
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which  might  thereafter  arise,  to  themselves  and  towards 
their  indemnification  for  liabilities  on  account  of  Dong- 
lass,  or  of  the  Douglass  Manufacturing  Company,  and 
after  such  payment  for  all  such  matters,  to  pay  over  any 
surplus  to  Douglass.  On  July  23,  1874,  the  Russell 
&  Erwin"  Manufacturing  Company,  by  Brwin,  the 
president,  Thompson  J.  S.  Flint,  and  Thomas  Douglass, 
united  in  a  letter  to  Bruff,  in  which,  after  reciting  the 
conveyances  and  the  declaration  of  trust,  and  assert- 
ing that  they  were  all  the  parties  having  an  interest  in 
the  property  held  in  trust,  they  authorized  and  required 
him  to  convey  and  transfer  all  the  property  held  by 
him  to  Thompson  J.  S.  Flint,  and  to  the  Russell  & 
Erwin  Manufacturing  Company,  *'  for  the  consideration 
of  the  debts  due  to  the  said  Flint  and  to  the  said  Rus- 
sell &  Erwin  Manufacturing  Company,  to  be  held  by 
them  in  proportion  to  their  respective  claims."  At  that 
time,  the  indebtedness  to  Flint  amounted  to  about 
$113,000,  and  the  indebtedness  to  the  Russell  &  £r* 
win  Manufacturing  Company  amounted  to  about 
$147,000.  On  July  24,  BruS  conveyed  the  property  to 
Flint  and  to  the  Russell  and  Erwin  Manufacturing 
Company.  On  the  same  day,  articles  of  association  of 
the  Douglass  Manufacturing  Company,  as  a  body  cor- 
porate, under  the  laws  of  Connecticut,  with  a  capital 
stock  of  $280,000,  were  filed.  To  this  company,  so 
formed,  Flint  and  the  Russell  &  Erwin  Manufacturing 
Company  conveyed  the  property  in  question,  the  con- 
sideration named  being  $280,000,  and  being,  in  fact,  the 
capital  stock  of  the  new  company,  which  was  distrib* 
uted  pro  rata  according  to  their  interest.  The  Douglass 
Manufacturing  Company,  so  incorporated,  did  business 
but  a  short  time,  unsuccessfully,  when  the  mills  at 
Seymour  and  at  Arlington  were  sold,  the  former  bring- 
ing $16,000  and  the  latter  $6,000.  A  copy  of  the  note 
Qii  which  this  suit  was  brought,  appears  in  the  com- 
plaint, supra. 
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According  to  the  testimony  of  Thomas  Douglass^ 
called  by  the  plaintiff,  at  least  $4,916  of  the  $7, 000  note 
was  applied  to  the  payment  of  the  note  of  $13,483.81 
to  Flint,  recited  in  the  declaration  of  trust,  which  fell 
due  January  16, 1874.  As  the  $7,000  note  was  given  in 
renewal  of  other  notes,  the  precise  application  of 
the  proceeds  of  which  does  not  appear,  it  is  not  clear 
whether,  of  the  moneys  borrowed  upon  the  $7,000  note 
and  the  notes  in  renewal  of  which  it  was  in  part  given, 
any  greater  sum  than  that  stated  above  went  towards 
the  payment  of  the  $13,483.81  note  to  Flint.  Doug- 
lass testified  generally  that  the  money  went  ''into  the 
business"  of  the  Douglass  Manufacturing  Comi)any, 
but  whether  to  pay  the  antecedent  debts  or  to  carry 
on  the  ordinary  business  of  the  company  under  the 
Bruff  trust,  does  not  appear,  except  as  to  the  $4,916. 
Douglass  testified  that  when  the  project  of  the  forma- 
tion of  the  new  company  was  first  mentioned,  it  was 
said  that  all  of  the  property  of  the  Douglass  Manufac- 
turing Company's  business  was  to  be  turned  over  to 
the  new  company,  and  that  then  Erwin  said  the  busi- 
ness was  to  be  prosecuted  without  any  ch«ange  or  inter- 
ruption, a  complete  inventory  taken,  and  an  entire  ac- 
count of  the  indebtedness,  which  was  to  be  paid  with- 
out discredit  to  the  Douglass  Manufacturing  Company. 
He  also  testified  that  Stillman,  who  was  the  attorney 
who  procured  the  loan  and  made  out  the  trust  papers 
and  conveyances,  confirmed  Erwin  in  what  he  said.  It 
nowhere  appears  in  the  evidence  that  Flint  himself 
said  anything  like  this.  Erwin  positively  denies  that 
he  did.  On  the  trial  there  was  read  the  testimony  of 
Mr.  Erwin  in  the  suit  of  Gautier  against  these  defend- 
ants, in  which  he  had  testified,  it  seems,  that  he  did 
say  *'  that  he  would  consider  and  undertake  to  adjust 
anything  that  was  a  legal  lien  upon  the  property  of  the 
Douglass  Manufacturing  Company,  incorporated  ;  in 
other  words,  that  which  appeared  they  were  legally 
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bonnd  to  pay."  At  the  close  of  the  plaintiff's  testi- 
mony, the  defendants  moved  for  a  nonsait,  on  the 
ground  that  the  facts  proved  did  not  impose  upon 
them  a  liability  to  pay  the  note  in  question.  The 
learned  judge  who  presided  on  the  trial,  denied  the 
motion,  not  only  overruling  the  objections  stat-ed,  but 
adding  that  tlie  testimony  of  Douglass  showed  an  ex- 
press promise  on  the  part  of  the  defendants  to  pay, 
which  the  plaintiffs  could  avail  themselves  of  under 
the  decision  in  Lawrence  ^).  Fox^  and  that  the  plain- 
tiffs might  amend  their  complaint,  if  so  advised,  alleg- 
ing this  express  promise.  There  was  a  general  excep- 
tion to  this  decision.  The  judge  finally  submitted  the 
case  to  the  jury  solely  upon  the  question  whether  the 
Vlefen^ants,  upon  a  sufficient  consideration,  agreed  to 
pay  the  plaintiffs'  claim  against  the  Douglass  Manu- 
facturing Company  as  an  inducement  for  the  final 
transfer  to  them  of  the  assets  in  Bruff's  hands. 

W.  F.  Shepard,  and  Luther  H.  Marsh j  for*  the 
appellants. 

Owen  &  Oray^  and  John  E.  Parsons,  for  the 
respondents. 

By  the  Court. — ^Horace  Russell,  J. — [After 
stating  the  facts  as  above.] 

I  am  of  opinion  that  this  judgment  cannot  be  sus- 
tained. 

While  the  complaint  might  have  been  good  on  de- 
murrer, it  is  somewhat  indefinite  and  uncertain,  and 
the  proof  fails  to  sustain  it  in  the  following  particulars :. 
(1)  The  complaint  substantially  alleges  that  the  defend* 
ants  so  *' participated"  in  the  business  conducted  by 
Bruff  under  the  declaration  of  trust,  as  to  be  liable  as 
partners.  They  did  not  participate.  They  had  no 
share  in  the  profits.    They  were  simply  cestuis  que 
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trust,  with  DO  actual  participation  in  the  conduct  of  the 
business,  and  with  no  right,  or  claim  of  right,  except  to 
have  their  loans,  with  interest,  paid  out  of  the  proceeds 
of  the  business.  (2)  The  declaration  of  trust  by  Bruff 
did  not  agree  to  pay  the  debts  of  the  Douglass  Manu- 
facturing Company  as  alleged,  but  only  'the  expenses 
of  the  trust  business  and  the  specific  debts  of  the  defend- 
ants. (3)  Bruff  was  not  ''compelled"  (as  alleged)  certainly 
not  by  any  duress  to  transfer  to  the  defendants  the  assets 
of  the  Douglass  Manufacturing  Company  in  his  hands 
as  trustee,  but  made  such  transfer  in  consequence  of 
negotiations,  when  it  became  apparent  that  he  could 
not  pay  from  the  funds  in  his  hands  the  note  to  the 
defendant  Flint  then  due,  or  pay  to  the  Bussell  and 
Erwin  Manufacturing  Company  the  moneys  which, 
without  their  authority,  he  had  advanced  to  the  Doug- 
lass Manufacturing  Company.  ^  (4)  The  complaint  al- 
leges ihat  the  defendants  gave  no  consideration  for  the 
transfer  to  them.  The  indebtedness  of  the  trust  to 
them  WQS  the  expressed,  and  a  suflScient  consideration. 
(5)  The  assets  did  not  exceed  the  just  claims  of  the  de- 
fendants (as  alleged),  but  were  less.  It  must  be  remem- 
bered that  there  were  prior  mortgages  upon  the  prop- 
erty. 

I.  The  theory  of  the  plaintiifs,  as  indicated  by  their 
complaint,  and  the  argument  of  counsel  on  the  appeal, 
was  that  they  could  sustain  their  cause  of  action  on 
either  of  two  grounds ;  the  first  being  that  the  defend- 
ants were  so  far  partners  and  Bruff  so  far  their  agent  in 
the  making  of  the  note  sued  upon,  that  they  could  be 
held  upon  it  directly.  The  judge  at  the  trial  refused 
to  permit  that  theory  to  go  to  the  jury.  They  were  not 
partners.  In  no  aspect  of  the  law  of  partnership  could 
they  be  regarded  as  partners.  Their  only  relation  to 
the  business  of  the  Douglass  Manufacturing  Company 
was  as  cestuis  que  hmst  for  loans  and  advances. (Cox 
V.  Hickman,  S  H.  of  L.  Cases^  301). 
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The  second  theory,  and  that  on  which  counsel  seem 
chiefly  to  rely,  was  that  inasmuch  as  the  defendants 
had  received  from  Braff,  the  trustee,  the  assets  in  his 
hands  as  trustee,  they  were  bound  to  pay  the  debts  of 
the  Douglass  Manufacturing  Company.  In  support  of 
this  theory  was  quoted  the  proposition  :  ''  It  is  a  uni- 
versal rule  that  if  a  man  purchases  property  of  a 
trustee  with  notice  of  the  trust,  he  shall  be  charged 
with  the  same  trust  in  respect  to  the  proi)erty  as  the 
trustee  from  whom  he  purchased"  {Perry  on  Trusts^ 
%  217).  ''And  even  if  he  pays  a  valuable  consideration 
with  notice  of  the  equitable  rights  of  a  third  person, 
he  shall  hold  the  property  subject  to  the  equitable  in- 
terests of  such  i)erson  {Id.  828).  "  If  the  trustees  con- 
vey the  estate  by  a  breach  of  trust,  the  cestui  que 
trusts  may  follow  the  estate  into  the  hands  of  a  volun- 
teer, whether  he  had  notice  of  the  trust  or  not,  and  into 
the  hands  of  a  piychaser  for  value  if  he  have  notice  of 
the  trust.  The  purchaser  under  such  circumstances 
becomes  a  trustee  and  liable  in  the  same  manner  as  the 
person  from  whom  he  purchased,  for  knowing  another's 
right  to  the  property,  he  throws  away  his  money." 

Many  cases  were  cited  in  support  of  these  proposi- 
tions, which  must  be  regarded  as  fundamental  in  the 
law  of  equity.  Undoubtedly  any  person  who  pur- 
chased from  the  trustee  in  this  case  the  property  of 
the  trust,  with  a  knowledge  of  the  trust,  would  have 
taken  it  subject  to  the  trusts.  But  what  application 
can  these  doctrines  have  to  a  case  where  the  trustee 
with  the  consent  of  the  creator  of  the  trust  and  owner 
of  whatever  equitable  interest  there  was  after  the  trust, 
conveys  to  the  cestui  que  trust  themselves  ?  All  the 
parties  to  the  trust  instrument  are  parties  to  this  tran- 
saction and  bound  by  it.  It  cannot,  therefore,  be  re- 
garded as  a  wrongful  disposition  of  the  trust  property 
by  the  trustee.  There  is  nothing  in  the  doctrines  above 
quoted  which  would  hold  the  purchaser  of  a  trust  es- 
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tate  from  a  trustee,  responsible  for  the  general  debts  of 
the  creator  of  the  trast,  unless  the  holders  of  such 
debts  were  ingluded  among  the  cestuis  que  trust.  The 
general  creditors  of  the  Douglass  Manufacturing  Com- 
pany were  not  included  in  BraflPs  declaration  of  trust, 
so  that  we  may  go  to  the  full  length  of  the  proposition 
of  law  quoted,  without  flieir  having  any  claim  either 
in  law  or  in  equity  against  even  a  general  grantee  of 
the  trustee.  These  defendants  stand  in  a  much  better 
position,  as  I  have  indicated,  than  an  ordinary  grantee, 
by  reason  of  their  having  been  the  only  cestuis  qtce 
trust  named  in  the  deed  of  trust.  The  persons  who 
might  pursue  the  trust  property  in  the  hands  of  grant- 
ees are  themselves  the  grantees.  The  transactions 
proved,  therefore,  aside  from  the  alleged  express  prom- 
ise, imposed  upon  the  defendants  no  legal  obligation 
to  pay  the  note  in  question  or  any  other  of  the  outside 
indebtedness 'of  Thomas  Douglass.  They  had  advanced 
money  and  property  to  Douglass  for  which  they  were 
secured  by  the  trust  deed.  The  conditions  on  which 
the  trust  was  to  terminate  had  happened.  Bruff  had 
not  the  money  to  make  the  stipulated  payments  to 
them.  The  property  must  either  be  sacrificed  at  an 
auction  or  enforced  private  sale,  or  conveyed  in  the 
way  it  was.  There  can  be  little  doubt  that  it  was  in- 
adequate to  pay  the  prior  liens  and  the  debts  due  these 
defendants.  The  defendants,  therefore,  had  a  right, 
Thomas  Douglass  consenting,  to  receive  from  Bruflf  a 
conveyance  of  the  property  in  consideration  of  their 
loans  and  advances.  It  would  be  a  strange  theory 
of  law  which  could  make  the  defendants,  by  reason 
of  taking  such  a  conveyance  in  payment  of  their 
own  prior  liens,  responsible  for  all  the  floating  debts 
of  Thomas  Douglass,  however  incurred,  or  even  those 
incurred  by  him  in  connection  with  this  particu- 
lar business.  The  only  trust  with  which,  according  to 
the  strictest  of  the  authorities,  the  defendants  took 
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that  property,  was  the  obligation  to  pay  the  expenses 
incurred  by  Brufl  as  trustee.  It  was  Bruff  s  first  duty 
to  pay  the  expenses  out  of  the  propeiiy  coming  into 
his  hands.  Whether  or  not  he  did  so,  we  have  no 
proof  in  this  case.  There  is,  however,  proof  that  the 
money  received  from  the  plaintiffs  was  not  devoted  to 
the  payment  of  exi)enses,  but^  so  far  as  it  is  traced, 
was  devoted  to  the  payment  of  a  prior  indebtedness — 
to  wit :  one  of  the  notes  held  by  Flint.  Therefore,  in 
no  sense,  can  it  be  claimed  that  the  debt  due  the 
plaintiffs  constituted  them  cestuis  que  trust  of  the 
trust  estate,  so  that  they  ha:ve  a  right  to  claim  that  the 
defendants  held  the  property  constructively  as  trustees 
for  their  benefit.  And  if  they  had  such  a  right,  they 
could  not  assert  it  in  a  common  law  action  like  this, 
but  must  go  into  a  court  of  equity  in  an  action  for  an 
accounting  under  the  trust.  It  may  be  that  as  general 
creditors  they  would  have  a  right  to  set  aside  a  transfer 
to  the  defendants  by  proving  it  fraudulent  as  against 
creditors,  but  even  proof  that  the  transfer  was  fraudu- 
lent against  creditors,  would  not  give  them  a  common 
law  action  on  the  case  to  recover  the  amount  of  their 
debt  from  the  grantees. 

It  was  urged  on  the  argument  that  the  note  sued 
upon,  being  signed  in  the  form  ordinarily  used  in  issu- 
ing commercial  paper  for  the  purpose  of  the  business 
of  the  Douglass  Manufacturing  Company,  constituted 
a  claim  against  the  business  done  by  that  company 
under  the  trust.  The  commercial  character  of  the  paper 
can  be  relied  on  only  as  against  the  parties  to  it.  Brnff 
signed  the  note  as  treasurer  of  the  Douglass  Manufac- 
turing Company.  He  was  not  in  fact  the  treasurer  of 
any  such  company,  and  it  cannot  be  pretended  that 
either  of  the  defendants  gave  him  authority  to  sign 
this  paper  as  such  treasurer,  or  in  any  other  way.  He 
was  not  their  agent  in  making  that  paper.  Tbonias 
Douglass,  who  participated  in  the  transaction,  whether 
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called  *' Thomas  Douglass"  or  the  "Douglass  Manu- 
facttring  Company,"  would  undoubtedly  be  bound  by 
BruflPs  signature,  not  because  BruflP,  by  reason  of  the 
trust,  had  any  power  to  make  such  paper,  but  because 
Thomas  Douglass,  from  his  relation  to  the  transaction, 
would  be  estopped  from  denying  that  Bruff  was  his 
agent  in  making  the  paper.  That  estoppel  does  not 
extend  to  the  defendants.  BruflTs  position  as  trustee 
certainly  gave  him  no  express  authority  to  make  paper 
or  borrow  money.  If  he  had  such  authority,  it  must 
be  implied  from  the  nature  of  the  business.  His  duty 
was  confined  to  the  application  of  moneys  which  came 
into  his  hands  from  the  sale  of  goods,  to  the  payment, 
first,  of  the  expenses  of  the  business,  and  then  to  the 
payment  to  the  indebtedness  to  Flint,  and  then  to  the 
payment  of  the  indebtedness  to  the  Russell  &  Erwin 
Manufacturing  Company.  The  making  of  notes  at  all 
by  Bruflf,  and  clearly  the  making  of  notes  on  which  to 
borrow  money  to  pay  Douglass's  debts,  was  entirely 
outside  of  any  authority  conferred  upon  him  by  the 
trust.  It  cannot  justly  be  claimed  that  by  reason  of 
anything  which  these  defendants  did,  the  plaintiffs 
took  the  note  in  question,  and  thereby  these  defendants 
became  bound  to  pay  it ;  and  so  that  class  of  cases 
cited  by  the  plaintiff's  counsel  on  the  argument  (The 
Exchange  Bank  v.  Monteith,  17  Barb.  171 ;  North 
River  Bank  v.  Aymar,  3  Hill^  262 ;  Engh  v.  Greene- 
baum,  2  Hun^  136 ;  Bank  of  New  York  v.  Bank  of 
Ohio,  29  N.  T.  619  ;  Case  «.  Mechanics'  Banking  Asso- 
ciation, 4  N.  T.  166),  in  all  of  which  a  principal  songht 
to  escape  liability  upon  his  notes  in  the  hands  of  inno- 
cent holders,  because  an  agent,  either  authorized  to 
make  notes  for  the  principal,  or  supplied  with  notes 
made  by  the  principal  himself,' had  either  made  more 
notes  than  he,  the  agent,  was  authorized  to  make,  or 
had  misapplied  funds  to  his  own  use — do  not  apply  to 
a  case  like  this  under  consideration.    They  all  pro- 


618  STORRS  V.  FLINT. 


Opinion  of  the  Court,  by  Rusbell,  J. 


ceeded  upon  the  theory  that  where  one  of  two  innocent 
persons  must  suffer,  it  should  be  that  one  who  placecl  it 
in  the  power  of  some  third  person  to  do  the  wrong 
which  caused  the  injury.  Neither  Flint  nor  the  Rasseli 
&  Erwin  Manufacturing  Company  put  it  in  the  power 
of  Bruff  to  issue  notes  of  the  Douglass  Manufacturing 
Company,  as  treasurer  or  as  trustee,  or  in  any  other 
way,  and  therefore  the  principle  which  runs  thrdugh 
all  the  cases  cited  above,  has  no  application  to  them. 
It  might  be  applicable  as  against  Thomas  Douglass. 
The  right  of  the  plaintiffs  to  recover  as  against  these 
defendants,  depends,  then,  not  on  the  commercial  char- 
acter of  the  paper  on  which  they  made  their  loan,  but 
on  the  application  of  the  moneys  received  by  Douglass 
and  by  Bruff.  So  far  as  those  moneys  are  traced  at  all, 
they  went,  not  to  pay  the  expenses  of  the  business  of 
the  Douglass  Manufacturing  Company,  under  the  trust, 
but  to  pay  a  part  of  an  antecedent  debt,  to  wit :  the 
note  to  Flint.  The  debts  of  the  Douglass  Manufacturing 
Company  are  by  no  means  necessarily  the  debts  of  the 
trust  estate.  The  trust  did  not  authorize  Bruff  to  make 
debts.  And  when  Bruff  issued  notes  as  an  agent,  the 
plaintiffs  were  bound  to  make  inquiry  as  to  the  extent 
of  his  authority  (North  Eiver  Bank  v.  Aymar,  supra). 
It  will  be  obseiTed  that  the  note  here  sued  on,  is  not 
signed  by  Richard  P."  Bruff,  trustee,  but  by  Richard  P, 
Bruff  as  treasurer.  So  far,  then,  as  appears  from  the 
face  of  the  i)aper,  it  would  seem  that  in  making  it 
Bruff  was  not  acting  as  trustee,  but  in  some  other 
capacity,  with  some  other  authority,  and  under  a  title 
either,  assumed  by  himself  or  conferred  upon  him  by 
Thomas  Douglass.  This  case  differs  very  essentially 
from  that  of  Gautier  against  these  same  defendants,  to 
which  we  are  cited  in  the  13  Sun,  614.  Gautier  had 
furnished  to  the  trustee  steel  which  was  manufactured 
into  augers,  &c.,  and  sold  for  the  benefit  of  the  trust 
estate.     Without  expressing  concurrence  with  what 
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seems  to  have  been  assumed  by  the  learned  judge  who 
vrotethe  opinion  in  that  case — that  the  debt  of  the 
plaintijffs  was  one  which  could  be  included  under  the 
head  of  '^expenses  of  the  business,"  and  therefore  one 
subject  to  which  the  defendants  received  the  convey- 
ance of  the  trust  property — the  distinction  between  that 
transaction  and  this — where  the  plaintiffs  made  a  loan  of 
money  which  went,  according  to  the  evidence,  to  Thomas 
Douglass,  was  deposited  in  his  own  bank,  and  a  portion 
of  which  (at  least)  he  used,  not  in  the  expenses  of  the 
trust  business  but  to  pay  his  debt — is  quite  obvious. 

•3.  Now  comes  the  question  whether  this  judgment 
can  be  sustained,  on  the  ground  that  the  defendants  ex- 
pressly promised  to  pay  the  debt  of  the  plaintiffs  or 
the  debts  of  the  class  to  which  it  belonged.  The  objec- 
tions to  that  are : 

First.  The  plaintiffs  in  their  complaint  do  not 
count  on  any  express  promise.  The  old  doctrine  that 
the  judgment  recovered  must  be  secundum  allegata  et 
probata^  has  not  been  done  away  with  by  the  Code, 
but  still  remains,  and  a  judgment  will  not  be  sustained 
upon  an  issue  which  is  not  pleaded  and  litigated 
(Wright  V.  Delatield,  25  N.  T.  266 ;  Kniffen  v.  McCon- 
nell,  30  Id.  2815). 

The  plaintiffs  made  no  motion  to  amend  their  com- 
plaint, but  the  judge  at  the  trial,  in  denying  a  motion 
for  a  nonsuit  made  at  the  close  of  the  plaintiff's  testi- 
mony, in  part  because  of  such  proof  as  there  then  was 
of  an  express  promise,  said  :  "  This  promise,  under  the 
doctrine  of  Lawrence  v.  Fox,  inured  to  the  benefit  of 
the  plaintiffs  so  as  to  enable  them  to  maintain  an  action 
upon  it,  and,  if  necessary,  their  complaint  can  be 
amended  so  as  to  embrace  the  express  promise." 
Nothing  more  occurred  on  this  subject.  The  plaintiff's 
counsel  said  nothing  indicating  an  acceptance  of  the 
I)ennission  of  the  court.  The  complaint  was  not  in 
fact  amended.    It  stands  now  precisely  as  it  originally 
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Stood.  The  quotation  above  recites  everything  which 
the  appeal  book  contains  on  that  subject,  except  that  the 
only  question  submitted  co  the  jury  was  whether  or 
not  there  was  an  express  promise.  All  the  testimony 
with  reference  to  an  express  promise,  the  ruling  of  the 
judge  above  quoted,  and  his  submission  of  the  question 
to  the  jury,  were  against  the  defendant's  Objection  and 
exception.  If  the  amendment  was  one  which  the  judge 
At  the  trial  had  authority  to  make,  it  may  be  made  by 
this  court  nuno  pro  tunc  (Reeder  v.  Sayre,  70  N.  T. 
190) ;  but,  as  it  seems  to  me,  it  was  notsncli  an  amende 
ment  as  he  was  authorized  to  make.  The  power  of  a 
judge  on  a  trial  to  amend  is  confined  to  matters  which 
do  not  substantially  change  -a  claim  or  a  defense 
{CodLe^  %  723).  His  power  is  very  different  from  that  of 
a  judge  sitting  at  special  term.  The  latter  may  permit 
almost  any  amendment,  upon  terms ;  but  it  is  error  for 
a  judge  at  a  trial  to  permit  an  amendment  which  sub- 
stantially changes  a  claim  or  a  defense.  If  he  thinks 
the  interest  of  justice  demands  such  a  change,  he 
should  stop  the  trial  and  give  the  pslrty  an  opportunity 
to  apply  at  special  term  for  leave  to  amend  upon  terms. 
Here  was  an  action  on  the  case — that  is,  arising  out  of 
special  circumstances.  The  amendment  would  have 
changed  it  to  an  action  on  express  contract — certainly 
a  substantial  change,  and  one  which  comes  within  the 
inhibition  of  section  723  (Van  Sycles  v.  Perry,  3  Hobt. 
621 ;  Ford  v.  For:!,  63  Barb.  525  ;  Smith  «.  Rathbum, 
13  Hun,  47,  53 ;  Union  Bank  v.  Mott,  19  How.  Pr. 
287 ;  Phillips  v.  Melville,  17  Hun,  211 :  Joslyn  v.  Jos- 
lyn,  9  /d.  388 ;  Sinclair  v.  Neil,  1  Id.  80). 

As  the  amendment  was  one  which  the  judge  at  the 
trial  had  no  authority  to  make,  it  cannot  be  made  now, 
and  we  must  consider  the  case  on  the  complaint  afi 
originally  drawn.  Under  that,  the  evidence  as  to  an 
express   promise  was  not   secundum  allegata^    and 
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shoald  not  have  been  received,  nor  should  a  recovery 
have  been  permitted  on  sach  a  ground. 

Second.  Aside  from  the  question  of  pleading,  can 
tliis  judgment  be  sustained  on  the  ground  that  the  de- 
fendants promised  to  pay  the  debt  upon  which  the 
judgment  was  recovered  1  I  think  not.  The  doctrine 
of  Lawrence  v.  Fox  (20  N.  T.  268),  that  where  A  loans 
money  to  B  upon  B's  promise  to  pay  A's  debt  to  C,  C 
may  maintain  an  action  on  the  promise  against  B,  will 
not  be  questioned.  It  need  not  be.  But  it  may  be 
said  that  that  decision  was  by  a  divided  court — Gom- 
STOCK  and  Grover,  JJ.,  dissenting — ^and  that  the  court  ^ 
of  appeals  have  ever  since  indicated  a  disposition  not 
to  extend  the  rule  there  adopted  (Simson  v.  Brown, 
68  N.  Y.  355 ;  Vrooman  v.  Turner,  69  Id.  280,  Opin.  by 
Allen,  J.).  It  introduced  an  anomaly,  contrary  to  all 
previous  notions  of  privity  of  contract,  and  in  England 
the  doctrine,  which  once  got  a  foothold  on  certain 
dictOy  has  since  been  entirely  overthrown.  It  is,  how- 
ever, the  settled  law  of  this  State.  The  question  here 
is  about  its  application  to  the  facts  of  this  case.  The 
first  objection  to  its  application  is  that  the  defendants 
made  no  promise  whatever  to  Bruff,  the  person  who 
made  the  transfer  (from  whom,  if  any  one,  the  consid- 
eration moved).  And  it  is  not  proved  that  what  they 
are  alleged  to  have  said  to  Douglass,  was  ever  communi- 
cated to  Bmif  as  the  consideration  or  inducement  of  the 
transfer  by  him.  To  say  that  Erwin'  s  and  Flint' s  prom- 
ise to  Douglass  to  pay  Douglass's  debts,  not  made  to 
Bruff  or  communicated  to  Bruff,  was  the  inducement 
for  Bruff  to  convey,  which  will  support  an  action  by 
Douglass'  creditors  against  Erwin  and  Flint,  is  obviously 
an  extension  of  the  doctrine  laid  down  in  Lawrence  v* 
Fox  which  it  will  not  bear  (Vrooman  v.  Turner,  supra). 

A  most  liberal  construction  of  Ihe  doctrines  of  that 
case  could  not  establish  a  privity  of  contract  between 
the  plaintiffs  and  defendants  here.    The  consideration. 
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even  admitting  there  was  any,  was  too  remote.  The 
next  objection  is  that  the  agreement  between  Douglass 
and  the  Russell  &  Erwifi  Manufacturing  Company  as 
to  what  each  should  do,  was  in  writing.  I  refer  to  the 
deed  of  indenture,  dated  and  executed  May  20, 1874,  and 
exhibited  to  BrufiE  on  that  day.  (Exhibit  K.)  That  deed, 
after  reciting  the  conveyance  to  Bruff  of  the  property  at 
Seymour  and  Arlington,  Bruff  s  dechiration  of  trust,  the 
indebtedness  of  Douglass  in  his  own  name,  and  in  the 
name  of  the  Douglass  Manufacturing  Company,  to  the 
Russell  &  Erwin  Company,  in  consideration  of  the  pre- 
mises conveys  to  the  Russell  &  Erwin  company  all  Doug- 
lass' right,  title  and  interest  to  the  premises,  property 
and  proceeds,  and  in  any  trust  fund  in  the  hands  of 
Bruff — in  short,  everything  in  the  hands  of  Bruff  as 
trustee  in  any  way  connected  with  the  Douglass  Manu- 
facturing Company,  and  calls  upon  Bruff  to  execute 
conveyances  of  the  property  in  his  hands  and  to  trans- 
fer it  to  the  Russell  &  Erwin  Company.  The  Russell 
&  Erwin  Company  on  their  part  agreed  that  they  would 
apply  and  appropriate  the  property  to  them  so  con- 
veyed, toward  the  accrued  indebtedness  of  Douglass 
and  the  Douglass  Manufacturing  Company  to  them, 
and  to  the  payment  and  indemnification  of  themselves 
for  any  liabilities  under  which  they  were,  on  account 
of  Douglass  or  the  Douglass  Manufacturing  Company, 
and  for  costs,  damages,  &c.,  and  that,  after  so  paying 
and  idemnifying  themselves,  they  would  pay  to  Doug- 
lass any  surplus  or  balance  of  said  property  that  should 
remain,  &c.  This  deed  is  signed  by  all  these  parties, 
was  executed  and  was  recorded.  Certainly  all  prior 
negotiations  were  merged  in  it.  It  is  a  general  rule  of 
evidence  and  of  contracts,  as  well  settled  as  it  is  salu- 
tary, that  a  written  contract  executed  t)etween  parties, 
supersedes  all  their  prior  negotiations  and  agreements 
on  the  same  subject.  This  is  especially  true  where  the 
final  contract  is  an  executed  one,  and  those  which  pre- 
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ceded  it  were  merely  executory,  and  more  especially 
where  what  preceded  were  merely  oral  discussions  and 
negotiations.  This  deed  saytf  nothing  about  the  pay- 
ment by  the  Bussell  &  Erwin  Manufacturing  Company 
of  the  debts  of  the  Douglass  Manufacturing  Company. 
Any  subsequent  negotiations,  unless  moving  upon 
some  new  consideration,  were  void.  After  this  deed 
was  executed,  Douglass  had  nothing  to  convey,  as  the 
consideration  for  any  new  agreement.  At  any  rate, 
there  is  no  proof  that  he  did  convey  or  give  anything. 
What  consideration  was  there,  then,  to  support  any 
promise  by  the  Bussell  &  Erwin  Company  to  Douglass, 
made  in  July,  to  pay  the  debts  of  the  Douglass  Manu- 
facturing Company  ?  Without  consideration,  any 
promise  they  made  to  pay  the  debt  of  the  Douglass 
Manufacturing  Company,  was  void  under  the  statute 
of  frauds  (Belknap  v.  Bender,  75  N.  T.  446 ;  Simson 
V.  Brown,  supra). 

It  comes  to  this :  We  are  asked  to  hold  the  defend- 
ants liable  for  a  debt  of  Douglass  to  the  i)laintiffs,  be- 
cause of  an  alleged  promise  by  the  defendants  to  Doug- 
lass without  consideration,  or  because  Bruff  conveyed 
to  the  defendants,  without  any  promise  being  made  to 
him,  the  property  to  which,  as  cestuis  que  trust  and 
owners  of  the  equity,  they  were  already  entitled.  On 
May  20,  1874,  the  defendants  became  the  legal  owners 
of  whatever  equity  Douglass  had  in  the  property.   They  \ 

were  already  the  cestuis  que  trust  Briefly  stated,  then, 
whatever  negotiations  occurred  between  the  Russell  & 
Erwin  Manufacturing  Company  and  Douglass,  were 
merged  in  the  deed  of  May  20,  1874.  At  any  rate, 
parol  proof  must  not  be  i)ermitted  to  vary  the  obliga- 
tions taken  upon  themselves  by  the  parties  to  that  in- 
strument. Whatever  negotiations  occurred  after  that 
deed  was  executed,  between  Erwin  and  Douglass,  were 
without'consideration ;  and  the  i)erformance  of  an  .ob- 
vious duty  by  Dmflf  without  any  knowledge  of  the  \ 
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alleged  promise  from  the  Russell  &  Erwin  Manafac- 
toring  Company  to  Douglass,  cannot  be  r^arded  as  a 
consideration  and  inducement  to  support  a  promise 
from  the  Bussell  &  Erwin  Manufacturing  Company  to 
Douglass,  to  pay  Douglass'  debts  (See  Belknap  v. 
Bender,  supra). 

Third.  What  was  said  in  this  case,  viewed  in  the 
aspect  most  favorable  to  the  plaintiffs,  did  not  amount 
to  a  promise  that  the  d^endantSy  out  of  their  onm 
moneys^  would  pay  the  plaintiffs'  claim.  The  testi* 
mony  of  the  promise  relied  on  is  as  follows : 

''Q.  In  any  of  these  talks  was  anything  Baid,  and 
if  so,  what,  as  to  what  should  be  done  with  this  indebt- 
edness if  all  the  property  were  transferred  f 

"A.  Erwin  said  the  business  was  to  be  prosecuted 
without  change  or  interruption,  a  complete  inventory 
taken,  an  entire  account  of  the  indebtedness  which  was 
to  be  paid  without  discredit  to  the  Douglass  Manufac- 
turing Company.  Mr.  Stillman  had  a  list  of  the  lia- 
bilities, and  confirmed  what  Erwin  said  to  me — that  all 
this  indebtedness  should  be  paid.  This  was  before  the 
property  was  completely  turned  over  to  tjie  Bussell  & 
Erwin  Manufacturing  Company  and  Mr.  Flint.  The 
indebtedness,  outside  of  the  Russell  &  Erwin  Manufac- 
turing Company  and  Mr.  Flint,  amounted,  I  think,  to 
$114,000.  There  was  due  the  Russell  &  Erwin  Manu- 
facturing Company  $109,000,  to  Flint  $91,000,  to  Ames 
$61,200.08.  The  entire  amount  was  $391,000,  viz. :  due 
Flint  $91,835.12,  Mr.  Ames  $61,290.08.  The  Russell  & 
Erwin  Manufacturing  Company  $124,053.60.  All  others 
$114,000.  The  consideration  of  the  deed  from  Flint 
and  the  Russell  &  Erwin  Manufacturing  Company  to 
the  Douglass  Manufacturing  Company,  was  the  stock 
of  the  company." 

According  to  other  testimony  of  Douglass,  it  oocar- 
rei  ** within  forty-eight  hours"  of  the  time  when  the 
Douglass  Manufacturing  Comjmny,  incorporated,  wa3 
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fonned.  That  company  was  formed  July  24,  1874. 
The  conversation  occurred  at  Seymour  at  the  time  when 
Mr.  Stillman  went  there  to  make  some  examination  as 
to  how  he  could  secure  Mr.  Flint,  and  Mr.  Erwin  was 
there  for  the  purpose  of  securing  the  payment  of  the 
money  due  the  Rnssell  &  Erwin  Manufacturing  Com- 
pany. It  must  constantly  be  borne  in  mind  that  the 
Bussell  &  Erwin  Manufacturing  Company  at  that  time 
had  a  conveyance  of  all  Douglass'  interest,  executed 
the  20th  of  May  previous.  Stillman  suggested  the  for- 
mation of  a  new  company,  and  the  testimony,  fairly 
construed,  indicates  that  they  were  discnssing  what 
should  be  done  in  the  event  of  the  formation  of  such  a 
company.  Is  it,  then,  a  fair  construction  of  the  testi- 
mony of  Douglass,  above  quoted,  to  say  that  Mr.  Er- 
win meant  to  engage  that  the  Russell  &  Erwin  Manu- 
facturing Company  would^  out  of  their  own  moneys^ 
pay  the  entire  floating  indebtedness  of  the  Douglass 
Manufacturing  Company,  viz.,  $114,000  ?  Or  that  Mr. 
Stillman,  who  was  there  for  no  such  purpose,  l^y  * '  con- 
firming what  Mr.  Erwin  said,"  meant  to  engage  that 
Thompson  J.  S.  Flint  would,  out  of  his  own  money, 
pay  the  debts  of  the  Douglass  Manufacturing  Com- 
pany? I  think  not.  The  testimony  in  the  case  all 
clearly  shows  that  Thompson  J.  S.  Flint  was  not  pres- 
ent at  any  of  these  interviews,  and  that  he  personally 
made  no  promise  whatever  of  this  character.  The 
claim  against  him  in  this  action,  rests  upon  what  was 
said  by  Stillman,  above  quoted.  There  is  no  testimony 
in  the  case  from  which  the  inference  can  be  fairly 
drawn  that  Mr.  Stillman  was  so  far  his  attorney  in 
fact,  as  that  his  suggestion  "confirming  Erwin,"  could 
bind  Mr.  Flint  to  pay  out  of  his  own  pocket  the  ante- 
cedent debt  of  another  to  the  extent  of  $114,000. 
Without  reciting  the  other  testimony  in  relation  to 
this  subject,  it  seems  to  me  a  i)erversion  of  language  to 
claim  that  these  defendants  engaged  to  pay  with  their 
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rte?  debts  of  the  Douglass  Manufacturing 
oiTD  w'^  ^j^f^  fhe  very  best,  it  was  not  an  absolute 
^^f^^^tive  promise  to  pay  to  the  plaintiffs,  but  a 
^^  wise  fo  Thomas  Douglass  to  protect  the  Douglass 
jSaiin/acfaring  Company.     That  was  not   enough  to 
briDg  ^^^  promise  within  the  rule  laid  down  in  Law- 
rence 9.  Fox  (Garnsey  v,  Rogers,  47  iV.  F.  233 ;  Simson 
^,  Brown,  supra  ;  Johnson  v.  Morgan,  68  N.  T.  494). 

Fourth.  The  defendants,  Woodruff,  Erwin,  the 
Flints,  all  deny  that  they  made  the  promise  testified 
to  by  Douglass  ;  so  that  the  weight  of  evidence  is,  in 
my  judgment,  against  the  plaintiff's  claim.  Certainly 
so  when  the  fair  interpretation  of  Douglass'  testimony 
standing  alone  does  not  clearly  show  that  they  meant 
to  contract  to  pay  the  plaintiff's  claim. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Sedgwick,  Ch.  J.,  and  Speir,  J.  concurred. 


HENRY  HOFFMAN,  an  Infant,  &o..  Respondent, 
7).  THE  NEW  YORK  CENTRAL,  &c.,  R.  R. 
CO.,  Appellant. 

Master  and  servant — liability  of  railroad  company  for  wrongftd  act  of 

servant. — Judge^s  charge  as  to  credibility. — Eeidenee — 

police  and  hospital  records  of  accidents. 

Whether  the  wrongful  act  of  the  servant  of  a  railroad  company  not  in- 
consistent with  the  nature  of  his  employment,  was  done  in  pursuance 
of  iiis  employment  and  in  the  interest  of  his  employers,  or  wickedly 
and  maliciously  out  of  his  own  spite,  is  always  a  question  for  the 
jury;  and  when  the  jury  find  such  act  to  have  been  done  in  pursu- 
ance of  the  scrvant^s  employment  and  to  serve  the  interests  of  the 
employer,  the  employer  is  liable. 

The  above  principles  applied  to  a  state  of  facts,  showing  that  plaint- 
iff, a  lad  eight  years  of  age,  being  a  trespasser  on  one  of  the  dc- 
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fendaots'  trains,  theli  moving  at  the  rate  of  ten  miles  an  hour,  was 
kicked  therefrom  by  one  of  the  defendants^  servants,  thereby  suffer- 
ing severe  injuries :  the  court  holding  that  there  was  no  distinc- 
tion in  the  authorities  between  the  commission  of  such  an  act  by 
the  conductor  and  by  other  servants  of  the  company. 

A  chance  expression  of  opinion  as  to  the  credibility  of  a  material 
witness,  made  by  the  judge  in  bis  charge,  and  which  he  subse- 
quently qualified  by  a  statement  to  the  effect  that  the  jury  are  not 
bound  thereby,  does  not  necessarily  furnish  good  ground  for  excep- 
tion. 

Records  kepi  at  the  police  station  and  hospital,  show^ing  injaries  re- 
ceived by  plaintiff  from  an  accident,  are  not  admissible  in  evidence 
against  him  in  an  action  for  such  injuries,  it  not  appearing  that  the 
entries  therein  were  made  by  persons  having  knowledge  of  the  facts 
or  from  statements  of  the  plaintiff. 

Before  Speir  and  Russell,  J  J. 

Decided  Deember  6,  1880. 

Appeal  from  a  jadgment  entered  npon  the  verdict 
of  a  jury. 

The  action  was  for  damages  for  personal  injaries 
occasioned  to  the  plaintiff  by  being  kicked  off  the  de- 
fendant's cars  by  the  defendant's  servant.  It  has  been 
three  times  tried.  On  the  first  trial,  in  April,  1877,  the 
complaint  was  dismissed.  (See  12  J.  <&  S.  1.)  On  the 
second  trial,  in  June,  1878,  the  jury  disagreed.  On  the 
last  trial,  the  jury  rendered  a  verdict  for  the  plaintiff 
for  $5,000.  From  the  judgment  entered  thereon  this 
appeal  is  taken. 

The  facts  were  as  follows :  On  January  21,  1869, 
the  plaintiff,  then  a  lad  about  eight  years  old,  living 
with  his  parents,  started  to  go  to  school  in  Forty-fourth 
street.  As  he  was  going  up  Eleventh  avenue,  a  train 
of  the  defendants'  came  along,  and  he  jumped  on  the 
•  front  step  of  the  third  or  fourth  car  from  the  engine. 
When  about  fifteen  feet  above  the  northerly  cross-walk 
>f  Fortieth  street,  the  plaintiff  was  kicked  off  the  car, 
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the  train  at  that  time  being  in  motion,  going  at  the  late 
of  about  ten  miles  an  boor.  He  fell  with  his  leg  ander 
the  rear  wheels  of  the  car,  and  it  was  crushed.  Being 
taken  to  the  hospital,  his  leg  was  amputated  at  the 
knee  joint.  There  was  a  conflict  of  testimony  as  to 
who  was  the  person  that  kicked  the  plaintiff  from  the 
car ;  but  there  was  sufficient  evidence  to  sustain  the 
verdict  of  the  jury  that  the  act  was  done  either  by  the 
conductor  or  by  one  of  the  servants  of  the  company 
emplpyed  upon  the  train. 

Frank  Loomis^  for  appellant. 

Nelson^  Smith  &  Leamtt^  attorneys,  and  NeUon 
Smithy  of  counsel,  for  respondent. 

By  the  Court. — Horace  Russell,  J. — At  the  close 
of  the  plaintiff's  testimony,  the  defendants  moved  for  a 
dismissal  of  the  complaint,  on  the  ground  that  it  ap- 
peared that  the  act  complained  of  by  the  plaintiff  was 
not  within  the  scope  of  any  authority  of  the  defend- 
ant's servant,  but  was  his  own  unauthorized,  willful  and 
malicious  act.  The  same  point,  substantially,  was 
taken  in  a  variety  of  forms  at  various  stages  of  the 
trial.  The  judge  charged  the  jury  on  this  point  as  ^fol- 
lows :  "If  you  believe  the  plaintiff  was  kicked  off  the 
car  by  a  servant  of  the  defendants',  and  that  such  act  of 
such  servant  was  not  within  the  scope  of  the  employ- 
ment of  such  servant,  the  defendants  are  not  liable  ;  but 
I  have  charged  you,  in  connection  with  this  proposition, 
that  if  you  believe  it  was  a  servant  of  the  defendants' 
who  did  it  while  performing  that  service,  and  not  for  a 
wicked  and  willful  purpose  of  his  own,  then  the  defend- 
ants are  liable."  Exception  was  also  taken  to  that  por- 
tion of  the  charge  of  the  judge  which  instructed  the 
jury  that  the  plaintiff  might  recover  if  the  act  was 
done  by  servants  of  the  defendants  other  than  the  con- 
ductor.   When  this  case  was  tried  before,  in  April, 
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1877,  the  judge  dismissed  the  complaint  on  the  ground 
that  it  appeared'  that  the  act  done  to  the  plaintiff  was 
a  willful  and  malicious  act  of  the  person  who  did  it,  and 
was  not  done  in  pursuance  of  his  duty  under  his  em- 
ployment. This  was  held  error  (12  J.  <b  S.  1).  There 
has  been  some  vacillation  in  the  law  relating  to  the 
point  in  question,  but  the  following  propositions  seem 
to  have  been  finally  and  firmly  established :  (1)  That 
whether  a  wrongful  act  done  by  a  servant  of  a  railway 
company,  not  entirely  inconsistent  with  the  nature  of 
his  employment,  was  done  by  him  in  pursuance  of  his 
employment  and  to  serve  the  interests  of  his  employers, 
or  wickedly  and  maliciously,  out  of  his  own  personal 
spite,  is  always  a  question  for  the  jury ;  (2)  that  where 
the  jury  find  such  act  to  have  been  done  in  pursuance 
of  the  servant's  employment  and  to  serve  the  interests 
of  the  employer,  the  employer  is  liable.  (This  case  at 
Gten.  Term,  supra;  Bounds  v.  D.  L.  &  W.  R.  R.,  64 
iT.  r,  129;  Isaacs  v.  Third  Ave.  R.  R.,  47  Id.  122; 
Cohen  v.  Dry  Dock,  East  Broadway,  &c.,  R.  R.  Co.  8 
J,  iSk  8.368;  affirmed,  69  If.  Y.  170 ;  Jackson  v.  Second 
Avenue  R.  R.,  47  N.  T.  274 ;  Mott  v.  Consumers'  Ice 
Co.,  73  Id.  643 ;  Peck  t.  New  York  Central  &  H.  R. 
R.  Co.,  70  Id.  687 ;  Garetzen  v.  Duenokel,  60  Mb.  104 ; 
Bayley  v.  M.  S.  &  L.  R.  R.,  Z.  R.  8  O.  P.  148 ;  S.  C, 
in  Ct.  below,  L.  R.  7  O.  P.  416 ;  Poulton  v.  L.  &  S.  W. 
B.  Co.,  L.  R.  2  Q.  B.  634 ;  Oliver  v.  Northern  Trans. 
Co.,  3  Oregon,  84).  ' 

The  distinction  urged  ^n  reference  to  the  conductor 
and  other  servants  of  the  company,  has  no  recognition 
in  the  authorities.  In  Bay  ley's,  case,  above,  it  was  a 
porter  who  did  the  wrongful  act.  In  R.  W.  R.  R.  Co. 
V.  Hack  (66  III.  238),  it  was  a  servant  employed  to 
clean  the  cars.  In  Lovett  v.  Salem  R.  R.  Co.  (0  AUen^ 
667),  it  was  the  driver  who  simply  ordered  a  boy  to 
jump  off  while  the  car  was  in  motion.  In  Cohen's  case 
\$upra\  it  was  the  driver  of  a  horse-car  which  ran 
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against  the  plaintiff's  wagon.  In  Rounds'  case  {supra)j 
it  was  a  baggage-man  who  kicked  the  plaintiff  from  the 
car. 

In  his  charge  to  the  jury,  the  learned  judge  at  the 
trial  said :  ^^The  evidence  comes,  so  far  as  the  plaint- 
tiff'  s  side  of  the  case  is  concerned,  from  Mr.  Y ogel  and 
from  this  young  man,  a  very  intelligent  and  I  think 
truthful  youth — I  mean,  so  far  as  a  desire  to  tell  the 
truth  is  concerned,  but  who  was  eight  years  old  at  the 
time  the  thing  happened."  To  this  remai^k  the  defend- 
ant excepted,  whereupon  the  judge  said,  '^  I  did  think 
so,  but  I  did  not  say  that  for  that  reason  he  ought  to 
be  believed."  This  exception  was  pressed  on  the  argu- 
ment. 

All  questions  of  &ct,  including  the  credibility  of 
witnesses,  are  for  the  jury.  The  judge  at  a  trial  ought 
not  to  express  an  opinion  on  a  question  of  fact,  or  on 
the  credibility  of  a  witness,  however  difficult  it  is  some- 
times not  to  do  so  ;  but  an  expression  of  opinion  like 
this,  which  now  and  then  escapes  the  lips  of  a  judge,  is 
not  good  ground  for  an  exception.  And  certainly  not 
in  view  of  the  qualification  which  the  learned  judge 
.subsequently  added,  which  distinctly  gave  the  jury  to 
understand  that  the  question,  whether  or  not  the  wit- 
jness  should  be  believed,  was  for  them  (Vale  v.  Rice,  5 
iV".  r.  155 ;  N.  Y.  Fireman's  Ins.  Co.  t.  Walden,  12 
.Johns.  513  ;  Stettiner  v.  Granite  Ins.  Co.  5  Diier.  694 ; 
Reed  v.  Hurd,  7  Wend.  408 ;  Hager  v.  Eager,  38  Barb. 
.92  ;  Althorf  v.  Wolfe,  2  Hitt.  344 ;  Bruce  v.  Wester- 
velt,  2  K  D.  Smith,  440 ;  Durkee  v.  Marshall,  7  Wend. 
;312 ;  Jackson  v.  Packard,  6  Id.  416).  Besides,  if  the 
.defendants'  counsel  was  dissatisfied  with  this  expression 
of  opinion  from  the  judge  with  the  qualification  subse- 
quently made,  his  duty  was  to  ask  the  judge,  distinctly 
to  submit  the  question  of  credibility  to  the  jury  (Dows 
.t.  Rush,  28  Barh.  157 ;  Carnes  t?.  Piatt,  6  Roht.  270 ; 
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Mallory  v.  Tioga  E.  B.,  36  Bow.  Pr.^  202 ;  S.  C,  3 
Keyes^  364). 

The  books  kept  at  the  police  station  and  at  the  hos- 
pital, reciting  the  injury  to  the  plaintiff  when  brought 
to  those  places,  were  properly  excluded.  Those  books 
were  kept  only  for  the  purposes  of  those  institutions, 
and  the  entries  were  made,  not  by  persons  having 
knowledge  of  the  facts  recited,  but  from  such  informa- 
tion as  they  could  get  from  other  sources ;  and  there 
was  no  proof  that  that  information  came  from  the 
plaintifiE  so  as  to  bind  him  as  to  an  admission.  Under 
no  rule  were  they  admissible. 

The  other  exceptions  in  the  case  I  do  not  regard 
of  sufficient  importance  to  demand  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

Speib,  J.,  concurred. 


GEORGE  K  WHITMAN,  et  al.,  Respondents,  v. 

ABEL  HORTON ,  Appellant. 

Fa/etor — action  tofar^dose  lien. — Shidenoe — "books  of  oceounL — Objection 

to,  when  waived — when  admimon  of  without  preliminary  proof 

not  error. — Counter-claim — when  eannot  be  withdrawn, 

A  factor  may  bring  an  equitable  action  to  foreclose  his  lien  upon 
goods  of  the  consignor  in  his  possession  for  general  balance  of  ac- 
count, and  is  entitled  therein  to  judgment  for  deficiency  after  the 
sale  of  the  consigned  goods. 

Where  plaintifiTs  books  of  account  have  been  used  in  evidence  by  both 
parties  for  several  days,  and  an  expert  has,  by  stipulation,  made 
summaries  of  the  entries  therein,  which  were  regarded  as  evidence 
for  the  defendant,  it  is  too  late  for  defendant  to  object  to  the  ad- 
mission of  said  books  on  the  ground  that  the  proper  preliminary 
proof  to  justify  tlieir  reception  as  original  evidence,  has  not  been 
given. 

Books  of  account  in  which  the  book-keeper  has  made  the  entries  upon 
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information  from  other  persons  or  from  other  books,  cannot  be  ad- 
mitted in  evidence  merely  upon  his  tesdmony  as  to  their  general  ac- 
curacy. 

Where  the  person  who  condacted  the  business  and  made  the  entries 
in  that  portion  of  plain ti£b^  books  which  relates  to  the  question  in 
controversy,  testifies  that  such  entries  are  in  his  handwriting,  and 
are  correct ;  it  also  appearing  that  during  the  period  of  the  transac- 
tions involved,  accounts  were  rendered  to  defendant  from  time  to 
time,  and  by  him  compared  with  said  books,  and  settlement  and  cor- 
rection of  any  differences  made,  and  that  a  final  account  lutd  been 
rendered  to  defendant,  upon  which  he  had  made  a  payment,  and 
which  was  treated  by  all  parties  as  an  account  stated,  the  referee's . 
finding  agreeing  therewith,  and  with  the  expert's  summary — the  ad- 
mission of  said  books  in  evidence  without  the  technical  preliminary 
proof  as  to  their  correctness,  &c.,  does  not  constitute  such  error  as 
to  justify  interference  with  the  judgment. 

Where  the  defendant  has  set  up  a  counter-claim,  baaed  on  transactions 
directly  involved  in  the  accounting  for  which  the  action  \b  brought, 
the  court  is  justified  in  refusing  to  allow  defendant  to  withdraw  it 
at  the  close  of  the  testimony. 

Before  Sedgwick,  Ch.,  J.,  and  Speir  and  Russell,  J  J. 

Decided  Deeefriher  6, 1880. 

Appeal  by  defendant  from  a  judgment  entered  upon 
the  report  of  a  referee. 

This  is  a  suit  in  equity,  brought  by  the  plaintiffs  as 
commission  merchants,  to  foreclose  by  judicial  sale, 
their  lien  on  certain  goods  in  their  possession  belong- 
ing to  the  defendant,  their  consignor  ;  and  for  a  judg- 
ment for  the  amount  of  their  over-advances.  The 
plaintiffs,  as  commission  merchants,  received  from  the 
defendant,  between  March  30,  1872,  and  January  6, 
1876,  a  large  quantity  of  woolen  goods,  to  be  sold  by 
them  upon  the  usual  commissions  and  charges;  and 
from  time  to  time  they  advanced  to  the  defendant 
moneys,  on  account  of  the  goods  consigned  to  them. 
This  business  terminated  in  January,  1876»  at  which 
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time  the  plaintiffs  had  in  their  possession  a  quantity  of 
goods  consigned  to  them  by  the  defendant,  which,  by 
reason  of  their  being  out  of  style,  were  not  marketable, 
of  the  value  of  about  $1,200  ;  and  the  defendant  was 
indebted  to  the  plaintiffs  for  their  advances  Co  him,  to 
the  amount  of  something  over  $5,000.  After*  various 
negotiations,  the  plaintiffs  gave  the  defendant  notice 
to  take  away  his  goods  and  repay  to  them  the  amount 
of  their  over-advances,  or  they  would  sell  the  goods  in 
their  possession  at  auction,  and  hold  him  for  the  defi- 
ciency. This  the  defendant  by  letter  Tforl)ade  them  to 
do,  and  demanded  that  the  goods  remaining  in  their 
possession  should  be  sold  in  the  usual  way,  or  he 
would  hold  them  for  damages.  Thereujyon  the  plaint- 
iffs brought  this  action.  The  referee  found  that  there 
was  due  the  plaintiffs,  at  the  date  of  his  report,  the  sum 
of  $5,394.44,  for  wiiich  they  were  entitled  to  judgment ; 
that  the  goods  remaining  in  their  possession  should  be 
sold  at  judicial  sale,  and,  after  the  application  of  the 
amiount  received  to  the  payment  of  the  plaintiffs'  judg- 
ment, the  plaintiffs  should  have  judgment  against  the 
defendant  personally  for  the  deficiency, 

Walsh  &  EcJcerson^  for  appellant. 

Henry  Stcmton,  for  respondents. 

By  the  Coubt.— Horace  Russell,  J. — I  have  care- 
fully examined  the  evidence,  and  am  satisfied  that,  not 
only  were  the  referee's  findings  of  fact  sustained  by  ev- 
dence,  in  which  case  courts  are  not  in  the  habit  of  re- 
versing findings  of  fact,  but  that  the  weight  of  evidence 
clearly  preponderated  in  favor  of  the  findings  of  the 
referee. 

The  motion  to  dismiss  the  complaint  was  made  at 
the  close  of  the  testimony  upon  two  grounds.  (1)  That 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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action.  (2)  That  there  was  not  sufficient  evidenc^e  to 
entitle  the  plaintiffs  to  the  relief  asked  for.  The  sec- 
ond objection  raay  be  regarded  as  disposed  of  by  what 
has  already  been  said  with  reference  to  the  referee's 
findings  of  fact.  The  first  objection — that  the  com- 
plaint did  not  state  sutficient  facts  to  constitute  a  cause 
of  action — seems  to  have  been  based  ui)on  the  theory 
that  such  an  action  as  this  by  a  factor  against  his  con- 
signor could  not  be  maintained ;  that  the  only  remedy 
of  a  factor  against  his  consignor  for  advances^  was  to 
sell  either  in  regfilar  course  of  business  or  at  auction, 
upon  notice  to  his  consignor,  the  goods  remaining  in 
his  possession,  and  then  bring  an  action  at  law  for  the 
deficiency.  The  authorities  cited  in  support  of  this 
proposition :  Gihon  v.  Stanton  (9  iV.  Y.  47(>),  Mattram 
V.  Mills  {2jSa7ui/.  189),  £!dwards  on  Factors  &  Broker s^ 
40,  41 ;  (Jorlies  v.  Cummings'  (6  Cow.  184),  3  Wait 
Actions  &  Defenses^  297,  do  not  go  to  the  extent 
claimed.  They  only  hold  that  before  a  factor  can 
bring  his  action  at  law  for  the  amount  of  his  over-ad- 
vances, he  must  first  exhaust  the  primary  fund  or 
property  in  his  hands. 

A  factor,  as  such,  has  a  lien  upon  all  the  goods 
which  come  into  his  hands,  for  his  commissions  and 
advances,  and  may  retain  the  goods  and  proceeds,  not 
only  for  the  charges  incident  to  the  particular  goods 
consigned,  but  for  the  balance  of  his  general  account 
{Edv>.  on  Bairn.  280,  281,  308,  309 ;  Bradford  v.  Kim- 
berly,  3  Johns.  Ch.  431,  434 ;  Brownell  «.  Curtis,  10 
Paige,  206,  210 ;  Brooke  v.  Bryce,  21  Wend.  16,  17 ;  2 
Kent  Comm.  640). 

The  factor  may  enforce  his  lien  by  civil  action  of  aa 
equitable  nature,  like  the  former  bill  in  chancery.  '*  A 
court  of  equity  will,  in  cas§  of  principal  and  factor, 
entertain  jurisdiction"  (1  ^ory  Eq.  Juris.  §§  464,  606 ; 
3  Black.  Comm.  437).  "  Satisfaction  of  a  lien  may  be 
enforced  by  a  bill  in  chancery"  (2  Kent  Coram.  G43). 
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"The  factor  is  generally  regarded  in  the  decisions  as 
invested  with  the  rights  of  a  pledgee  of  the  goods  in- 
trusted to  him,  and  charged  with  very  nearly  if  not  the 
same  responsibilities  {Edw.  on  Bailm.  213,  220).  The 
law,  as  at  present  established,  leaves  an  election  to  the 
pawnee.  He  may  file  a  bill  in  equity  against  the 
pawnor  for  a  foreclosure,  and  sell,  or  he  may  proceed 
to  sell  ex  mero  motu  upon  giving  notice  of  his  intention 
to  the  pledgor,  but  a  judicial  sale  is  most  advisable  in 
cases  of  pledges  of  much  value,  as  courts  watch  any 
other  sale  with  uncommon  jealousy  and  vigilance,  and 
any  irregularity  may  bring  its  validity  into  question 
(SLory  on  Bailm.  %  810 ;  Edw.  on  Bailm.  249,  260 ;  2 
Story  Eq.  Juris.  %  1033). 

Not  only  on  the  grounds  already  stated,  but  because 
the  plaintiffs  stood  in  a  fiduciary  relation  to  the  defend- 
ant— so  that  an  accounting  between  them  was  necessary 
— had  they  a  right  to  bring  their  action  in  equity. 
Their  right  to  a  judgment  for  a  deficiency  after  sale  of 
the  consigned  goods,  is  ilo  less  clear.  "A  factor  ad- 
vancing money  on  goods  in  his  hands,  is  not  confined 
in  his  remedy  for  the  advances  to  the  goods  or  fund 
dejjosited.  He  gives  a  joint  credit  to  the  fund  and  to 
the  person  of  his  principal "  {Edw.  on  Bailm.  282 ; 
Corlies  v.  Cummings,  6  Cow.  181, 184 ;  Marfield  i?.  Good- 
hue, 3  Corns.  62,  73 ;  Burrill  v.  Phillips,  1  Gal.  360 ; 
Peisch  V.  Dickson,  1  Mason^  9 ;  Upham  v.  Lefavour,  11 
Mete.  174).  The  action  then  was  properly  brought  and 
in  proper  form.  , 

The  proper  preliminary  proof  was  not  made  to  au- 
thorize the  introduction  in  evidence  of  the  plaintiffs' 
books  of  account  at  the  time  when  they  were  introduced, 
nor  was  that  lack  cured  by  the  subsequent  technical 
proof.  The  book-keeper  had  made  the  entries  intro-' 
duced  in  evidence,  upon  information  from  other  per- 
sons or  from  other  books.  His  testimony,  therefore,  as 
to  the  general  accuracy  of  the  books,  did  not  make 
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them  admissible  in  evidence  (Gould  v.  Conway,  69 
Barb.  355 ;  Burke  t>.  Wolle,  38  Buper.  Ct  263).  But 
an  examination  of  all  the  other  eyidence  in  the  case 
makes  it  quite  apparent  that  the  defendant's  objection 
on  that  subject  was  too  late.  The  books  had  already 
beein  used  in  evidence  for  several  days,  and  by  both 
parties  to  the  suit.  The  expert-  had,  by  stipulation, 
made  summaries  of  their  entries,  which  were  regarded 
as  evidence  for  the  defendant.  Then,  too,  that  portion 
of  the  books  which  related  to  the  question  really  ia 
controverisy  was  traced  to  the  person  who  conducted  the 
business  and  made  the  original  entries,  who  appeared, 
and  testified  that  the  entries  of  transactions  were  in 
his  handwriting,  and  were  correct.  It  also  appeared, 
that  during  all  the  time  of  the  business  which  was  the 
occasion  of  this  controversy,  the  defendant  had  his 
desk  in  the  plaintiffs'  office  ;  that  from  time  to  time, 
when  his  account  was  rendered  to  him,  he  was  in  the 
habit  of  going  over  the  account  and  the  books  with  the 
book-keeper,  and  whatever  differences  arose  were  the 
subject  of  negotiation  and  settlement!.  A  final  account 
was  rendered  to  him  shortly  before  he  left  the  plaint- 
iff's place  of  business,  which  by  all  the  parties  seems 
to  have  been  treated  as  an  account  stated  ;  the  defend- 
ant thereafter  paid  on  account  thereof  the  sum  of  $500. 
This  final  settlement  of  account,  the  expert  book-keep- 
er's memomndum  from  the  books,  and  the  referee's 
finding  of  fact,  all  substantially  agree,  so  that  the  in- 
troduction and  reception  of  thq  books  without  the 
technical  proof  referred  to,  did  not,  under  the  circum- 
stances, constitute  such  error  as  to  justify  any  interfer- 
ence with  the  judgment. 

At  the  close  of  the  testimony,  the  defendants,  who, 
in  their  answer  had  set  up  a  counter-claim,  asked  leave 
of  the  referee  to  withdraw  it.  His  refusal  to  grant  the 
request  is  made  the  subject  of  exception.  I  do  not 
think  there  was  any  error  in  this.    The  plaintiffs  saed 
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for  a  balance,  after  giving  the  defendant  credit  for  all 
those  things  which  were  the  subject  of  his  counter- 
claim. The  action  was  in  the  nature  of  an  accounting. 
Testimony  had  been  fully  taken  in  regard  to  all  the 
claims  of  both  parties.  The  referee  did  right  in  refus- 
ing, at  that  stage  of  the  action,  to  x>ermit  the  defend- 
ant to  withdraw  his  claims,  whether  they  be  called 
counter-claims,  or  items  which  should  be  credited  to 
him  in  the  accounting.  All  the  matters  in  controversy 
ought  to  have  bQ^n  determined  as  they  were  in  one 
action  (Miller  v.  Freeborn,  4  Hobt  608 ;  Wilder  t>. 
Boynton,  63  Barb.  647).  The  other  exceptions  in  the 
case  do  not  seem  to  be.  of  sufficient  importance  to  re- 
quire discussion. 

I  think  the  judgment  should  be  affirmed,  with  costs. 


Sedgwick,  Ch.  J.,  and  Spmb,  J.,  concurred. 


MEMORANDA 


OF 


CASES    NOT    REPORTED    IN    FUIJL 


7EDDER  VAN  DYCK,  as  Receiver,  Ac,  Appel- 
lant, V.  CHARLES  JONES,  Respondent. 

LiabiUty  qfindaner  who  luu  not  reoeived  notice  qf  presentment  and  non- 
payment  —  how  recwed —  conditional  acquieecence  hy  indarser  in 
ekofrge  of  tuck  check  to  hie  hank  account — effect  of. 

Before  Curtis,  Cli.  J.,  and  Pbeedman,  J. 

Decided  January  5,  1880. 

Appeal  from  jadgment  dismissing  the  complaint. 

The  action  was  brought  to  charge  the  defendant,  as 
indorser,  with  the  amount  of  a  certain  check  of  Patrick 
E.  Reed,  of  the  presentation  and  non-payment  of  which 
the  defendant  was  not  notified  according  to  law.  With 
a  single  exception,  there  was  no  evidence  in  the  case 
that  the  defendant  admitted  or  recognized  a  liability,  on 
his  part,  to  pay  the  check. 

This  exception  relates  to  the  giving  of  two  certain 
checks  on  July  12,  1877.  One  of  these  was  the  check 
of  Thomas  B.  McQuade,  bearing  date  on  that  day, 
drawn  upon  the  Yorkville  Savings  Bank  in  favor  of 
the  defendant,  for  the  formal  transfer  of  a  balance  of 
$680.05,  claimed  by  McQuade  to  stand  in  his  favor  upon 
the  books  of  the  bank  under  a  certain  arrangement 
made  between  himself  and  other  persons,  including 
the  defendant,  on  the  one  side,  and  the  Imnk  on  the 
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other  side,  for  the  transfer  of  balances  ;  and  the  other 
was  the  check  of  defendant's  firm,  also  bearing  date  of 
that  day,  drawn  npon  the  Bull's  Head  Bank  to  the 
order  of  the  defendant,  for  $462.58,  and  indorsed  by 
hinL  Up  to  this  time,  the  defendant  had  insisted  that 
he  was  aot  liable,  bat  on  the  day  named  he  delivered 
the  checks  referred  to  to  the  secretary  of  the  Yorkville 
Savings  Bank,  in  settlement  of  the  balance  claimed  to 
stand  against  him  by  reason  of  the  Reed  check  having 
been  charged  to  his  account.  Such  delivery  took 
place  after  the  said  bank  and  its  officers  had  been  en- 
joined from  continuing  business,  but  the  checks  came 
into  plaintiff's  hands  when  he  took  possession  of  the 
assets  of  tlie  bank  as  receiver,  after  his  appointment  as 
such,  and  the  plaintiff,  with  knowledge  of  the  circum- 
stances under  which  they  were  given,  retained  them 
without  objection  or  offer  to  return  them  ;  and  before 
the  commencement  of  this  action  he  coll^ct^d  from  the 
Bull's  Head  Bank  the  amount  of  the  check  drawn  upon 
the  latter. 

The  court,  at  general  term,  held,  that  in  the  absence 
of  any  admission  or  recognition  of  his  liability  to  pay 
the  check,  by  the  defendant,  the  referee  was  right  in 
his  conclusions  and  views,  and  further  said : 

"The  giving  of  the  checks,  under  these  circum- 
stances, constituted  only  a  conditional  acquiescence 
by  the  defendant  in  the  clmrge  of  the  Reed  check  to 
his  account,  and  the  plaintiff  had  his  election  to  accept 
or  reject  the  acquiescence  i)roffered.  He  could  not 
affirm  the  transaction  in  part  and  repudiate  it  in  part. 
The  defendant  not  being  then  legally  liable  in  any 
form,  was  at  liberty  to  dictate  the  conditions  upon 
which  he  was  willing  to  settle  the  claim  made  against 
him  and  to  insist  that,  at  least  so  far  as  his  account  was 
concerned,  the  arrangement  for  the  transfer  of  balances 
should  be  carried  out.    This  being  so,  it  is  immaterial 
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whether  the  arrangement  for  the  transfer  of  balances 
as  originally  made,  was,  or  was  not^  a  yalid  one." 

Ely  &  Smithy  for  appellant. 
Alexander  Thain^  for  respondent. 

Opinion  by  Fbeeduai^,  J. ;  Cubtis,  Ch.  J.,  con- 
ourred. 

Judgment  affirmed,  vrith  costs. 


MART  A.  EGAN  v.  EDWARD  T.  WALSH,  bt  al. 
Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Bedded  February  2y  1880. 

Appeal  by  a  receiver,  from  an  order  of  the  special 
term  confirming  the  report  of  the  referee  appointed .  to 
pass  his  accounts.  Two  charges  for  legal  services  were 
contested,  one  of  which  was  reduced  and  the  other  dis- 
allowed by  the  referee. 

W.  J.  Lacey^  for  receiver  and  appellant. 

David  Mitchell^  for  defendant. 

Feb  Curiam. — ^The  order  appealed  from  is  affirmed, 
with  $10  costs,  and  disbursements,  to  the  defendants. 


NATHANIEL  D.  HIGGINS,  Respondent,  «.  HEN- 
RY  M.  BARROWCLIFFE,  Appellant. 

Jndorter  has  one  day  after  receipt  notice  protest  to  serve  prior  indor^er.-^ 
Parol  evidence  inadnUssibie  to  vary  indonemeiU^ 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Decided  February%  1880. 
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Api)eal  by  the  defendant,  from  the  judgment  en- 
tered against  him  upon  a  verdict,  and  also  from  the 
order  denying  his  motion  for  a  new  trial,  made  upon 
the  judge's  minutes. 

The  defendant  by  his  answer  put  in  issue  the  pro- 
test of  the  draft  upon  which  he  was  su^  as  an  indorser. 
He  also  controverted  the  allegation  in  the  complaint, 
of  due  service  upon  him  of  the  notice  of  protest,  and 
alleged  a  parol  agreement  with  one  Higgins,  releasing 
him  from  his  indorsement.  The  court,  at  general  term, 
said :  '*  The  evidence  shows  due  presentation  and  pro- 
test of  the  draft,  and  service  ux)on  the  defendant  of  no- 
tice thereof.  The  proofs  fail  to  show  any  irregularity 
on  the  part  of  the  notary,  or  the  plaintiff.  The  plaint- 
iff, as  indorser,  had  one  day  after  the  receipt  of  the 
notice  of  protest  within  which  to  serve  notice  on  the 
prior  indorser  (Farmers'  Bank  of  Bridgeport  v.  Vail, 
21  i»r.  r.  488  ;  West  River  Bank  v.  Taylor,  34  Id.  128 ; 
Howard  v.  Ives,  1  Sill,  268). 

'^  The  defense  also  set  up  in  the  answer,  that,  by  a 
parol  agreement  with  one  Elias  S.  Higgins,  the  defend- 
ant was  not  to  be  held  liable  on  his  indorsement,  is  not 
available,  as  Elias  S.  Higgins  was  not  the  owner  of  the 
draft,  and  could  make  no  such  agreement ;  and  even  if 
the  defense  had  been  properly  pleaded,  parol  evidence 
is  inadmissible  to  vary  the  implied  contract  of  an  unre- 
stricted indorsement  (Cottrell  v.  Conklin,  4  Dicer,  60, 
and  cases  there  cited;  Bank  of  Albion  v.  Smith,  27 
Barb.  489). 

Thomas  &  Wilder,  attorneys,  and  JEdward  P. 
Wilder,  of  counsel,  for  appellant. 

Martin  &  Smith,  attorneys,  and  Aaron  Pennington 
Whitehead,  of  counsel,  for  respondent. 

Opinion  by  Curtis,  Ch.  J. ;  Speib,  J.,  concurred. 

Judgment  and  order  appealed  from,  affirmed,  with 
costs. 
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NATHAN  VAN  BEIL,  Afpellakt,  v.  HENRY  W. 
PRESCOTT,  ET  AL.,  REsPONDEirrs. 

TrcKU-^narh — toards  '*  J^e  and  Boek  "  cannot  le  appropriated  ai  suehm 

Before  Curtis,  Ch.  J.,  and  Speib,  J. 

Bedded  F^brwury  2,  1880. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing 
the  complaint. 

This  was  an  action  brought  by  the  plaintiff  to  re- 
strain the  defendants  from  the  nse  of  the  name  "  Rye 
and  Rock,"  as  applied  to  a  mixture  of  rock  candy  dis- 
solved in  rye  whisky. 

Plaintiff,  in  his  complaint,  claims  that  he  adopted, 
in  1878,  the  words  ''Rye  and  Rock"  as  his  trade- 
mark. 

The  court,  at  general  term,  said :  "  We  concur  in 
the  views  of  the  learned  judge  at  the  special  term  that 
the  words  '  Rye  and  Rock '  form  a  description  of  the 
article  of  which  the  liquid  to  which  plaintiff  applied 
the  words  is  compounded,  and,  therefore,  it  is  not  a 
trade-mark.  A  trade-mark  is  an  arbitrary  sign  or  name. 
Any  person  who  has  a  right  to  make  the  liquid  has  a 
right  to  give  a  description  of  it. 

"  We  are  also  of  the  opinion  that  the  plaintiff  was 
not  the  first  to  adopt  and  use  the  words  *  Rye  and 
Rock,'  as  indicating  the  compound  in  question." 

A.  H.  IT.  Dawson^  for  appellant. 

John  A.  Foster^  for  respondent. 

Opinion  by  Curtis,  Ch.  J.  ;  Speir,  J.,  concurred. 
Judgment  appealed  from  affirmed,  with  costs. 
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ELIZA    M.    SMITH,    Respondent,    v.    THE    EX- 
CHANGE FIRE  INSURANCE  COMPANY,  Ap 

PELLANT. 
I.   FlRB  iNStTBANCE. 

1.  Proofs  of  loss. 
1.  Defectiveness  qfy  when  defense  is  not  tenable, 
(a)  Where  no  objection  was  made  to  the  form  or  safficiency  of 
the  proofs  furnished  or  to  the  particularity  of  their  details, 
and  none  were  suggested  at  the  trial  which  could  not  hare 
been  readily  obviated  to  the  extent  of  the  duty  to  furnish 
created  by  the  policy,  if  it  had  been  suggested  that  greater 
minuteness  of  details  was  desired ;  and  the  company  acted  on 
the  proofs  furnished,  and  employed  an  adjuster  to  adjust  the 
amount  of  damages,  and  the  adjuster  acted  with  the  knowl- 
edge and  co-operation  of  the  assured,  and  concluded  that  the 
loss  exceeded  the  whole  sum  insured  by  all  the  policies  in- 
suring the  property  ;  a  defense  that  the  proofs  of  loss  were 
defective  is  not  tenable. 

Before  Cubtis,  Ch.  J.,  and  Speib,  J. 

Decided  February  2,  1880. 

This  action  was  broaght  on  a  i)oIicy  of  insurance 
issued  by  defendant  to  Fitzhugh  Smith.  Loss,  if  any, 
payable  to  plaintiffs  mortgagees. 

The  action  was  referred  to  J.  S.  Bosworth,  who 
found  the  facts  and  law  in  favor  of  plaintiff.  He 
wrote  an  opinion  in  which  he  held  as  set  forth  in  the 
head-notes. 

From  the  judgment  entered  on  his  report,  defend- 
ant appealed  to  the  general  term. 

TT.  K.  Thorn^  attorney,  and  J.  Langdon  Ward^  of 
counsel,  for  appellant. 

Charles  M.  Ma/r%h^  attorney,  and  of  counsel,  for 
respondent. 


i} 
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Per  Curiam. — We  have  examined  this  case  with 
reference  to  the  very  able  and  painstaking  opinion  of 
the  learned  referee,  and  see  no  good  ground  for  differ- 
ing with  him  in  the  result. 

The  judgment  should  be  affirmed,  with  costs. 


DANIEL  R.  KENDALL,  Respondent,  v.  HENRY 
P.  NIEBUHR,  AND  others,  Appellants. 

Before  Curtis,  Ch.  J.,  and  Speir,  J. 

Decided  Fetyruary  d,  1880. 

The  judgment  in  this  case  was  affirmed  on  the  opin- 
ion at  special  term,  which  was  adopted  as  that  of  the 
general  term. 

The  case  at  special  term  is  reported  in  46  N.  T. 
Superior  Court  Reports^  on  page  642. 


GEORGE  S.  SCOTT,  Appellant,  v.  DANIEL  SAN- 
FORD,  Respondent. 

I.   CONTBACT. 

Rights  of  parties  under  a  contract  where  one  is  to  build  a  certaia 
wall  at  the  joint  expense  of  both,  and  certain  other  things  are  to 
b^  done  at  the  expense  of  the  other. 

1.   CONTBIBUTIONS  FOB   EZFENSB  OF   WALL,  WHEN  CAHKOT  BB 
CALLED  FOB. 

1.  When  the  party  who  was  not  required  so  to  do,  built  a 
wall,  but  not  the  one  called  for  by  the  contract,  he  can- 
not call  on  tlie  other  for  contributions. 
9.  Expense  of  othbb  things. 
1.  The  fact  that  he  has  built  a  wall,  for  the  expense  of  which 
he  cannot  call  for  contributions,  does  not  relieve  him  from 
his  obligation  to  pay  for  the  other  things,  which  were  to 
be  done  at  his  expense. 
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XL  Trial,  conduct  of. 

1.  EvideDce.  Non -production  of  paper  called  for. 
1.  The  fact  that  a  party  declines  to  comply  with  a  notice  to  pro- 
dtiee,  does  not  make  the  suhsequ^t  admission  of  a  paper  offered 
hy  sueh  party ,  substantially  differing  in  its  terms  from  the  one 
called  for,  although  bearing  on  the  same  subject-matter,  error 
calling  for  a  reversal. 

Before  Cubtis,  Ch.  J.,  and  Speir,  J. 

Decided  February  2,  1880. 

The  controversy  arose  out  of  the  following  contract 
(being  Exhibit  A). 

"Whereas,  George  S.  Scott,  of  36  Broad  street. 
New  York,  in  improving  and  grading  his  lot  in  rear  of 
lot  No.  29  West  56th  street,  New  York  city,  occupied 
by  Daniel  Sanford,  removed  the  earth  on  his  lot,  sup- 
porting and  keeping  in  place  that  upon  said  Sanford' s 
lot,  in  consequence  of  which  the  rear  of  said  Sanford's 
lot  has  caved  or  slided  off,  and  by  reason  of  the  differ- 
ence in  the  grade  of  said  lots  it  becomes  necessary  that 
some  erection  be  made  to  support  and  keep  in  place 
the  rear  of  said  Sanford' s  lot. 

'^  It  is  hereby  agreed  that  the  said  Sanford  construct 
a  wall  wholly  upon  his  own  land  and  immediately  ad- 
joining the  rear  of  said  Scott's  lot,  as  high  as  the  sur- 
face grade  of  said  lot  No.  29,  and  sufficiently  strong  to 
support  the  rear  of  said  lot,  at  an  expense  not  exceed- 
ing one  hundred  and  eighty  dollars,  the  exx^ense  of 
which  shall  be  equally  divided  between  said  Scott  and 
Sanford. 

"The  cesspool  and  flagging,  and  fence  upon  said 
Sanford' 8  lot,  injured  or  destroyed  by  the  said  Scott  in 
improving  his  said  lot,  to  be  restored  and  made  good 
at  the  sole  expense  of  and  by  said  Scott. 

"In  witness  whereof,  the  said  parties  have  here- 
unto  set  their  hands  and  seals  this  26th  day  of  Novem- 
ber, 1872.  "Geo.  S.  Soott.  [seal.] 

"Daniel  Sanfokd.  [peal J" 

Vol.  XIV.— 65 
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From  the  evidence  it  appears  that  Scott  constructed 
the  wall  on  his  own  land. 

There  was  conflicting  evidence  as  to  the  expense  of 
restoring  the  cess-pool,  &c.,  on  Sanford'slot. 

In  the  coarse  of  the  trial,  defendant  having  been 
called  on  (pursuant  to  notice)  to  produce  a  contract 
whexehj .  plaintiff  "w^a  to  employ  a  mason  to  build  a 
wall  between  his  lot,  and  defendant's  lot  adjoining 
thereto  on  the  rear,  declined  to  produce  it.  Subse- 
quently defendant  offered  to  read  in  evidence,  the 
paper  previously  marked  ''Deft's  Ex.  A.  for  identifi- 
cation" as  the  written  a^eement  between  the  parties. 

Plaintiff  objected  to  its  introduction,  on  the  ground 
that  defendant,  having  refused  to  produce  the  written 
agreement  when  plaintiff  called  for  it  on  the  trial,  in  ac- 
cordance with  plaintiff's  previous  written  notice  to  pro- 
duce it,  and  having  allowed  plaintiff  to  give  secondary 
evidence  of  the  contents  of  that  agreement,  and  having 
cross-examined  plaintiff  respecting  its  contents,  cannot 
offer  it  in  evidence  now. 

The  objection  was  overruled.  An  exception  was 
taken.  The  written  agreement  was  admitted,  and  to 
it«  admission  plaintiff  objected  and  excepted. 

The  court  charged  the  jury:  "This  paper  (Exhibit 
A.)  undoubtedly  constitutes  the  contract  between  the 
parties  upon  which  their  rights  and  liabilities  depend. 
Under  this  agreement  it  was  not  the  duty  of  the  plaint- 
iff to  build  the  wall,  but  the  duty  of  the  defendant 
i(The  plaintiff  having  built  another  wall,  and  one,  as 
the  evidence  stands,  entirely  on  his  own  ground,  which 
the  contract  does  not  call  for,  and  which  the  law  does 
:not  imply  a  request  that  it  should  be  done,  he  cannot 
recover  anything  for  the  building  of  the  wall.)"  (To 
-whi<;h  portion  of  the  charge  included  in  brackets 
plaintiff's  counsel  excepts.) 

"On  the  other  hand,  the  contract  provides  that  the 
plaintiff  shall  stand  the  expense  of  repairing  the  cess- 
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pool,  flagging  and  fence  to  the  same  condition  in  which 
they  were  before  they  were  injured,  and  the  defendant 
is  entitled  to  recover  whatever  he  may  have  reasonably 
expended  in  that  regard. 

'^  Now  there  is  a  difference  between  the  testimony  of 
Mr.  Rogers  and  the  testimony  of  Mr.  Hogencamp,  as 
to  what  was  a  reasonable  amoant  to  be  expended  for 
that  purpose,  and  that  question  1  submit *to  you." 

Plaintiff's  counsel  requested  the  court  to  rule  that 
if  by  reason  of  the  contract  not  having  been  complied 
with,  no  liability  was  imposed  upon  the  defendant,  the 
pjaintiff  is  equally  released  from  liability. 

The  request  was  declined  and  an  exception  taken. 

The  jury  brought  in  a  verdict  for  the  defendant 
against  the  plaintiff,  assessing  the  damages  at  the  sum 
of  ten  cents. 

Plaintiff's  counsel  moved  for  a  new  trial  on  behalf 
of  plaintiff,  on  all  the  grounds  in  section  999  of  the 
Code. 

Motion  denied ;  exception  taken. 

Prom  the  order  denying  the  motion  and  the  judg- 
ment entered  upon  the  verdict,  plaintiff  appealed. 

Adolphus  D.  Pape^  for  appellant. 

A.  C.  Chapin^  for  respondent. 

Pkb  Curiam. — Judgment  and  order  affirmed,  with 
costs. 


MARY  E.  LUCKY,  et  al.,  Appbllants,  n.  ANN  M. 

ODELL,  Respondent. 

I^rap&rty  purchased  hy  htuiband  in  hU  own  noma,  with  wife* s  funds,  under 
agreement  with  Tier  that  title  should  he  taken  in  joint  names — tcife 
may  purchase  on  foreclosure  sale^  though  husband  has  died  leaving 
children  of  which  she  is  guardian  in  socage — admissions  of  husband 
as  to  purchase,  dke,^  with  wife^sfunds^  admissible  against  heirs. 
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Before  Cubtis,  Ch.  J.,  and  Speib,  J. 

Decided  Mareh  1,  1880. 

This  is  an  appeal  from  a  judgmenc  of  the  8i)ecial 
term,  dismissing  the  complaint. 

The  plaintiffs  are  children  and  heirs  at  law  of  James 
M.  Odell,  who  died  intestate  on  January  31,  ^864, 
leaving  the  mother  of  said  children  his  widow. 

At  the  time  of  the  death  of  James  M.  Odell,  he  was 
seized  of  the  record  title  to  certain  real  estate  which  is 
described  in  the  complaint,  and  on  which  there  was  a 
certain  mortgage  for  $600. 

After  his  death  an  action  was  begun  for  the  fore- 
closure of  said  mortgage,  to  which  all  parties  to  the 
present  suit  were  parties,  which  resulted  in  a  judgment 
for  the  mortgagee  for  the  sum  of  $744.32,  principal  and 
interest,  and  for  a  sale  of  the  mortgaged  premises. 
Pursuant  to  this  judgment  the  property  was  sold  b3' 
the  sheriff  on  October  18,  1864,  and  purchased  by  the 
defendant  (according  to  leave  contained  in  the  judg- 
ment), and  the  sheriff  duly  executed  a  deed  to  her  as 
the  purchaser.  The  present  plaintiffs  being  infants 
were  all  duly  represented  in  the  foreclosure  proceedings 
by  their  guardian  ad  litem. 

The  action  was  brought  on  the  theory  that  the  defend- 
ant at  the  time  of  the  sale  and  purchase  under  the  fore- 
closure proceedings  was  guardian  in  socage  of  the 
plaintiffs,  and  as  such  was  precluded  from  buying  the 
property  on  her  own  account ;  and  judgment  was  de- 
manded awarding  the  title  to  the  plaintiffs  as  heirs  at 
law  of  James  M.  Odell,  defendant's  husband,  and  for 
the  parti tiotf  of  the  property  and  an  accounting  as  to 
rents  and  profits. 

The  answer  alleged,  among  other  things,  that  the 
property  was  originally  purchased  with  defendant's 
money,  under  an  agreement  with  her  husband  tUat  the 
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title  be  taken  in  their  joint  names,  and  it  further  al- 
lied that  she  never  discovered  that  the  title  had  been 
otherwise  taken,  till  after  her  husband^  s  death. 

The  court  below  found  that  the  property  was  pur- 
chased by  James  M.  Odell  with  the  defendant's  money, 
pursuant  to  an  agreement  that  the  property  was  to  be 
held  for  the  joint  benefit  of  both;  that  the  husband 
acted  in  reference  thereto  as  agent  of  the  defendant ; 
that  it  was  his  intention  at  the  time  of  the  purchase  of 
the  premises  that  the  same  should  remain  and  continue 
the  property  of  himself  and  wife  ;  and  that  she  so  un- 
derstood it  at  the  time  of  the  purchase ;  and  there- 
after both  husbaad  and  wife  continued  to  use  and  oc- 
cupy the  premises  as  a  home  for  themselves  and 
children  until  his  death. 

The  court,  at  General  Term,  after  consideration  of 
testimony  showing  certain  admissions  made  by  the  de- 
ceased in  his  lifetime,  that  the  property  was  bought  by 
him  with  defendant's  money,  &c.,  said: 

*'The  declarations  of  the  intestate  were  admis- 
sible. It  was  shown  that  he  is  deceased,  that  he  pos- 
sessed competent  knowledge  of  the  facts  or  that  it  was 
his  duty  to  know  them,  and  that  the  declarations  were 
at  variance  with  his  interest.  These  admissions  are 
admissible  in  evidence  against  the  representatives  in 
the  same  manner  as  they  would  have  been  against  the 
intestate  (1  Oreenl  Ed,  §§  147-155,  189). 

*' The  defendant  had  the  right  to  purchase  at  the 
sale  not  onl^^  because  she  was  authorized  by  the  judg- 
ment in  the  foreclosure  action  to  do  so,  but  being  vested 
as  survivor  with  the  fee  of  the  property,  she  could  pro- 
tect her  rights  and  interest  by  bidding  in  the  same  for 
her  own  exclusive  benefit  and  advantage." 

Oulver  &  Wright,  attorneys,  and  8.  Jones,  of  coun- 
sel, for  appellants. 
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George  W.  McAdamy  attorney,  and  Jarnes  Olarkj 
of  counsel,  for  respondent. 

Opinion  by  Speie,  J. ;  Curtis,  Ch.  J.,  concurred. 
Judgment  affirmed,  with  costs. 


GERTRUDE  E.  ARMITAGE,  Respondent,  v.  DAN- 

lEL  MACE,  Appellant. 

Oift — what  Tieceasary  to  eonttUute^tohen  queaHan/or  thejttry, —  Valu4  of 
chattel — what  evidence  of. — Idvery-tiable'heeper^g  lien. 

Before  Sedgwick  and  Freed^tan,  JJ. 

Decided  AprU  5,  1880. 

This  action  wais  for  the  recovery  of  the  possessioa 
of  a  mare  claimed  by  the  plaintiff  to  be  her  property. 
Her  title  was  disputed  by  defendant.  On  the  trial,  the 
court  directed  a  verdict  for  plaintiff.  The  defendant 
had  received  from  the  husband  of  plaintiff  the  posses- 
sion of  the  horse.  In  this  and  all  other  dealings  with 
defendant,  the  husband  acted  as  if  on  his  own  behalf, 
and  not  as  if  her  agent.  The  question  on  the  trial 
was,  whether  the  husband  had  ever  made  a  gift  to  her 
of  the  horse.  Several  witnesses  said  that  the  i)laintiff 
owned  the  mare,  or  that  the  husband  had  presented  it 
or  given  it  to  the  plaintiff.  Plaintiff  testified  that  her 
husband  said  to  her  :  ^^  I  will  give  you  the  horse  and 
that  she  should  be  mine."  This  was  said  at  a  place 
where  there  could  be  no  actual  delivery,  and  there  was 
no  testimony  as  to  a  symbolical  delivery.  Beyond 
this,  the  evidence  did  not  make  it  certain  that  there 
had  ever  been  any  change  of  possession  of  the  horse.  • 

The  court,  at  General  Term,  after  holding  that  if  the 
t-sri:nony  did  not  fail  to  show  title  by  '^tt,  it  should 
h.;vi^  U^en  submitted  to  the  jury,  with  instructions  as 
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to  the  legal  requirements  of  a  gift, — and  farther,  that 
the  testimony  of  plaintiff's  witnesses  as  to  the  gift  to 
her  was  not  conclusive,  involving  a  construction  of 
what  constituted  a  gift,  or  an  inference  from  facts  in 
evidence — proceeded : 

*'The  jury  would  have  been  at  liberty  to  find  that 
the  horse  had  always  remained  in  the  husband's  pos- 
session, and  that  he  without  interruption  exercised  acts 
of  dominion,  in  his  own  right,  over  it.  If  the  words  that 
have  been  taken  from  the  testimony  of  the  plaintiff 
implied  that  there  was  a  present  intention  to  give  rather 
than  a  promise  to  give,  and  which  the  jury  should  have 
determined,  it  was  necessary  also  to  show  that  there 
had  been  a  contemporaneous  delivery  and  acceptance. 

"It  is  proper  further  to  say  that  no  evidence  was 
given  of  the  market  value  of  the  horse,  and  that  the 
price  for  which  the  plaintiff  sold  it  was  not  evidence 
against  the  defendant  of  the  real  value  (Koe  v.  Hanson, 
6  Lans.  305). 

"I  think  there  can  be  no  doubt  that  if  the  defendant 
took  possession  of  the  mare,  under  the  agreement  set 
out  in  the  reply,  he  could  have  no  lien  for  care  and 
board,  under  chapter  98  of  Laws  of  1872,  until  some  new 
agreement  for  care,  board,  &c.,  should  be  made.  If  it  is 
supposed  that  there  might  be  a  lien,  for  the  keeping  of 
the  horse,  after  a  date,  when,  it  is  assumed,  the  first 
agreement  cameito  an  end,  it  is  sufficient  for  the  purpose 
of  this  case  to  say,  that  the  notice  of  lien  failed  really  to 
make  the  lien  under  the  statute,  because  it  was  for  the 
keep,  before  as  well  as  after  October  20.  So  long  as 
the  defendant  kept  the  horse  under  the  provisions  of 
the  agreement  set  out  in  the  reply,  the  husband  of 
plaintiff  or  the  plaintiff  was  not  liable  for  the  keeping, 
&c.  There  was  a  joint  adventure  (/.  ^.,  for  "entry  in- 
to races,  and  for  sale"),  and  the  defendant  agreed  to 
"furnish  and  provide  livery,  keep,  board,  shoeing, 
training  and  transportation  for  said  "  mare. 
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Peter  MUchelly  for  appellant. 
Edvdn  KemptoThy  for  respondent. 
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Opinion  by  Sedgwick,  J. ;   Fbeedhan,  J.,   con- 
curred« 

Judgment  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event 


HENRY  J.  HOFFMAN,  Respondent,  t.  S.  LIV- 
INGSTON, Appellant. 

fVin^tpoZ  cmd  broker — when  fiduciary  reUUum  eadiU  hetfeeen — when  com- 
mieeione  not  reoovenMey  eerviees  rendered  dy  Iroker  being  of  no  vo^tu^ 
bvJt  mode  of  transacting  business  having  been  Irft  to  him, — Jury 
trial  ordered  on  reoersal. 

Before  Sedgwick,  Speib,  and  Freedman,  JJ.  - 

Decided  April  0,  1880. 

The  action  is  brought  by  the  plaintiff,  a  stock 
broker,  against  the  defendant  as  his  principal,  claiming 
a  balance  of  the  accoant  against  her,  which  wholly  con- 
sists of  charges  for  services  under  the  name  of  com- 

■ 

missions. 

The  contract  between  the  parties  was  made  at  two 
interviews  between  them,  and  is  stated  by  the  plaintiff 
in  substance  as  follows :  The  defendant  at  the  first 
interview  said  that  she  had  been  trading  in  stocks  and 
had  lost  $800  on  one  hundred  shares  of  stock  in  another 
office,  and  asked  the  plaintiff  if  he  would  take  her  ac- 
count in  his  office.  He  told  her  he  would  consult  with 
his  partner  and  see  what  he  thought  of  it,  and  would 
let  her  know.  In  two  or  three  days  after  this  he  told 
the  defendant  that  he  had  seen  his  partner,  Mr.  Ryan, 
who  did  not  care  about  speculating,  not  being  in  the 
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office  himself,  but  that  the  plaintifF  had  made  arrange- 
ments with  him  to  take  it  in  the  office  on  his  own  re- 
sponsibility. He  then  told  her  that  the  New  York 
Exchange  imposed  a  condition  of  one-eighth  per  dent 
each  way  to  a  party  not  a  member  of  the  Stock  Ex- 
change. She  said  she  understood  this— that  she  had 
speculated  in  stocks  before,  and  did  not  wish  him  to 
buy  or  sell  stocks,  and  to  hold  on  to  them,  but  desired 
him  to  make  her  account  active,  by  buying  and  selling 
stocks  at  small  differences  where  larger  ones  could  not 
be  gotten.  Plaintiff  told  her  he  would  require  a  letter 
from  her  holding  herself  liable  for  the  transactions  he 
made,  and  she  said  she  would  sign  such  a  letter,  pro- 
vided he  would  draw  it  up  and  send  it  to  her,  and  that 
she  wished  to  begin  with  a  deposit  of  $1,000.  He  asked 
her  whether  she  wanted  to  limit  him  to  any  amount  of 
stocks  to  be  bought  or  sold.  She  said  no,  that  must 
be  conducted  according  to  his  own  judgment  and  to  the 
best  of  his  ability — that  she  left  it  wholly  to  him  as  to 
when  to  buy  stocks  and  when  to  sell  them^  and  what 
amounts. 

The  letter  was  prepared  by  the  plaintiff,  sent  to  and 
signed  by  the  defendant,  being  ante-dated  three  or  four 
days.  The  defendant  does  not  vary  the  plaintiff's  nar- 
ration of  what  occurred  at  these  interviews,  except  as 
to  how  long  and  what  exi)erience  she  had  had  in  stock 
speculations. 

The  court,  at  General  Term,  said  :  "It  is  plain  from 
the  verbal  arrangement  between  the  parties,  as  also 
from  the  whole  case,  that  the  plain  tiff^s  partner  w^  a 
member  of  the  Stock  Exchange,  and  that  the  plaiTdiff 
was  not  a  member,  but  conducted  the  business  through 
the  agency  of  his  partner,  while  he  took  upon  himself 
the  whole  responsibility  and  secured  the  profits.  It  is 
presumed  it  was  for  this  reason  that  he  told  the  defend- 
ant that  the  Stock  Exchange  imposed  a  commission  of 
one-eighth  per  cent,  each  way  to  a  party  not  a  member 
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of  the  board.  The  phradeology  here  used  is  sigaificant. 
Could  any  one  doubt  that  if  the  plaintiff  had  been  deal- 
ing with  a  person  of  experience,  and  accnstomed  to 
habits  of  business,  the  question  would  have  been  asked 
what  was  meant  by  such  a  statement  2  For  what  pur- 
pose was  the  account  taken  by  one  member  of  a  firm  of 
brokers,  who  was  not  a  member  of  the  Board,  while  the 
other  was  a  member  and  attended  the  Exchange  to  buy 
and  sell  upon  orders,  unless  there  might  be  a  com- 
mission each  way  to  a  party  not  a  member  of  the  Stock 
Exchange  ?  This  certainly  was  not  a  statement  which 
would  be  likely  to  inform  the  defendant  that  she  would 
be  obliged  to  pay  plaintiff  a  commission  of  one-elghth 
per  cent,  on  each  transaction,  and  goes  far  to  support 
her  assertion  under  oath  that  in  her  interviews  with  the 
plaintiff  the  subject  of  paying  a  commission  was  never 
mentioned.  The  first  information  as  to  the  commission 
charge  the  defendant  had,  was  by  a  letter  from  Mr. 
Anderson,  and  such  was  her  confusion  and  simplicity 
that  she  sent  the  letter  to  the  plaintiff,  her  agent,  con- 
fessing that  she  could  not  understand  it,  and  asking 
him  to  see  Mr.  Anderson,  her  friend,  and  explain  to 
him. 

^'The  ground  of  defense  relied  upon  to  defeat  this 
action  is,  that  under  the  verbal  contract  as  stated  by 
the  plaintiff,  he  had  failed  to  transact  her  business  con- 
fided to  him  with  that  amount  of  prudence,  ordinary 
skill  and  diligence  which  she  had  a  right  to  exjiect  at 
his  hands,  and  that  therefore  he  is  not  entitled  to  his 
commissions  for  that  service.  The  want  of  ordinary 
skill  and  diligence  in  every  case  must  in  a  great  meas- 
ure depend  not  only  upon  the  ability  of  the  parties  and 
their  knowledge  and  experience  in  dealing  with  the 
subject  in  hand,  but  also  the  character  of  the  engage- 
ment under  which  the  parties  act.  It  is  stated  by  the 
plaintiff  ''that  he  asked  her  whether  she  wanted  to 
trust  him  as  to  any  amount  of  stocks  to  be  bought  or 
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sold ;  she  said  that  must  be  condacted  according  to  his 
own  judgment  and  to  the  best  of  his  ability — that  she 
left  it  wholly  to  him  when  to  bay  and  whan  to  sell." 
It  seems  to  ns  that  the  relation  established  between 
the  parties  was  of  a  fiduciary  character  and  largely  im- 
I)osed  confidence  and  good  faith  in  discharge  of  the 
dnties  assumed  by  the  plaintiff.  The  deftodant  is  a 
woman  not  usaally  accastomed  to  dealings  of  this 
kind,  and  the  conduct  of  the  parties  in  these  inter- 
views shows  her  implicit  trust  in  her  agent.  It  is  true 
he  represents  her  as  claiming  to  be  a  stock  speculator 
and  having  knowledge  of  the  business.  In  his  exsmi- 
nation  of  her  as  to  her  experience  in  stock  speculationB 
she  states  under  oath  ^  that  she  had  only  one  transac- 
tion with  Mr.  Colvill,  who  had  bought  a  hundred 
shares  of  Western  Union  four  or  five  times,  which  took 
about  two  years  to  do  it  in.' 

'^  The  assertion  of  the  plaintiff»as  to  this  employment 
to  manage  the  business  in  his  own  way  without  inter- 
ference as  to  the  limit  of  the  amount  of  stock  to  be 
bought  or  sold,  is  claimed  to  be  a  justification  of  the 
manner  in  which  he  transacted  the  business,  whether 
or  not  it  resulted  in  his  or  his  principaPs  loss.  By  nn 
analysis  of  the  accounts  taken  from  the  plaintiff's 
books  by  competent  evidence,  the  following  clearly 
appears : — 

*^  The  first  transaction  by  the  plaintiff  in  his  employ- 
ment took  place  on  August  17,  the  date  of  the  guaranty 
letter,  and  the  last  on  December  27,  same  year.  There 
were  one  hundred  and  seventy-eight  purchases  and  one 
hundred  and  seventy-eight  sales  in  one  hundred  and 
eleven  days,  which  shows  more  than  three  operations 
per  day.  At  the  close  of  the  account,  on  December  27, 
1875,  the  net  loss  was  $4,087.60,  and  the  amount  of  the 
commissions  was  $4,400.  This  was  exclusive  of  the 
margin  of  $1,000  given  to  the  plaintiff  at  the  beginning 
of  the  transaction.    It  also  appears  from  the  classifica- 
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tion  made  that  the  purchases  and  sales  effected  on  the 
same  day  in  which  the  difference  of  price  does  not  ex- 
ceed the  commissions  is  seventy-two.  As  early  as  the 
16th  of  September, — ^less  than  one  month  from  the  be- 
ginnihg  of  the  employment, — the  net  loss  to  that  date 
amounted  to  $862.60,  while  the  commissions  charged 
at  the  same  time  footed  up  to  $800,  so  that  all  the  ap-* 
parent  loss,  except  $62.60,  consisted  of  commissions. 

From  the  tabulated  accounts — ^by  which  the  account 
annexed  to  the  complaint  is  classified,  showing  in  de- 
tail the  items  of  the  whole,  it  is  proven  that  stocks  were 
bought  in  the  morning  and  sold  at  the  same,  or  nearly 
the  same  price,  in  the  afternoon.  The  same  thing  oc- 
curred on  the  following  day,  and  the  same  disposition 
made  again  in  a  few  hours  without  regard  to  the  loss 
suffered  by  the  principal,  and  the  regular  fee  charged 
as  commission  for  services.  An  examination  of  any  of 
the  intermediate  dates  of  the  account  will  furnish  the 
same  result.  The  purchases  and  sales  always  about 
balance  each' other.  The  balances  constantly  growing 
against  the  principal,  consist  almost  entirely  of  the 
chaiges  for  commissions. 

The  plaintiff,  during  the  time  of  these  transactions, 
wholly  failed  to  give  the  defendant  notice  and  inform- 
ation of  the  exact  condition  and  state  of  her  account  in 
his  hands,  by  which  she  could  see  at  any  time  that  in 
the  end  it  would  prove  to  be  an  irremediable  loss  to  her 
and  of  profit  to  her  agent.  This  method  of  doing  busi- 
ness pursued  by  the  plaintiff,  was  condemned  by  all  the 
experts  examined,  not  only  as  improper  but  as  against 
the  usual  and  customary  mode  of  doing  business  by 
brokers  in  such  cases. 

It  being  clearly  shown  by  the  testimony  that  in  this 
business  the  custom  was  always  to  give  the  proper  no- 
tice of  each  transaction  in  detail,  the  plaintiff  must  be 
assumed  to  know  it,  and  to  have  undertaken  to  perform 
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his  duty  accordingly;  failing  to  do  so  charges  him  with 
neglect  of  duty. 

As  matter  of  fact,  the  referee  has  found  that  the 
plaintiff  did  not  at  any  time  communicate  to  her  speci- 
fically what  the  particular  charges  by  way  of  com- 
missions amounted  to,  or  the  fact  that  the  majority  of 
his  transactions  were  effected  at  so  small  a  maigin  of 
difference  between  the  cost  of  the  purchases  and  the 
prices  realized  after  sales  that  no  profit  could  have  re- 
sulted to  the  defendant  therefrom. 

The  question  is  one  of  due  diligence  and  ordinary 
skill.  Whether  or  not  one  has  exercised  such  skill  and 
diligence  is  usually  a  question  of  fact.  If  it  be  the 
result  of  inattention  or  incapacity  or  of  an  intent  to  de- 
fraud, an  omission  in  either  case  is  equally  a  breach  of 
plain  duty  and  a  grievous  wrong  to  the  principal.  It 
is  not  sufficient  that  the  plaintiff  has  been  guilty  of  no 
fraud  or  of  no  such  gross  negligence  as  could  carry  with 
it  the  insignia  of  fraud.  "The  position"  says  Rapal- 
Lo,  J.,  in  Heinemann  v.  Heard  (N.  T.  36),  ^'cannot  be 
maintained  that  fraud  on  the  part  of  the  agent  is  neces- 
sary to  subject  him  to  an  action  for  neglecting  to  per- 
form a  duty  which  he  has  undertaken"  {Story  on 
Agency  J  §§  183,  186). 

In  Denew  v.  Deverell  (3  Campbell^  461),  Lord  El- 
LENBOBOUGH  directed  the  jury  that  if  the  plaintiff's 
services  were  found  to  have  been  wholly  abortive,  he 
was  entitled  to  recover  no  compensation.  He  gives  this 
sensible  and  practical  reason  for  the  rule:  ^^I  pay 
an  auctioneer  for  the  exercise  of  his  skill  in  my  behalf 
which  I  do  not  myself  possess,  and  I  have  a  right  to 
the  exercise  of  such  skill  as  is  ordinarily  ix)ssessed  by 
men  in  that  profession  or  businesss.  If  from  his  igno- 
rance or  carelessness  he  leads  me  into  mischief  he  can- 
not ask  for  a  recompense,  although  from  a  misplaced 
confidence,  I  followed  his  advice  without  remonstrance 
or  suspicion." 
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Again,  if  the  duties  of  a  broker  are  executed  in 
such  a  manner  that  no  benefit  results  from  them  he  is 
not  entitled  to  recover  either  his  commission  or  even  a 
compensation  for  his  trouble  (Hammond  v.  Holliday,  1 
Carr.  &  Payne^  384). 

We  are  of  the  opinion  that  the  finding  that  the  de- 
fendant acquiesced  in  what  the  plaintiff  was  doing  and 
his  manner  of  doing  it  cannot  be  sustained  upon  well 
settled  principles  of  law  ;  that  there  can  be  no  acquies- 
cence in  the  absence  of  material  facts  which  it  was  the 
plaintiff's  duty  to  communicate  to  the  defendant  and 
which  duty  he  failed  to  perform. 

ATiderson  &  Man%  for  apx)ellant. 

Crosby  &  Hoffman^  for  respondent. 

Opinion  by  Speib,  J. ;  Sedgwiok  and  Fhesdkak, 
JJ.,  concurred. 

Judgment  reversed  and  new  trial  by  jury  ordered. 


HENRY    A.    AVERY,    et   al.,   Respondents,    %. 
GEORGE  W.  FERGUSON,  et  al.,  Appellants. 

Before  Sedgwick,  Speib  and  Fbeedhan,  J  J. 

Bedded  AprU  0,  1880. 

Action  to  recover  $493.25,  the  value  of  certain  plate 
glass,  the  property  of  plaintiffs,  which  defendants  con- 
verted to  their  own  use. 

Answer  denied  plaintiff's  title  and  the  conversion. 

The  jury  found  for  the  plaintiffs  in  the  sum  of 
$250.00,  and  defendants  appealed  from  the  judgment. 

George  H.  Fletcher^  for  appellants. 
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Ohilds  &  Bull)  for  re8i)ond6nts. 

Fbeedmak,  J.,  wrote  for  affirmance,  with  costs. 

SsDawiOK  and  Speib^  JJ.,  concurred. 


EOWLAND  C.  HAZARD,  et  al.,  Respondents,  v. 
JOHN  R.  CASWELL,  et  al.,  Appellants. 

Partnership — mieeeisarship  in  husiness,  and  consequent  right  to  use  of  old 
finm  name^  trade-marhs  and  labels  ^what  sufficient  evidence  of. 

Before  Sedgwick  and  Fbeedman,  JJ, 

Decided  April  5,  1880. 

Appeal  from  judgment  enjoining  the  use  of  a  cer- 
tain label  and  trade-mark. 

The  court  below  found  that  the  plaintiffs  were  the 
sole  successoi-s  of  the  firm  of  Caswell,  Hazard  &  Co. 

The  court,  at  General  Term,  said :  "The  right  to  use 
the  said  firm  name  and  trade  mark  in  question  flows 
from  such  fact.  There  was  more  than  a  mere  dissolu- 
tion and  division  of  assets.  There  was  an  actual  con- 
tinuance of  the  old  business  and  firm  name  by  the 
plaintiffs  at  all  the  established  places  of  business,  a 
transfer  to  them  of  the  retiring  partner's  interest  in. 
whatever  was  characteristic  of  the  old  business,  *and  on 
the  part  of  the  retiring  partner  for  several  years  a  clear 
recognition  of,  and  acquiescence  in,  the  mode  in  which 
the  plaintiffs  did  continue  the  said  business  and  firm 
name.  In  four  receipts  signed  by  the  retiring  partner, 
the  plaintiffs  are  expressly  styled  'successors  to  the 
old  firm.'  These  features  distinguish  the  case  at  bar 
from  Morgan  v.  Schuyler  (21  Alb,  Law  J.  154).  The 
facts  being  as  stated,  the  plaintiffs  had  a  right  to  bring 
themselves  within  the  statute  {Laws  1854,  c.  400)  per- 

*  See  Adams  v,  Adams,  7  Abb,  New  Cos,  292. 
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mitting  the  continuance  of  the  firm  name  in  certain 
oaseS)  and  as  a  consequence  they  are,  upon  all  the  &cts 
found,  entitled  to  the  relief  awarded  to  them.'' 

LvJce  A.  Xiockwood  and  John  L.  SiUj  for  appellants. 

Anderson  &  H&wland^  for  respondents. 

Opinion  by  Fbeedman,  J. ;   Ssdowigk,  J.,  con- 
curred. 


Judgment  afKrmed,  with  coats. 


EDWIN  M.  NEVILLE,  Appellant,  v.  WILLIAM 

V.  CHRISTIE,  Respondent. 

Before  Sedowiok  and  Fbeedhan,  JJ. 

Detnded  April  5,  1880. 

Appeal  from  judgment  dismissing  complaint  at  the 
trial. 

Louis  F.  Murray^  attorney,  and  Oeorge  M.  Curtis^ 
of  counsel,  for  appeUant. 

Miron  WinsloWy  attorney,  for  respondent. 

Fbeedman,  J.,  wrote  for  affirmance,  with  costs; 
Sedgwick,  J.,  concurred. 


HENRY  C.  DART,  Respondent,  «.  WRIGHT  GIL- 
LIES, ET  AL.,  Appellants. 

Appeal — questiom  of  fact,  Juno  Irought  up  for  review — entry  en  derVM 
minutes,  noKen  deemed  an  order  denying  motion  for  new  triaL 

Before  Sedgwick  and  Preedman,  JJ. 

Decided  April  5,  1880. 
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This  is  an  api)eal  from  a  judgment  in  favor  of 
plaintiff,  and  also  from  an  order  denying  defendant's 
motion  for  a  new  trial  made  on  the  judge's  minutes. 

The  notice  of  appeal  in  the  case  at  bar  specifies  that 
the  defendants  appeal  from  the  judgment  and  also 
from  the  order  denying  motion  for  new  trial  upon  the 
minutes,  but  no  formal  order  denying  said  motion  was 
ever  entered.  An  entry  appears  in  the  clerk's  minutes, 
noting  the  fact  of  the  denial  of  the  motion. 

The  court  at  Gfeneral  Term  said  :  '*  Defendants'  ex- 
ception to  the  denial  of  the  motion  for  a  new  trial 
upon  the  minutes  presents  no  question  of  fact  for  re- 
view.     The  only  mode  for  reviewing    that  decision ' 
upon  the  facts  is  by  an  appeal  from  the  order  denying 
the  motion  (Gregg  v.  Howe,  37  If.  F.  Super.  Ci.  420 ; 
Matthews  v.  Meyberg,   63  JST.  Y.  656).    For  the  pur- 
pose of  such  an  appeal  it  was  said  in  Gregg  v.  Howe, 
that  an  order  must  be  entered.    If  the  entry  upon  the> 
clerk's  minutes  be  treated  as  an  order,  as  was  done  in< 
Alfaro  V.  Davidson  (39  N.  T.  Super.  Ct.  463),  it  should^ 
not  be  disturbed  upon  a  question  of  fact,  because  no. 
such  ground  was  assigned  for  the  motion,  and  no  mo- 
tion for  the  direction  of  a  verdict  had  been  previously, 
mad^,  and  also  because,  at  the  close  of  the  trial,  the 
case,  considered  as  a  whole,  was  one  which  had'  to.be- 
submitted  to  the  jury." 

James  M.  FisJc^  for  appellant. 

Wingate  &  OuUeny  attorneys,  and  Henry  0.  An- 
drewsy  of  counsel,  for  respondent. 

Opinion  by  Fbesdmak^  X.  ;,  Sedgwick,  J.,  con- 
curred. 

Judgment  and  order  affi^n^d,  with  costs. 

Vol.  XIV.— Se 
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FRANCIS  BROWN,  et  al.,  z.  GEORGE  S.  GUNNI- 
SON, 

Before  Spetb  and  Fbeedm an,  jj. 

JMdid  Apnl  6,  1880. 

Exceptions  ordered  to  be  heard  at  general  tenii. 

Tracy ^  Olmstead  &  Tracy ^  for  plaintiff. 

Thomas  F.  ByrnCy  for  defendant. 

Per  Curiam. — The  exceptions  mnst  be  overruled 
and  judgment  absolute  ordered  for  plaintiffs,  with 
costs. 


ELIAS  M.  SPERLING,  Respondent,  v.  WILLIAM 
C.  CONNER,  Sheriff,  &o.,  Appellant. 

Before  Speir  and  Freedman,  J  J. 

Decided  April  5,  1880. 

Exceptions  heard  in  first  instance  at  general  term. 

Tanderpoel^  Oreen  &  Cuming^  attorneys,  Almcn 
Goodwin^  of  counsel,  for  appellant. 

Henry  A.  Sootj  for  respondent. 

Per  Curiam. — Exceptions  overruled  and  judgment 
ordered  for  the  plaintiff  ui>on  the  verdict,  with  costs. 
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PRANK  C.  OSBORN  v.  THE  UNIVERSAL  LIFE 

INS.  CG. 

Before  Sedgwiok  and  Fbesdmak,  J  J. 

Decided  AprU  5, 1880. 

Appeal  by  defendant  fro/n  an  order  denying  the 
motion  to  strike  out  certain  portions  of  the  complaint 
as  irrelevant  and  redundant.  The  order  appealed  from 
directs  that  the  causes  of  action  shall  be  separately 
numbered,  and  from  that  part  of  the  order  the  defend- 
ant does  not  appeal,  but  the  plaintiff  does. 

8.  F.  KvAeUmd^  for  plainti|F. 

Sewell  &  Pierce^  for  defendant. 

Peb  Curiam. — That  part  of  the  order  from  which 
the  plaintiff  appealed  should  be  reversed,  such  re- 
versal having  been  consented  to  by  the  defendant  on 
the  argument,  and  the  remaining  part,  from  which  the 
defendant  appealed,  should  be  affirmed,  with  costs  to 
the  plaintiff. 


ADALINE   T.  SMITH,  Respondent,  v.  EZRA  H. 

LINLEY,  Appellant. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  April  6,  1880. 

Appeal  from  order  settling  case  on  appeal. 

Arrumx^  Hitch  &  Woodford^  for  appellant. 

Mandolph  B.  Martinet  for  respondent. 

Per  Citriam.— The  order  appealed  from  should  be 
affirmed,  with  costs. 
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JOHN  K  WHITING,  Appbllakt,  v.  BENJAMIN 

M.  PRICE,  Respondent. 

Before  Citbtis,  Ch.  J.,  and  Speib,  J. 

Decided  AprUti,  1880/ 

» 

Appeal  from  judgment. 

Bewail  Sergeant  J  attorney,  and  A.  J.  Vanderpoel, 
and  Alman  Goodwin^  of  counsel,  for  appellant. 

George  J.  Peet^  for  resi>ondent. 

Per  Curiam. — Judgment  api)ealed  from  affirmed, 
with  costs  to  respondent. 


ERNEST  W.  TABOR,  Appellant,  t>.  WILLIAM 
VAN  TASSELL,  et  al..  Respondents. 

Before  Sedgwiok,  Speir  and  Freedman,  JJ. 

Decided  May  8, 1880. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment 
and  order  denying  a  motion  for  a  new  trial  on  the  min- 
utes. 

This  case  involves  only  questions  of  fact. 

Vernon  <fe  HiUy  for  appellant. 

HugJi  Heavep,  for  respondents. 

Speir,  J.,  wrote  for  affirmance,  ¥rith  costs ;  Sbdo- 
WICK  and  Freedman,  JJ.,  concurred. 
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MARGARET   ARCHER,    Respondent,    v.    LODIS 
LEUBUSCHER,  bt  al..  Appellants. 

Before  Sedgwick,  Speib  and  Fbeedman,  JJ. 

Decided  May  8,  1880. 

Appeal  by  defendants  from  judgment  and  from 
order  denying  motion  for  new  trikL 

Wm.  J.  A.  McOrathy  for  appellants. 

D.  &  T.  McMahon^  for  respondent 

Peb  Cubiah. — Upon  examination  of  this  case,  we 
find  no  reason  to  disturb  the  verdict  of  the  jury,  or  any 
ground  of  complaint  against  the  charge  of  the  judge. 

The  judgment  and  order  must  be  afiirmed,  with 
costs. 


THOMAS  DONOVAN,  an  Infant,  &c.,  Appellant, 
V.  THE   BOARD  OP  EDUCATION,   &o.,   Re- 

SPONDBNT. 

Before  Speib  and  Fbeedman,  J  J. 

Bedded  May  8,  1880. 

Appeal  by  plaintiff  from  judgment  dismissing  com- 
plaint. 

TJumidS  (ft  Wilder^  for  appellant. 

Wm.  O.  Whitney^  attorney,  and  D.  J.  DeaUy  of 
counsel,  for  respondent. 

Peb  Cubiah. — The  complaint  avers  injury  sustained 
in  November,  1875,  by  the  plaintiff  falling  into  a  grat- 
ing left  open  for  the  purpose  of  hoisting  materials 
from  the  cellar  in  the  yard  of  a  public  school  building 
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ia  the  city  of  New  York,  in  conseqaence  of  the  negli- 
gence of  defendant's  servants. 

The  answer  denies  the  foregoing  allegations. 

The  testimony  does  not  connect  the  defendant  with 
the  repairs,  custody  or  control  of  the  premises  or  the 
work  which  was  going  on  when  the  accident  occurred. 

The  Board  of  Education  was  not  the  employer  or 
responsible  snx)erior  of  the  i)er5ons  by  whose  negli- 
gence the  accident  occurred.  The  case  presents  the 
facts  as  proven,  which  show  that  the  n^ligent  act  was 
not  a  corporate  or  official  act,  or  omission  of  a  servant 
necessarily  employed  by  it. 

The  complaint  was  properly  dismissed^  and  the 
jndgment  should  be  affirmed,  with  costs. 


CARL  J.  EHBETS,  Respondent,  v.  JOHN  W.  BIQ- 

ELOW,  Appellant. 

ft 

Before  Oubtis,  Ch.  J.,  SEoawioK  and  Feeedman,  J  J. 

I>9cid^  June  18,  1880. 

Appeal  by  the  defendant  from  a  judgment  for  plaint- 
iff entered  upon  a  verdict  for  plaintiff  for  $347. 
The  case  involves  only  questions  of  fact. 

Sedgvnck  &  OurtiSy  attorneys,  and  Oeorge  8.  Sedg- 
wick, of  counsel,  for  apx)ellant. 

Martin  A  Smithy  attonieys,  and  M.  W.  IHtiney  of 
counsel,  for  respondent. 

Curtis,  Ch.  J.,  wrote  for  affirmance,  with  cost^ ; 
Sedowige  and  Fbeedman,  JJ.,  concuired. 


JAMES    TALCOTT,    Respondent,  v.   JOSEPH   P. 
BROUNER,  ET  AL.,  Appellants. 

BUction  of  remedifs^aaion  hyvend^  agairut  fusirfnee  of  tender  t&  repUttf^ 
goods  sold — effect  of  compromise  therein — tohen  not  bar  to  reeottf/  ^ 
purchase  price. 
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Before  Cusris,  Ch.  J.,  and  SEDawicK  and  Freed- 

MAN,  JJ. 
'    Decided  June  18,  1880. 

Appeal   from  a  judgment  against  the  defendants 

« 

for  15,089.04,  entered  upon  a  verdict  directed  by  the 
court,  and  from  an  order  denying  the  defendants'  mo- 
tion for  a  new  trial  upon  the  minutes. 

The  action  is  brought  to  recover  $2, 907. 17  for  goods 
sold  and  delivered.  The  answer  admits  the  sale  and 
alleges  the  goods  were  paid  for  by  defendants'  notes ; 
that  the  defendants  failed  in  business  just  before  the 
notes  fell  due  and  made  a  general  assignment  to  one 
Belding ;  that  plaintiff  rescinded  the  sale  by  bringing 
replevin  for  the  goods  against  the  defendants'  as- 
signee ;  that  on  the  trial  the  notes  were  surrendered  to 
the  assignee  and  a  judgment  obtained  against  him, 
which  was  reversed  on  appeal ;  and  that  the  plaintiff 
thereupon  settled  with  the  assignee  and  received  from 
him  a  sum  of  money  in  full  satisfaction  for  the  goods. 
The  plaintiff  testified  at  the  trial,  that  he  had  '^  never 
received  a  dollar  from  the  whole  goods ; "  that  the 
notes  had  never  been  paid,  and  ^'  that  the  goods  sold 
had  never  been  paid  for."  The  bringing  of  the  suit  in 
replevin  by  the  plaintiff  against  the  assignee,  and  the 
final  judgment  against  the  plaintiff  therein,  were  shown 
at  the  trial  of  the  present  action. 

The  court,  at  General  Term,  said:  ''There  having 
been  a  legal  adjudication  by  the  appellate  court,  ad- 
verse to  the  plaintiff,  he  was  remitted  to  such  remedy 
as  he  might  have  against  other  parties  than  the  as- 
signee (Kinney  v.  Kiernan,  49  JV.  T.  169).  If  he  was 
mistaken  as  to  his  having  a  cause  of  action  against  the 
latter,  it  does  not  follow  that  he  did  not  have  one 
against  the  present  defendants.  The  defendants  offered 
.  to  show  a  compromise  and  settlement  by  the  assignee 
of  the  plaintiff's  claim  for  the  identical  goods  in  suit 
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after  the  reversal  of  the  jadgment  by  the  general  term. 
This  was  exclnded  by  the  court,  and  the  defendants  ex- 
cepted. The  offer  was  vague  and  immaterial.  The 
assignee,  as  trustee,  had  no  legal  right  to  divert  from 
their  proper  use  and  application  the  assignee's  assets 
to  the  payment  or  settlement  of  a  claim  adjudged  un- 
tenable as  against  him ;  nor  would  the  settlement  of 
an  invalid  demand  against  the  assignee  conclude  the 
plaintiff  from  asserting  a  valid  claim  against  the  de- 
fendants." 

W.  B.  Putney^  attorney,  and  Charles  E.  8ovZe^  of 
counsel,  for  appellants. 

CTiamhers^  Boughton  &  PrerUiss^  for  respondent. 

Opinion  by  Curtis,  Ch.  J. ;  Sedgwick  and  Pbekd- 
MAN,  JJ,,  concurred. 

Judgment  and  order  appealed  from  affirmed,  with 
costs. 


STEPHEN  D.  PRINGLE,  Respondent,  v.  HENRY 
S.  LEVERICH,  irr  al.,  Appellants. 

Before  Cubtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  June  18,  1880. 

Appeals  by  the  defendant  Leverich  from  orders 
made  at  the  special  term  denying  his  motion  for  bill  of 
particulars. 

The  orders  were  aflBrmed  upon  the  ground  that  the 
books  upon  which  the  claim  in  suit  was  founded  were 
open  to  appellant's  inspection  and  under  his  control. 

Plati^  Oerard  &  Bowers^  attorneys,  and  J.  M. 
Bowers^  of  counsel,  for  appellant. 

SticJcney  &  Shephard^  attorneys,  and  Albnrt  Stick- 
ney^  of  counsel,  for  respondent. 


I    ' 
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C0BTI8,  Ch.  J.J  wrote  for  affirmance,  with  costs ; 
SEDGWipE,  J.,  concurred* 


BARTHOLOMEW    DESMOND,      Appellant,     v. 

ERNEST  ROSE,  Respondent. 

Oontribut&rff  negligenee — teitimony  stueeptible  ofcomtruction  either  for  or 
agoMiet  it  not  ef/{ffleient  to  rebut  a  premmjftion  of  ita  exietenee — where 
etieh  diversity  easists  iti  teetimany  of  tingle  mtness,  complaint  should  l)e 
diemiesed* 

Before  Cuetis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  June  18,  1880. 

Appeal  from  judgment. 

This  action  was  for  damages  for  injury  caused  by 
defendant's  negligence.  Upon  the  plaintiff's  closing 
his  case,  the  defendant  moved  to  dismiss  the  complaint, 
on  the  ground  that  plaintiff  had  not  given  any  testi- 
mony to  show  that  he  had  been  free  from  negligence. 
The  motion  was  granted.  By  leave,  the  plaintiff  was 
allowed  to  testify  further  in  his  own  behalf.  The 
motion  was  renewed,  and  again  granted. 

The  court  at  General  Term,  after  a  review  of  the 
evidence  which  tended  to  show  contributory  negligence 
on  the  part  of  plaintiff,  said  : 

"  We  are  of  the  opinion  that  the  learned  judge  at 
the  tiial  committed  no  error  in  dismissing  the  com- 
plaint. The  plaintiff  could  not  make  his  case  without 
proof  that  he  was  free  from  contributory  heg^gence. 
If  it  were  clear  that  the  facts,  on  which,  as  matter  of  law, 
the  jury  must  found  a  conclusion  on  this  point,  were 
susceptible  of  a  construction  that  proved  negligence 
equally  with  the  opposite  construction,  much  more,  if 
the  opposite  construction  had  a  greater  weight  of  testi- 
mony, the  jury  would  have  no  foundation  for  a  judg- 
ment that  there  was  no  contributory  negligence.    It 
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.is  a  matter  of  law  that  if  one  credible  witness  for  the 
plaintiff  testifies  to  a  certain  stale  of  facts  ttecewiary 
to  the  cause  of  action,  and  another  eqaally  credible 
witness  swears  to  the  opposite,  and  there  is  nothing  to 
turn  the  scale  one  way  or  the"^other,  the  facts  of  the  case 
are  not  {Proven.  In  such  a  case,  however,  it  is  genetally 
left  to  the  jary  to  say  which  is  the  more  credible 
witness.  Bat  where  the  diversity  exists  in  the  testi- 
mony of  one  witness,  such  a  Gonsideration  has  no 
place." 

A.  B.  Tappen^  for  appellant. 

A.    W.  Knapp^  attorney,   and  JoTin  McKeon^  of 
counsel,  for  respondent. 

Opinion  by  Sedgwick,   J.  ;   Curtis,  Ch.  J.,  con- 
curred. 


EUGENE  VON  NORDHAUSEN,  Appellant,  v.  THE 
NEW  YORK  &  HARLEM  R.  R.  Co.,  Respond- 

ENT. 

Before  Skdowick  and  Fbesdman,  JJ. 

Decided  June  18,  1880. 

Appeal  from  judgment. 

This  action  was  for  damages,  from  negligence  of 
defendants.  After  the  testimony  for  plaintiff  and  for 
defendants  had  been  given,  the  defendant's  counsel 
moved  *to  dismiss  the  complaint,  and  this  motion  was 
granted. 

The  court  at  general  term  affirmed  the  Judgment, 
on  the  ground  that  the  great  preponderance  of  evidence 
was  that  plaintiff^  s  negligence  contributed  to  the 
injury. 

Daily  &  Perry^  for  appellant. 


*^ 
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t       Chauncey  M.  Depew,  attorney,  and  FrainJc  Loomis, 
of  connsel,  for  respondent. 

Sedgwick,  J.,  wrote  for  affirmance,   with  costs ; 
Fbeepman,  J.,  concurred. 


JOSEPH  NICKERSON,   et  al.,  Respondents,   t?. 
EMIL  RUGER,  et  al..  Appellants. 

nrcmu9ory  note — wTuU  proof  nocesMry  for  recovery  on  note  given  for 

acoommodation  or  taken  hy  fraud. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  June  18,  1860. 

Appeal  from  judgment  and  order  denying  defend- 
ants' motion  for  new  trial. 

The  action  was  upon  a  promissory  note. 
^  The  court  at  General  Term  said:  ''The  last  trial 
seems  to  have  proceeded  strictly  in  accordance  with 
the  rule  laid  down  by  the  court  of  appeals  in  ?6  N.  T. 
279.  The  defendants  were  allowed  to  show  their 
equities,  and  the  whole  case  was  submitted  to  the  jury 
with  the  instruction,  in  substance,  that  whether  the 
note  was  given  for  accommodation  or  taken  by  fraud, 
the  plaintiffs,  before  they  could  recover,  had  to  show 
affirmatively,  as  part  of  their  case,  that  they  took  the 
note  before  maturity,  and  that,  when  they  took  it,  they 
took  it  without  notice  of  defendants' '  equities,  and 
either  then  parted  with  a  valuable  consideration  on  the 
faith  of  it,  or  agreed  to  part  with  a  valuable  considera- 
tion on  the  &ith  of  it,  and  subsequently,  before  maturity 
and  notice,  did  so." 

<?.  W.  CottereUy  for  appellants. 

TT.  W.  Ooodrich^  for  respondents. 
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Opinion  Per  Curiam. 

Opinion  by  Fbekdhan,  J. ;  Curtis,  Ch.  J.^  con- 
cnrrecL 

Judgment  and  order  affirmed,  with  costs. 


WILLIAM  V.  BROKAW,  et  al.,  Bespondents,  «. 
ANNA  A.  WALTON,  Appellant. 

Before  Cubtis,  Ch.  J.,  and  Fbeedman,  J. 

Decided  June  18,  1880. 

Appeal  from  an  order  denying  a  motion  to  set  aside 
an  inquest,  and  open  a  judgment  entered  thereon. 

O.  J5.  My^  for  appellant. 

G.  H.  Crav^ord^  for  respondents. 

.  Peb  Cueiam. — ^Upon  the  whole  case  no  sufficient 
reason  appears  which  calls  for  a  reversal. 
'  The  order  should  be  affirmed,  with  casts. 


FRANCIS  BROWN,  et  al.,  t.  GEORGE  S.  GUNNI- 
SON. 

Before  Cubtis,  Ch.  J.,  and  Sedgwick  and  Fbeed- 

MAN,  JJ. 
Leddid  June  18,  1880. 

Motion  by  defendant  for  leave  to  appeal  to  the  court 
of  appeals. 

Thomas  F.  Byrne^  for  the  motion. 

C.  E.  Tracy ^  opposed. 

Pee   Curiam. — The   papers  submitted  upon   the 
defendant's   application  for  leave  to  appeal  to   the 
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court  of  appeals,  fail  to  show  that  a  qaestion  of  law  is 
involved,  which  ought  to  be  reviewed  by  the  court  of 
appeals. 

LORENZO  THOMASSELLI,  Appellant,  i?.  MARI- 
ETTA R,  STEVENS,  Respondent.  * 

Before  Cttbtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  June  18,  1880. 

Appeal  from  judgment. 

Wm.  O.  Peckhamy  Jr.,  for  appellant. 

Julius  J.  LyonSy  attorney,  KaSi^John  Berry j  of 
counsel,  for  respondent. 

Pee  Cubla^h. — Judgment  affirmed,  with  costs. 


EDWARD  P.  FURLONG,  Appellant,  t.  ROBERT 

GAIR,  ET  AL.,  Respondents. 

PUading^faUe  repreaentationSy  hote  alleged— faiiure  to  allege  properly^ 

iiohen  waived. 

Before  Cttbtis,  Ch.  J.,  Sedgwick  and  Fbeedhan,  J  J. 

Appeal  from  judgment  entered  upon  the  report  of 
a  referee  in  favor  of  the  defendants. 

The  court,  at  General  Term,  after  consideration  of 
the  facts,  and  of  findings  of  the  referee  thereon,  said : 
'^  As  to  the  alleged  falsity  of  plaintiffs  representations, 
the  only  charge  made  in  the  answer  in  this  respect  oc- 
curs in  the  counter-claim,  wherein  defendants  aver  that 
by  reason  of  plaintiffs  ^  said  false  representations^ 
they  suffered  damage,  &c.  This  averment  refers  to 
certain  representations  set  forth  in  a  preceding  defense, 
but  the  said  representations  were  not  then  and  there, 
nor  are  they  in  any  other  part  of  the  answer,  described 
as  having  been  false.    If,  therefore,  the  testimony  given 
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upon  the  trial  in  support  of  the  theory  inyolving  the 
falsity  of  the  representations  as  the  foundation  of  the 
counter-claim,  had  been  duly  objected  and  excepted  to, 
the  finding  of  the  referee  that  they  were  false,  and  that, 
by  reason  of  sach  false  representations,  the  defendants 
suffered  damage  in  the  sum  of  $142.46,  could  not  be 
sustained  in  the  present  state  of  the  pleadings.  The 
testimony  came  in,  however,  without  objection ;  and  the 
question  of  falsity  seems  to  have  been  litigated  upon  it 
as  though  the  issue  had  been  fully  made  by  the  plead- 
ings. Under  these  circumstances  the  review  to  be 
made,  if  any  were  necessary,  would  have  to  be  confined 
to  the  sufficiency  of  the  evidence.  But  thia  has  been 
rendered  unnecessary  by  the  finding  that  the  contract, 
as  found,  was  terminated  by  notice.  Upon  such  ter- 
mination, the  defendants  became  entitled  to  an  ac- 
counting ;  and  in  the  course  of  that  the  sum  of  $142.46 
is  to  be  allowed  to  them  for  advances  and  ex- 
penses in  excess  of  profits,  even  if  they  should  not  be 
entitled  to  recover  it  as  damages  for  false  representa- 
tions. The  question  of  falsity  is  not  one,  ^therefore, 
which  affects  the  result,  so  far  as  the  amount  is  con- 
cerned." 

Truman  H.  Baldwin^  attorney,  and  Charles  W. 
Sassier^  of  counsel,  for  appellant. 

Arthur^  Phelps^  Knevals  &  Ransom^  for  respon- 
dents. 

Opinion  by  Fbeedman,  J. ;  Sedgwick,  Ch.  J., 
concurred. 

Judgment  modified  by  deducting  therefrom  $269.83 
erroneously  allowed  defendants  for  profits  subsequent 
to  their  rescission  of  the  contract  with  plaintiff,  and  by 
making  recovery  of  defendants  dependent  upon  a  re- 
assignment of  their  interest  in  the  patents,  and,  as  thus 
modified,  affirmed,  without  costs  to  either  party  on 
this  appeal. 
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EDWIN  WILEY,  Appellant,  v.  ANTHONY  AE- 

NOUX,  ET  AL.,  Respondents. 

Security /or  easts  hy  rum-resident — Code  Civil  Procedure  not  applicaUe  to 

order  for,  made  heforeits  passage. 

Before  Speib  and  Russell,  J  J. 

Bedded  Nomnber  22,  1880. 

Appeal  from  an.order  Erecting  the  plaintiff  to  file 
security*  for  costs. 

The  plaintiff  is  a  resident  of  Brooklyn.  Th^  Cffder 
appealed  from  was  made  April  13,  1880. 

The  court  at  General  Term  said :  ''In  the  case  of 
Lewis  V.  Parrell,*  decided  at  this  term  of  the  court,  it 
was  held  that  before  the  additional  chapters  of  the  new 
Code  went  into  operation,  it  was  necessary  for  a  plaint- 
iff residing  in  another  county  bringing  an  action  in  this 
court,  to  file  security  for  costs,  but  that  the  Code,  as 
amended,  had  changed  the  law  on  this  subject.  The 
order  appealed  from  was  made  before  the  change  in 
the  law  occurred.  It  was  correct  as  the  law  then  was, 
and  should  be  affirmed." 

Herbert  K.  OruiJcshank^  for  appellant. 
John  A.  Foster^  for  respondents. 

Opinion  by  Russell,  J. ;  Speib,  J.,  concurred. 

Order  affirmed,  with  costs  and  disbursements. 


DAVID  HARRISON,  et  al.,  Appellants,  v.  HEN- 

RY  NEWMAN  and  BERNARD  REILLY,  as 
Shereff,  &o..  Respondents. 

Before  Sedowiok,  Ch.  J.,  Speir  and  Russell,  J  J. 

Decided  ybveniber  22,  1880. 
♦  AntCy  p.  358. 
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This  is  an  appeal  from  a  judgment  for  the  defendants 
entered  upon  the  verdict  of  a  jury,  from  an  order  de- 
nying a  new  trial,  and  from  an  order  for  an  allowance. 

The  case  involved  mainly  questions  of  fact. 

McDaniel  &  SatUher^  attorneysi  and  Everitt  P. 
Wheeler,  of  counsel,  f ot  appellants. 

Vanderpoel,  Oreen  &  Quming,  attorneys,  and  Al- 
mon  Oaodwin,  of  counsel,  for  respondent  Reilly. 

Oeorge  W.  OaUnger,  attorney,  for  respondent 
Newman. 

Feb  Curiam. — Judgment  and  order  appealed  from 
affirmed,  with  costs. 


WILLIAM  B.  NEWBERRY,  et  al,,  Appellants,  t^. 
MICHAEL  W.  WALL,  Respondent. 

Before  Sedgwick,  Ch.  J.,  Speir  and  Russell,  J  J. 

Decided  December  23,  1880. 

This  is  an  appeal  from  a  judgment  entered  ux)on  a 
dismissal  of  the  complaint  at  the  trial  term.  The  cause 
had  been  tried  once  before,  and  is  reported  in  35 
Super.  Ct.  106.  At  that  trial  the  case  was  also  dis- 
missed. The  general  term  affirmed  the  court  below, 
and  from  that  decision  the  plaintiffs  appealed  to  the 
court  of  appeals,  where  the  judgment  was  affirmed  (66 
N.  T.  484). 

Henry  Whittdker,  attorney,  and  F.  JR.  Couderty  of 
counsel,  for  appellant. 

Huntley  cfe  Bowen,  for  respondent. 

Pe9  Curiam. — Judgment  affirmed,  with  costs. 
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MIGUEL  DE  ALDAMA,  Appellant,  7>.  FRANCIS 

F.  LASALA,  Respondent. 

Before  Sedgwick,  Ch.  J.,  Speib  and  Russell,  J  J. 

Decidsd  Navembtfr  22,  1880. 

This  is  an  apx>eal  from  a  judgment,  entered  n{>on 
the  report  of  a  referee,  in  favor  of  the  defendant,  and 
involves  only  questions  of  fact. 

Horace  Secor^  Jr.^  for  appellant. 

Starr  &  Hooker^  for  respondent. 

Pbb  Curiam. — Judgment  affirmed,  with  costs. 


JOHN  CAWLEY  t>.  EUGENE  KETELTAS,  bt  al., 

Exes.,  &c. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  November  22,  1880. 

Verdict  directed    for  plaintiff,    exceptions  to  be 
heard  in  the  first  instance  at  general  term. 

EeUy  &  Macra€j  for  plaintiff. 

Benry  W.  OlarTc  and  Richard  W.  Stevenson^  for 
defendants. 

Per  Curiam. — Judgment  reversed,  with  costs  of 
appeal  to  appellant  to  abide  event. 


AME3  H.  CHAMBERS,  Appellant,  v.  WILLIAM 
A.  APPLETON,  ET  AL.,  Respondents. 

Before  Sedgwick,  Ch.  J.,  and  Russell,  J. 

Decided  November  22,  1880. 

Appeal  by  plaintiff  from  order  of  reference. 
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BtetemoQl  of  the  dse. 


Wm.  W.  Badger^  attorney,  and  Wm.  R.  Beach, 
of  counsel,  for  appelknts. 

Dmcglas  OampbeU,  for  respondent. 

Feb   Cttbiav. — Order  affirmed,  with   ten  dollars 
costs  and  disbursements. 


PATRICK  SHEAHAN,  Affbllabt,    «.   THE   NA- 
TIONAL S.  S,  Co.,  RBSPOiromrr. 

Before  Sbdowiok,  Ch«  J^  Spsu  and  BussblIh  JJ. 

JDmdsd  Jketmbtr  Q»  1880. 

Appeal  from  judgment  in  favor  of  defendant,  entered 
on  report  of  referee. 

The  case  involves  only  questions  of  fact 

D.  &  T.  McMaTion^  for  appellant. 

John  CJietwoad^  for  respondent. 

SiBOGWicE,  Ch.  J.,  wrote  for  affirmance,  with  costs ; 
St'EiB  and  Russell,  JJ.,  concurred. 


GEORGE  W.  WELD,  et  al.,  Respondents,  «.  BER- 
NARD  REILLY,  Shebiff,  &o.,  Appellant. 

Before  SEDawiox,  Gh.  J.,  and   Speib  and  Fbeei>- 

MAN,  J«l. 
Leaded  December  6,  1880. 

Appeal  from  judgment  and  order  denying  motion 
for  new  trial  on  the  minutes. 

Vanderpoelj  Green  A  CwmnQy  attorneys,  and  John 
Yard  and  Almon  Qoodwin,  of  counsel,  for  appellant.  * 

Stickney  Jt  Shepard,  for  respondents.  ^ 

fiPEiB,  J.,  wrote  for  reversal  of  judgment  and  order, 
with  costs  ;  Sedgwick,  Ch.  J.,  concurred  in  result. 


COMPTON  9.  COMPTON.  679 


Statenenl  off  the  Cm0. 


COMPTON,  Respondent,  v.  COMPTON,  Appellant. 
Before  Sedgwick,  Cb.  J.,  and  Spmb^  J. 

Decided  Deemnber  6,  1880.  • 

In  this  action  for  the  dissolution  of  the  marriage 
oontract  on  the  ground  of  adultery,  ih»  cause  was  no- 
ticed for  the  special  term  and  was  put  on  the  calendar 
for  trial.  When  the  case  was  called  in  its  order  upon 
the  calendar,  an  apjdScatioii  by  the  def aidant  was  made 
to  have  the  issues  of  adultery  tried  by  a  jury.  The 
court  granted  the  order  under  section  970  of  the  Code, 
and  specified  the  issues  to  be  tried.  The  order  was 
made  on  the  18th  of  October,  and  directed  that  the 
cause  be  set  down  for  trial  on  the  25th  of  October,  upon 
the  da^  calendar  of  that  day,  in  part  8,  trial  term,  of 
this  court,  without  further  application. 

The  appeal  is  frdm  that  part  of  the  order  fixing  the 
time  and  place  for  trial. 

The  court,  at  General  Term,  said :  * '  The  order  having 
been  made  by  the  court  after  the  issues  had  been  se^ 
tied  and  the  case  on  the  calendar  by  notice,  the  court, 
we  think,  was  invested  with  full  authority  for  the  trial 
of  the  cause.  Ihe  disposition  of  the  whole  case  was 
placed  in  the  discretion  and  judgment  of  the  trial 
judge,  who  had  it  in  his  power,  at  the  time  when  the 
cause  was  called,  to  hear  the  issues  of  law  either  before 
or  after  the  issues  of  fact  had  been  determined,  depend- 
ing upon  the  situation  and  convenience  of  the  parties. 
The  case  of  Leslie  v.  Leslie  (11  Abb.  Pr.  N.  S.  311),  is 
not  in  point,  as  no  issues  had  been  settled  when  the 
motion  there  was  made  to  put  the  case  on  the  calendar 
for  trial." 

Richard  8.  Newcombe^  attorney,  and  Albert  Oar- 
dozoy  of  counsel,  for  appellant. 
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Statement  of  the  Case. 

Maday  &  Mudge^  attorneys,  and  Wm.  A.  Beach, 
of  counsel,  for  respondent. 

Opinion  by  Speib,  J. ;  Sbdgwiok,  Ch.  J.,  con- 
curred. 

Order  affirmed,  with  $10  costs. 


ADOLPH  QUETTING,  Appellant,  v.  THE  DRY 
DOCK,  &o.,  R.  R.  CO.,  Respondent. 

Before  Sedowick,  Ch.  J.,  Speib  and   Russell,  JJ.. 

Decided  December  %  1880. 

Appeal  from  a  judgment  entered  upon  a  verdict 
of  the  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial  on  the  minutes. 

A.  H.  Stoiber,  attorney,  and  T.  H.  SmUhj  of  coun- 
sel, for  appellant. 

JRohinson  <fe  Scrihner,  for  respondent. 

Per  Curiam. — ^We  see  no  ground,  upon  an  exami- 
nation of  the  evidence  and  the  exceptions  in  this  case, 
for  interference  with  the  verdict  of  the  jury. 

The  judgment  and  the  order  api)ealed  from  must 
be  affirmed,  with  costs. 


ABRAHAM  DE  BEVOISE,  et  al.,  Respondents,  v. 
THE  PROVIDENCE  &  STONINGTON  S.  S.  Co., 
Appellant. 

Before  Sedgwick,  Ch.  J.,  Speir  and  Russell,  J  J. 

Decided  December  6,  1880. 

Appeal  from  judgment  and  from  order  denying 
motion  for  new  trial  on  the  minutes. 
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Opinion  Per  CurianL 


Wm.  P.  DixoUy  attorney,  and  WTieeler  H.  Peckham^ 
of  counsel,  for  appellant. 

Echoin  Kemptcm^  tor  respondent. 

Per  Curiam. — ^We  find  that  no  errors  were  com- 
mitted on  the  trial,  and  that  the  verdict  is  folly  sus- 
tained by  the  evidence. 

The  judgment  and  order  appealed  from  is  aflkmed, 
with  costs. 


^•^^ 


THE  LATB 


CHIEF-JUSTICE    CURTIS. 


At  a  General  Term  of  the  Superior  Court  of 
»  the  city  of  New  York,  held  at  the  Court- 

house   in   the   city  of  New    York,   on 
October  26, 1880. 

.  Present: — ^Honorable  John  Bedgwicb:,  Ch.  J.,  Hooper  C. 
Yak  Yobst,  Gilbert  M.  Sbeib,  John  J.  Fbeedman, 

HOBAOS  BUBSBLL,  J  J. 

The  court  met  relative  to  the  death  of  the  late  Chief- 
Justice,  William  £.  Cubtis. 

Hon.  John  SvdqwkXj  Ch.  J.,  made  the  following  re- 
marks: 

William  E.  Cubtis,  late  Chief  Judge  of  the  Superior 
Court  of  the  city  of  New  York,  died  on  July  6,  a.  d.  1880. 
He  was  bom  in  Watertown,  Litchfield  county,  in  the  State  of 
Connecticut,  on  September  29,  a.  d.  1823.  He  became  a 
judge  of  the  court  on  January  1,  a.  d.  1872.  The  tenor  of 
his  life  had  been  a  happy  preparation  f pr  that  office.  He 
was  graduated  at  Washington  College,  now  Trinity  College,  in 
Hartford,  in  July,  1843.  The  liberal  studies  he  began  there 
were  continued  by  him,  and  through  all  his  years  gave  him 
pleasure  and  elevation  of  thought.  His  experiences  had  been 
unusually  varied  and  enlightening.  The  bias  of  his  tempera- 
ment turned  him  to  the  duties  of  life.  He  had  not  avoided  any 
of  them,  and  his  performance  of  them  had  made  him  practi- 
cally effective  in  his  efforts.  He  had  been  an  active  member  of 
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religions,  academical,  business,  and  social  incorporations.  He 
had  given  great  and  cordial  attention  to  the  common  school 
system  of  this  city,  and  had  been  a  member  and  President  oi  the 
Board  of  Education.  It  had  been  his  habit  to  meet  f ullj  his 
obligations  as  a  citizen  to  the  State  and  to  the  Nation.  In  many 
travels,  though  this  country  and  Europe,  he  had  scrutinized 
men  and  their  customs,  social  and  political;  he  therefore 
understood,  in  a  broad  and  wise  way,  those  local  or  national 
peculiarities  which  often  excite  surprise  or  prejudice.  He 
began  his  professional  career  with  the  late  Mr.  William  Cuilis 
Noyes,  so  distinguished  for  his  legal  learning.  His  success 
at  the  bar  had  been  such,  that,  for  many  years  before  he  was 
a  judge,  his  large  clientage  had  required  his  advice  in  most 
of  the  branches  of  the  law,  but  particularly  in  the  laws  that 
regard  the  mercantile,  commercial  and  manufacturing  afiairs 
of  this  country.  His  character  had* attracted  the  confidence 
of  many  persons  who  were  not  clients,  and  who  wished  to  be 
guided  by  him  in  their  personal  concerns  or  the  manage- 
ment of  their  property.  He  was  modei*ate  in  liis  dispositioa 
and  sagacious  in  mind.  These  qualities  ruled  his  actions, 
and  were  manifested,  even  when  his  sensibility,  wliich  was 
great  for  a  man  of  his  career,  had  been  aroused  by  circum- 
stances. The  methods  he  used  were  exact  and  systematic 
The  dignity  of  his  bearing  and  his  polished  manners  were 
not  more  conspicuous  than  his  kindness,  which  gave  to  those 
who  addressed  him  a  right  to  his  attention.  Above  all 
things  else,  an  unreserved  obedience  to  his  duties,  love  of 
truth,  and  honor  without  spot,  had  directed  his  ways. 

With  this  character  and  these  acquirements  he  became  a 
judge,  and  they  set  then*  stamp  upon  his  judicial  acts.  As 
the  ever  to  be  venerated  Halo  resolved  and  acted,  he  too 
did  justice,  "  uprightly,  deliberately  and  resolutely.*'  Forms 
were  not  ignored,  and  he  comprehended  all  details,  but, 
passing  by  small  things,  he  went  toward  and  reached  tlie 
substance  of  the  facts  and  the  reason  of  the  law.  His 
nature  did  not  allow  him  to  forgot  that  the  law  he  was  to 
administer  hiul  been  built  upon  the  conduct  of  men,  i:i  thc?r 
pnicticrJ  relation  ;  and  that  the  peoi)lc,  not  kiiowini^  tlio  l?i\r 
iuthe  shape  of  general  proposition,  were  in  gre;it  part^jiiLloJ 
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by  custom  and  the  indications  of  special  clrcnmstances.  It 
"was  his  pleasure,  however,  to  perceive  what  was  common  to 
the  conscience  and  knowledge  of  men  generallj,  and  what 
were  the  necessities  of  all  societies,  and  npon  them  to  form 
the  role,  rather  than  npon  the  customs  of  limited  trades  or  of 
particular  communities.  He  was  reluctant  to  look  for  the 
law  of  the  land  in  his  opinion  as  an  individual.  The  con- 
venience of  the  bar '  in  their  practice  was  constantly  re- 
membered  by  him.  He  was  not  wholly  absorbed  by  the 
more  intellectual  or  the  public  exercises  of  his  official 
functions.  He  gave  minute  and  scrupulous  attention  to  the 
lesser  duties,  which  are  not  open  to  public  inspection. 

At  the  harmonious  close  of  his  life  in  the  room  where  he 
was  born,  after  bidding  farewell,  with  calm  and  serene  mind, 
to  his  family  one  by  one,  he  died  in  religious  faith  and 
hope.  His  body  was  laid  in  the  earth,  near  his  father's 
body,  in  the  sunshine  of  an  unclouded  summer  day. 

From  the  day  of  his  becoming  a  judge  to  his  last  day — 
even  to  his  last  houJrs — ^he  used  all  his  faculties,  and  did  his 
utmost  to  fill  his  office  faithfully  and  wisely.  For  this  and 
its  results,  the  court  perpetuates  an  expression  of  its  respect 
and  reverence,  as  great  as  may  be  due  to  such  a  man. 

Qn  motion — adjourned  sme  die. 


At  General  Term,  March  11, 1881. 

Before  Sedgwick,  Ch. «[.,  and  Fbex3>man  and  Tbitax,  J  J. 

Mr.  Lewis  L.  Ddafield  arose  and  addressed  the  court  as 
follows : 

May. it  please  the  conrt : 

I  am  charged  by  the  bar  with  the  duty  of  presenting  to 
this  court  the  record  of  the  proceedings,  of  the  meeting  of 
the  bar,  held  in  memory  of  the  late  Chief-Justice  Cuetis. 

I  lay  this  record  upon  your  Honor's  bench  as  the  last 
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tribute  of  the  bar  to  a  good  aad  learned  judge,  aad  in  doing 
80  it  is  my  duty,  as  my  pleasoje,  to  move  that  the  record  of 
our  proceedings  be  entered  in  full  upon  the  minutes  of  this 
court,  and  that  it  be  furnished  to  the  reporters  of  the  court 
to  be  included  in  the  next  volume  of  its  reports. 

Chief-Justice  Sbdowiok,  in  granting  the  motion,  said : 

Such  proceedings  have  been  already  had  in  this  court 
that  it  would  be  inappropriate  to  say  more,  on  this  occafiion, 
than  that  the  motion  is  granted,  and  the  derk  be  directed  to 
carry  it  into  effect. 


MINUTES  of  a  meeting  of  the  W,  hdd  in  ihs  general 

term  room  of  the  ewpreme  cowrt  in  the  city  of  Ntfm 

York^  on  Hie  26^  day  of  October^  1880,  in  memory  of 

William  E.  Curtie^  deoeasedy  chief  jueiice  qf  the  eun 

j^erior  court. 

Mr.  Lewie  L.  Delafidd  called  the  meeting  to  order,  and 
nominated,  as  presiding  officer,  the  Hon.  Noah  Davis,  Chief- 
Justice  of  the  Supreme  Court 

Mr.  Ddafidd  nominated  as  vice-presidents : 
Hon.  John  Sedgwick,  Chief  Judge  of  the  Superior  Court. 
Hon.  Charles  P.  Daly,  Chief  Judge  of  the  Court  of  Com- 
mon Fleas. 
Hon.  Samuel  Blatohfobd,  Judge  U.  S.  District  Court 
Hon.  Delano  C.  Calvin,  Surrogate. " 
Hon.  Fbedebick  Smyth,  Recorder. 
Hon.  H.  a.  Gildebsleevb,  City  Judge. 
Hon.  John  M.  Babboub,  late  Chief  J^iistice  of  the  Superior 
Court. 
Mr.  Brai/nerd  nominated  as  secretaries : 

Mr.  Clifford  A.  Hand. 
Mr.  John  L.  Cadwaladeb. 
Mr.  John  MoL.  Nash. 
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Mr.  Charles  Tracy  ofEered  the  following  reBolation, 
which  was  tmammously  adopted. 

JSesdvedf  That  the  Hon.  William  E.  Cubtis,  daring  his 
practice  at  the  Bar  in  this  dty  for  more  than  twenty-five 
years,  and  his  service  for  the  last  eight  years  on  the  bench 
of  the  Superior  Conrt^  of  which  he  was  chief  judge  since 
October,  1876,  by  his  ability,  leaniii^,  integrity  and  courtesy 
gained  our  strong  respect  and  esteem ;  and  we  share  largely 
in  the  public  sorrow  caused  by  his  death.  His  balanced 
mind  and  calm  temper  bore  the  labors  and  cares,  sometimes 
perplexing,  of  the  judicial  office,  with  patience,  impartiality 
and  dignity;  and  in  private  life,  his  pure  character,  high 
principles,  varied  attainments  and  true  re^nement  and  mod- 
esty made  him  attractive  as  a  companion  and  personal 
friend.  It  is  a  grateful,  though  sad  duty,  as  he  passes  from 
among  us^  thus  to  record  our  appreciation  of  his  public  and 
private  worth.'* 


The  following  gentlemen  addressed  the  meeting  in 
seconding  the  resolution : 

Judge  Yan  Yobst,  in  speaking  to  the  resolution,  said : 

Mr.  President  <md  Gentlemen  of  the  Bar : 

It  is  eminently  fitting  that  the  death  of  a  good  judge 
should  not  be  allowed  to  pass  without  appropriate  notice 
and  action  by  his  contemporaries  of  the  bar  and  bench. 
The  memory  of  those  who  have  well  filled  their  part  in 
the  administration  of  justice,  and  in  the  responsible  and  use- 
ful places  of  life,  should  be  dearly  cherished  and  sedulously 
preserved. 

I  have  yielded  to  the  wishes  of  my  brethren  in  the  court 
over  which  Judge  Oubtis  lately  presided,  in  appearing  to-day 
to  speak  of  its  appreciation  of  his  excellent  character,  and 
qualities  as  a  citizen  and  a  judge,  and  to  express  its  sense  of 
the  great  loss  it  has  sustained  in  his  death. 

It  was  in  tlie  early  days  of  July  last  that  we  were  first 
startled  with  the  intelligence  of  his  sudden  and  severe  ill- 
ness, too  l^oon  followed  with  the  news  of  his  death.     A 
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few  hours  only  before  Iieariug  of  his  death,  in  a  oommtmi- 
eatdon  written  by  his  own  hand,  his  associates  were  advised 
that  he  expected  to  be  in  his  place  on  the  bench  to  assume 
its  duties  at  an  hour  named.  Sut  a  rapid  and  fatal  change 
in  his  illness  defeated  his  intention,  and  left  his  place  vacant. 
Suddenly  ^^  the  silver  cord  was  loosed,  and  the  golden  bowl 
was  broken,"  and  a  good  judge  left  us,  '^  to  receive  a  just 
reward  of  his  integrity  from  the  Judge  of  judges,  at  the 
great  assize  of  the  world." 

Chief-Justice  Cubtis  was  bom  in  Litchfield  county, 
Clonnecticut,  in  September,  1823.  He  was  descended  from 
worthy  ancestors,  who  came  to  this  country  as  early  as  the 
year  1632,  and  settled  Stratford,  Connecticut.  His  ancestry 
was  notable.  Th^  family  from  which  he  sprang  is  justly 
honored  in  the  State  of  his  birth,  by  a  record  of  excellent 
service  in  public  affairs.  Members  of  it  have  left  the  im- 
press of  their  character  upon  the  laws  which  they  aided  in 
framing  and  expounding.  Among  them  are  to  be  found 
both  legislators  and  judges,  whose  lives  reach  back  to  the 
early  days  in  our  national  history.  His  grandfather  repre- 
sented Connecticut  in  Congress  towards  the  close  of  the  last 
century,  and  was  for  many  years  one  of  the  judges  of  the 
Supreme  Court  of  Errors  in  that  State,  and  his  great-grand- 
father, Benjamin  Paine,  in  colonial  days,  sat  with  the  Gov- 
ernor in  the  High  Court  of  Appeals  in  the  colony  of  Con- 
necticut. His  father,  Holbrook  Curtis,  was  a  sound  lawyer, 
and  was  held  in  the  highest  esteem  as  a  man,  in  the  count  j 
in  which  he  lived.  It  is  stated  that  he  moved  to  Water- 
town,  where  he  afterwards  died,  at  the  request  of  its  town 
people,  who  sought  to  have  the  influence  of  his  good  life  and 
judicious  counsel  in  their  midst.  This  I  regard  the  greatest 
'mark  of  confidence  which  could  have  been  paid  him  by  any 
peoples.  He,  too,  in  the  end,  attained  to  judicial  station  in 
the  community  which  demanded  his  services.  The  traditions 
and  spirit  of  such  preceding  lives  must  needs  leave  their  in- 
delible mark  upon  those  who  spring  from  them ;  and  William 
£.  Cubtis  was  truly  loyal  to  the  good  name  and  report  of  his 
ancestors,  and  has  left  in  the  record  of  his  own  life,  no  act  to 
mar  the  fairness  of  his  family  escutcheon. 
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He  was  wdl  educated  in  the  broad  sense  in  which  that 
term  is  used  with  us.  New  England  has  made  ample  pro- 
vision in  its  schools,  academies  and  colleges  for  the  education 
of  her  children,  and  in  his  early  days  and  matnrer  youth  he 
had  the  largest  opportunity  for  academic  and  collegiate  train- 
ing and  culture.  He  was  graduated  at  Trinity  College,  Con- 
necticut. But  his  education  did  not  end  with  his  college 
days,  nor  did  he,  on  receiving  his  diploma,  lay  aside  his  books. 
He  was  always  a  thoughtful  student.  His  aim  appeared  to 
have  been  to  thoroughly  educate  himself  for  a  life  of  extended 
usefulness  in  every  walk  and  relation ;  so  that  he  was  not 
only  a  good  Latin  scholar,  and  familiar  with  the  Greek,  but  he 
also  acquired  a  familiar  knowledge  of  the  French,  Spanish 
and  other  modem  languages. 

As  it  was  his  intention,  early  formed,  to  study  and 
practice  the  profession  of  the  law  in  the  city  of  New  York, 
he  knew  well  enough  how  serviceable  to  him  and  othei's, 
with  whom  in  the  prosecution  of  a  commercial  practice  he 
might  be  brought  in  communication,  would  be  a  familiar 
knowledge  of  the  modem  languages,  and  I  am  sure  that  in 
the  end  he  was  not  mistaken  in  this  conclusion.  He  studied 
law  in  this  city  with  that  admirable  and  highly-gifted  lawyer 
and  advocate,  William  Curtis  Noyes,  and  was  admitted  to  the 
practice  of  the  profession  in  the  year  1846. 

One  cannot  speak  too  warmly  of  his  character  as  a 
counselor  in  his  profession  and  as  an  advocate.  His  practice 
was  large  not  only  in  the  State,  but  in  the  Federal  Courts, 
and  all  who  had  business  relations  with  him,  lawyers  and 
clients,  individuals  and  corporations,  bear  unifonn  testimony 
to  the  fairness  of  his  dealings,  and  to  his  intelligent  and  np- 
right  conduct  on  all  occasions.  He  seemed  to  have  an  intai-' 
tive  idea*  of  right  and  justice,  from  which  he  never  swerved. 
He  was  a  safe  guardian  of  every  interest  committed  to  his 
management,  and  allowed  no  seliish  pui*pose  to  swerve 
him  from  entire  justice  to  others.  This  sentiment  was 
carried  in  instapces  to  self-sacrifice.  He  was  a  large-minded 
man,  and  the  current  of  his  thoughts  and  actions  was  limited 
by  no  narrow  bounds ;  it  deepened  and  widened,  according  to 
the  subject  he  was  called  upon  to  consider. 
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But  although  he  was  actively  engaged  in  die  practice  of 
the  law,  and  never  slighted  the  demands  it  made  upon  his 
time  and  thoughts,  he  was  not  unmindful  of  other  claims 
and  interests,  outside  of  his  profeuion.  He  was  the  head 
of  a  large  household,  well  managed  and  ordered  The 
affairs  of  his  family  were  near  his  heart  and  were  affec- 
tionately and  wisely  adjusted.  He  was  a  tender  husband  and 
a  kind  and  considerate  father.  He  took,  as  one  would  well 
suppose  he  might,  a  deep  intereBt  in  the  cause  of  common 
school  education,  and  was  for  several  years  a  commissioner 
of  education,  and  finally  became  tke  president  of  its  board, 
and  kept  up  until  the  last  his  concern  for  the  system.  He 
quite  well  understood  the  duty  of  the  8tate  with  regard  to 
the  education  of  its  youth,  and  the  caution  needed  in  wiady 
administering  the  system,  so  that  the  tru^  end  should  be 
reached, — ^the  formation  of  an  intelligent  and  upright  citixen- 
slup. 

And  when,  after  a  considerable  practice  of  his  profession, 
he  had  reached  an  age  and  gained  an  experience  which 
fitted  him  for  the  station,  the  advocate  with  an  unbl^oaished 
record  was  advanced  by  the  choice  of  the  community,  and 
with  the  approval  of  the  bar,  to  be  a  Judge  of  the  Superior 
Court.  This  office  he  had  held  at  the  time  of  his  death  for 
a  period  of  eight  years  and  upwards. 

The  volxmics  of  the  reports  of  the  court,  of  which,  in  the 
end,  he  came  to  be  Chief  Justice,  contain  the  opinions  and 
judgments  pronounced  by  him  in  many  important  contro- 
versies, and  exhibit  the  truly  judicial  training  and  cast  of  his 
mind,  and  bring  out  in  clear  relief  the  sound  sense,  the  clear 
intelligence,  and  the  prevailing  love  of  justice  and  equity 
which  always  influenced  his  judgment.  Ko  technical  quib* 
bles,  no  refinement  of  casuistry  could  break  into  the  notiona 
of  right  and  wrong  which  his  own  common  sense  suggested 
to  him. 

Most  of  you  who  are  now  present,  and  who  have  often 
appeared  before  him,  have  observed  his  dignified  and  cour* 
tcous  deportment  on  the  bench,  as  well  as  the  over-present 
patience  and  considerate  attention  which  characterized  liitn 
when  he  presided  at  trials.    He  never  ceased  to  be  the  true 
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gezitl«nan.  Not  only  ootmBd  engaged,  young  and  old,  bnt 
parties^  witnesses,  and  jniymen  ahnred  the  qnieting  influence 
of  hJB  oonduet  and  bearing  mi  a  jndge.  In  the  canses  tried 
before  him  on  the  equity  side  of  the  conrt,  which  often 
d^nand  consideration,  and  on  appeals  to  the  general  term, 
he  was  always  prompt  in  rendering  his  decisions.  This  pro- 
ceeded from  his.  thorough  training  and  business  habits, 
strengthened  by  the  conviction  that  tardy  justice  was  often 
its  virtual  denial.  In  his  consultations  with  his  brethren,  he 
was  always  ready  at  the  appointed  time  with  his  opinions.  I 
have  rarely  known  of  an  instance  of  failure  in  this  regard. 
He  was  always  prepared  to  give  a  rsspectful  consideration  to 
dissenting  views.  He  would  not  cling  tenaciously  or  un- 
reasonably to  a  concludoA  which  he  had  reached.  In  the 
presence  of  a  so|mder  and  better  view,  he  would  yield.  His 
judicial  office  and  duties  always  received  his  first  attention, 
and  although  interested  in  other  concerns,  he  never  allowed 
them  to  interfere  with  his  obligations  to  the  courts. 

I  have  said  that  even  during  his  judicial  term,  interests  of 
moment  engaged  him.  Societies  and  associations,  literary, 
soeial,  scientific  and  benevolent,  all  held  an  appropriate  place 
in  his  regard,  and  their  daims  were  acknowledged  and  satis- 
fied. 

Now,  such  a  character  as  we  find  developed  in  Judge 
OuBns  would  still  b^  incomplete  without  a  religious  element, 
and  this  preailed  in  him  to  a  large  degree.  Bnt  although  his 
faith  was  clear  and  distinct,  and  according  to  the  traditions 
of  his  ancestors,  yet  it  was  broad,  and  made  no  approach  to 
bigotry. 

His  ideas  were  catholic.  He  was  charitable  in  his  judg- 
ments of  others,  and  even  respected  their  honest  opinions  as 
to  questions  subjective  or  objective.  He  lived  and  died  in 
the  faith  of  his  fathers ;  and  from  his  father's  house,  which  he 
had  inherited,  surrounded  by  its  lawns  and  trees,  in  the  beau- 
tiful village  of  Watertown,  and  which  he  so  much  loved,  and 
to  which  be  always  gladly  went  when  the  summer  vacation 
arrived,  his  remains^  surrounded  by  a  sorrowing  family, 
were  borne  by  the  townspeople  to  the  church  on  the  adjoin- 
ing square. 
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This  church  was  well  filled  on  that  bright  Bummer  morn- 
ing with  the  people  of  the  place,  many  of  whom  had  known 
him  in  his  early  life,  and  looked  npon  his  career  of  nsef nl- 
nees  and  honor  in  this  metropolis  with  interest  and  pride, 
and  who  had  come  to  take  a  last  farewell  of  him  on  earth, 
and  to  accompany  the  casket  which  contains  his  remains  to 
its  quiet  resting-place  in  the  neighboring  cemetery. 

He  died,  and  was  buried,  as  we  may  well  consider  he 
could  have  desired. 

The  late  Chief  Justice  of  the  Court  of  Appeals,  at  the  sum- 
mons of  the  angel  of  death,  left  the  judicial  work  upon  which 
he  was  at  the  moment  engaged.  The  lamented  Hamilton 
W.  Robinson,  that  experienced  jurist,  whom  we  all  so  greatly 
loved,  walked  feebly  from  the  judicial  seat,  which  he  had 
adorned,  to  the  chamber  of  sidness,  never  to  return  here ; 
and  Chief  Justice  Monell,  in  the  midst  of  the  exalted 
duties  of  judicial  station,  died  in  the  completeness  of  his 
fame,  and  at  the  commencement  of  a  new  term  to  which  he 
had  been  lately  chosen.  That  summer  rest  at  Watertown  to 
which  Judge  Curtis  looked  forward  to  fit  him  for  the  dis- 
charge of  duties  in  the  fall,  he  has  exchanged  for  the  un- 
broken rest  which  eternity  unfolds  to  the  wearied  ones  of 
this  mortal  life. 

What  can  I  say  more  of  our  departed  friend  ? 

His  commanding  presence,  his  excellent  judgment,  his 
social  virtues,  his  pure  conversation,  enriched  by  extensive 
reading  and  much  observant  travel,  his  sympathetic  natm-e 
and  kind  ofiices,  remain  with  us  now  only  as  a  memory. 

I  lay  these  few  leaves,  moistened  with  tears,  upon  his 
bier,  upon  which  are  written  our  precious  thoughts  of  hira, 
and  the  lasting  regard  in  which  his  memory  is  held  among 
those  who  knew  him  well.  There  is  no  foul  spot  to  sully 
the  fair  record  of  his  life.  It  is  clear  and  stainless  as  the 
lawn  which  symbolizes  his  office.  "We,  upon  whom  tlie 
warm  light  of  his  life  fell,  and  who  were  strengthened  by  his 
unfaltering  purpose  "  to  do  justly,  love  mercy  and  walk 
humbly,"  may  well  deplore  his  death  and  seek  to  preserve  to 
others,  who  come  after,  for  their  guidance,   comfort  and 
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encouragement,  the  record  of  a  good  and  a  true  life,  aa  a  man, 
an  advocate  and  a  judge. 

Mr,  Henry  «/*.  Soudder  delivered  a  memorial  address  on 
the  death  of  chief-  justice  ^urtis.  (> 

Mr.  Chairman: 

I  venture  a  few  words  in  addition  to  the  beautifal  tribute 
Judge  Van  Voest  has  offered  to  the  memory  of  the  friend 
we  have  met  to  honor  and  to  mourn. 

I  had  hoped  to  present  on  this  occasion  something  more 
extended,  and  perhaps  more  pertinent  than  my  strength 
allows  at  the  moment.  A  temporary  malady  unfits  me  for 
speaking  at  length,  and  compels  me  to  Kmit  my  remarks,  so 
that  much  I  had  desired  to  say  in  behalf  of  a  friend  with 
whom  I  held  an  exceptionally  intimate  relation  for  thirty  odd 
years,  must  remain  unsaid. 

This  close  relation  was  warmed  into  friendship  by  fre- 
quent intercourse,  and  possibly  strengthened  by  ties  in  the 
nature  of  kinship  that  sprung  up  a  few  years  after  our 
original  acquaintance. 

Few,  perhaps  none,  here  knew  Chief-Justice  Cubits  so 
thoroughly,  so  intimately  as  I  knew  him,  so  well  understood 
his  general  nature  and  habits,  his  noble  and  generous  quali- 
ties, and  hence  in  some  sense  I  felt  it  a  personal  duty  to  pre- 
sent him  to  you  and  to  the  bar  more  fully  than  I  find  myself 
able  to  do.  This,  howewr,  has  been  most  appropriately  done 
by  Judge  Van  Voest. 

My  acquaintance  with  Chief-Justice  Cusns  began  when 
I  was  in  my  undergraduate  courae  in  Trinity  College,  of 
which  he  was  an  alunmus.  He  had  closed  his  preliminary 
legal  studies,  and  been  Emitted  to  practice,  before  1  first 
met  him. 

He  entered  college  with  most  thorough  preparations,  due 
largely  to  the  intelligent  care  of  finely  educated  parents.  If 
we  look  to  birthright  for  distinction  we  will  assuredly  find 
no  family  line  of  greater  worth,  power,  or  connection  than 
that  from  which  our  friend  descended.  His  childhood  and 
youth  were  passed  in  an  atmosphere  of  refinement  and  cul- 
VoL.  XIV— 88 
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tore.  His  college  reputation  was  that  of  a  superior  scholar 
and  advanced  thinker.  Gifted  with  unusually  fine  taste,  and 
exquisitely  susceptible  to  the  beautiful  and  harmonious,  he 
naturally  addressed  himself  to  polite  literature  in  the  classics, 
and  Greek,  with  its  elegancies  of  formation  and  expression, 
was  at  this  time  his  favorite  study.  Modern  languages  early 
engaged  his  attention.  He  was  familiar  with  the  great 
authors  of  Italy,  France  and  Spain,  and  when  fatigued  by 
professional  or  judicial  labors,  he  found  recreation  in  their 
works. 

With  these  tendencies  to  liberal  taste  we  may  look  for  his 
earnest  participation  in  all  sasthetic  movements.  He  hastened 
to  contribute  to  the  advancement  of  art  and  literature  in  all 
their  varied  forms,  and  in  accordance  with  this  disposition, 
early  took  membership  in  the  prominent  eocieties  and  organ- 
izations  of  the  city  designed  for  their  development.  Under 
the  same  impulse  he  devoted  several  years  to  the  cause  of 
practical  education  in  the  schools  of  the  city  ;  years,  too,  when 
his  professional  labor  was  intense,  and  the  volume  of  his 
engagements  exceedingly  large. 

With  these  generous  attributes  he  could  not  be  a  technical 
practitioner.  He  depended  always  upon  principle  rather 
than  case,  and  solved  his  legal  questions  by  analysis  instead  of 
illustration.  A  sound  reason  had  more  weight  with  him  than 
a  dozen  cases  scantily  covering  the  one  under  consideration.^ 

His  practice  was  large  and  exceedingly  lucrative.  It  pre- 
sented, however,  but  few  ostentatfbus  features.  His  relined 
and  meditative  temperament  could  illy  brook  the  jangle  of  a 
jury  trial,  and  he  found  more  pleasure  in  framing  a  compro- 
mise of  disputes  than  achieving  a  triumph  through  the  verdict 
of  a  jury  acting  upon  conjecture  or  prejudice. 

In  business  affairs  he  was  singularly  methodical  and  precise. 
He  instinctively  abhorred  irregularity.  Member  of  an  eia- 
inent  political  party,  and  wedded  to  its  great  cardinal  princi- 
ples, he  witnessed  the  local  abuses  of  some  of  its  leaders  witli 
indignation,  and  addressed  himself  with  intense  aixior  to  their 
^correction. 

Judicial  honors  had  been  tendered  to  him,  but  declined. 
When,  however,  th©  great  reform  movement  swept  its  purify. 
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ing  stream  throngh  the  various  channels  of  the  city  govern- 
ment, he  yielded  to  the  demands  of  its  leaders  and  ascended 
•  the  bench.  Every  fiber  of  his  being  thrilled  in  sympathy 
with  that  movement,  and  no  one  who  witnessed  his  labors  in 
aid  of  reform  can  forget  the  sorpassing  energy  he  gave  to  the 
canse. 

His  judicial  career  was  marked  by  exceptional  prudence, 
wisdom  and  kindness.  He  carried  to  the  bench  the  simple 
dignity  of  the  fireside, — ^he  needed  no  more.  No  one  ever 
dreamed  of  invading  the  proprieties  of  his  position,  no  one 
ever  thought  to  secure  success  by  operating  upon  his  preju- 
dices, for  he  was  without  prejudice. 

Justice  needed  no  mythical  blindfolding  when  he  wor- 
shiped at  her  shrine.  His  courtesy  was  a  natural  grace.  He 
was  absolutely  free  from  the  presumptuousness  that  conceives 
the  ability  to  compass  all  the  principles  of  a  complicated  caisc 
upon  the  mere  opening  of  counsel,  and  confuses  reason  by 
crude  interruptions.  He  listened  patiently  and  deliberated 
carefully. 

There  was  one  marked  aspect  of  his  character  that  may 
appropriately  be  presented  to  tliis  assemblage.  He  was  pos- 
sessed of  a  thorough  Christian  faith,  and  early  became  a 
member  of  the  Episcopal  Church,  and  one  of  its  most  earnest 
supporters.  A  resolution  of  the  wardens  and  vestry  of  St. 
George's  church  in  this  city,  where  he  was  a  worshiper  for 
nearly  twenty  years,  portrays  something  of  the  esteem  in  wliich 
he  was  borne.  I  shall  ask  my  friend  Mr.  Vanderpoel  to  read 
it,  as  my  voice  reminds  me  to  abridge  my  observations. 

Mr.  Cliairman,  in  this  connection  I  am  permitted  to  draw 
aside  the  vail  from  a  spectacle  alike  impressive  and  instructive, 
Our  friend  was  conscious  of  his  impending  fate.  Death 
came  to  him  without  a  shadow  of  disquiet.  He  serenely 
witnessed  its  approach,  and  as  the  supreme  hour  drew  on 
him  gathered  in  the  loved  ones  of  his  family,  his  wife,  the 
most  devoted  of  her  sex,  his  children,  fond  and  intelligent, 
and  asked  the  beautiful  services  provided  by  the  Church  for 
the  comfort  of  those  about  to  part  from  its  earthly  minis- 
trations ;  and,  even  as  the  last  response  fell  audibly  from  his 
weakening  lips  upon  the  ears  of  this  mourning  group,  his 
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spjirit  pafised  over  the  dai^  stream  to  the  eeholess  ehore,  there 
to  be  made  perfect  with  kindred  spirits. 

The  autumn  brings  you,  sir,  and  your  associates,  to  th& 
activities  of  your  high  positions.  In  the  discharge  of  your 
duties  you  will  have  frequent  occasion  to  think  of  your  late 
friend  and  brother.  Your  thoughts  will  turn  to  the  distant 
country  grave  over  which  the  dull  leaves  of  October  are 
thickly  gathering,  and  so  turning  and  dwelling  upon  him  who 
lies  there,  you  will  pay  him  the  homage  of  love  for  his  worth 
honor  for  hie  virtues,  and  thus  will  you  keep  his  memory 
green. 

Mr.  Aaron  J.  Vcmderpod  next  addressed  the  meeting, 
and,  in  the  course  of  his  remarks,  said : 

Four  years  since,  you  presided  at  the  meeting  of  the  Bar 
convened  on  the  occasion  of  the  death  of  Chief-Justice 
MoNELL.  Judge  CuBTis  met  with  us,  and  was  assigned  by 
his  brother  members  of  the  court  to  express  their  sorrow  iu 
their  bereavement.  The  aptness  and  beauty  of  his  address  on 
that  occasion  was  striking.  It  was  a  just  tribute  to  one  whom 
your  Honor  then  characterized  as  "a  maix  who  worthily 
bore  the  great  honors  he  worthily  enjoyed,"  a  sentiment  which 
applies  equally  well  to  his  successor. 

Bemarks  made  by  E,  TFl  Stoughten. 

"We  have  met  together  to  pay  to  the  memory  of  oar  de- 
parted brother.  Judge  Oubtis,  that  tribute  of  respect  and 
affection  which  in  his  lifetime  he  had  so  well  earned.  I  knew 
him  well.  He  was  one  of  my  most  intimate — one  of  my 
dearest — ^friends.  I  knew  him  from  the  time  he  commenced 
his  professional  career  until  his  life  terminated  as  chief  judge 
of  one  of  our  highest  courts.  At  the  bar  I  was  associated  with 
him  as  counsel  in  several  important  causes,  both  in  the 
com-ts  of  this  State  and  in  the  Supreme  Court  at  Washington. 
I  know  how  faithfully  he  ever  discliarged  his  professional 
duties.  He  was  not  in  the  ordinary  sense  an  eloquent  advo- 
cate, but  he  possessed  those  solid  qualities  which,  united  Xo 
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ttDtiring  industry  and  much  learning,  made  liim  a  safe  adviser 
and  an  invaluable  associate.    In  the  investigation  of  a  cause 
he  toiled  earnestly,  examining  both  sides,  and  every  question 
ho  thought  could  possibly  arise  upon  trial  or  argument.    So 
thorough  was  his  scrutiny,  that  he  was  rarely  if  ever  surprised 
by  a  new  or  unexpected  point  raised  by  his  adversary.    He 
was  extremely  patient  of  study,  and  mastered  the  facts  of  a 
complicated  case  with  rare  ability.    His  mind  was  so  well 
•lanced,  his  sense  of  justice  so  strong,  that  the  results  he 
'thed  were  usually  in  harmony  with  right,  and  hence  the 
in  which  he  advised  litigation  seldom  terminated  ad- 
y  to  his  opinion, 
was  nominated  for  the  bench  at  a  time  when  party  lines 
t  rigidly  drawn  in  this  city.     The  people  of  character 
-vc  responsibility  desired — as  they  ever  do — ^the  best  of  our 
profession  for  the  judicial  oi&ce,  and  he  was  selected  as  one 
eminently  fit  to  administer  justice  among  men.    I  liappen  to 
know  that  he  did  not  expect  the  nomination,  and  felt  by  no 
means  certain  of  liis  election.'    He  was,  and  ever  had  been, 
an  earnest  and  consistent  Democrat,  but  was  not  the  favorite 
of  faction.    He,  however,  commanded  the  votes  of  honest, 
intelligent  men,  without  distinction  of  party,  and,  fortunately 
for  the  public,  was  elected.     How  he  has  administered  the 
duties  of  the  bench  we  all  know.    He  possessed  all  the  learn- 
ing needful  for  that  purpose.    His  mind  was  eminently  judi- 
cial.   He  was  by  nature  fitted  to 

"  Poise  the  cause  in  justice'  equal  scales, 
Whose  beam  stands  sure,  whose  rightful  cause  prevails." 

His  judicial  ciareer,  although  not  long,  was  full  of  usefulness. 
He  ever  brought  to  the  consideration  of  the  causes  he  was  to 
decide  impartiality,  ability,  learning,  and  the  most  thorough 
study.  He  did  not  reach  conclusions  by  rapid  strides,  but 
by  slow  and  careful  preparation,  and  when  he  declared  the 
result,  we  knew  he  had  devoted  to  the  case  his  best  energies, 
and  all  the  time  and  labor  which  the  most  conscientious 
sense  of  duty  imposed.  I  have  never  heard — I  doubt  if  any 
member  of  the  bar  ever  )nade — an  unkind  criticism  upon  the 
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judicial  conduct  of  our  depai-ted  friend.  All  who  knew  him 
respected  him,  and  many  entertained  for  him  a  personal  affec- 
tion. His  manner  and  bearing  upon  the  bench  were  kind 
and  courteous  to  all,  and  its  dignity  was  never  by  him  for- 
gotten or  laid  aside.  He  was,  1  believe,  a  favorite  with  the 
younger  members  of  the  bar,  whose  good  opinion,  whose 
esteem,  I  deem  of  great  value  to  the  judge,  who  should  ever 
remember  that  the  least  kindness  extended  to  them  they  never 
forget,  whilst  an  unkind  or  harsh  remark  from  the  bench  in- 
flicts upon  them  a  wound  slow  to  heal. 

It  would  not  be  profitable,  nor  would  it  aid  in  illustrating 
the  intellect,  attainments,  or  character  of  om*  departed  brother, 
to  refer  particularly  to  his  services  at  the  bar  or  upon  tlie 
bench.  All  he  has  done — ^all  his  professional,  all  his  judicial 
labors,  have  been  honorable,  and  reflect  honor  upon  liis 
memory.  Justly  may  it  be  said  of  him,  "  Well  done,  good 
and  faithful  servant."  His  public  career  has  been  unsullied ; 
his  private  life,  upon  which  his  friends  love  to  dwell,  spotless 
and  pure. 

His  was  a  singularly  harmonious  character.  All  the 
qualities  which  unite  to  form  the  truest,  the  most  interesting 
and  cherished  of  friends  he  possessed.  In  social  intercourse 
he  rarefly  spoke  or  thought  of  himself,  but  was  absorbed  in 
the  purpose  of  making  those  about  him  happy.  Naturally 
refined,  he  had  cultivated  a  taste  for  the  best  literature — the 
noblest  works  of  nature  and  of  art.  To  those  who  casually 
saw  him — who  knew  him  not — ^he  was  undemonstrative,  and 
apparently  not  disposed  to  be  interested  in  what  was  passing ; 
but  when  in  conversation  with  friends,  this  outward  seeming 
disappeared,  and  he  often  surprised  them  by  the  breadth  and 
depth  of  his  intelligence,  by  his  varied  knowledge,  and  by 
the  thought  he  had  given  to  subjects  far  outside  the  range  of 
ordinary  information.  He  possessed  the  rare  faculty  I  have 
often  observed  in  him,  of  adapting  himself  with  great  facility 
to  the  old,  to  the  young,  and  to  the  foreigner  first  visiting 
our  country,  and  of  making  himself  interesting  and  instruc- 
tive to  them  all.  He  was,  indeed,  a  gcnen\l  favorite  in  rocial 
life — not  because  he  sought  to  be  so,  but  because  he  was  so 
genial,  so  kind  of  heart,  so  cultivated  and  full  of  kiiowlodgo 
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that  none  could  be  much  with  him  without  a  desire  to  meet 
him  again.  So  close  to  me  in  friendship  was  he,  that  life  here 
in  the  future  w}l\  not  be  quite  what  it  was  when  he  lived. 
Every  dear  friend  we  possess  adds  a  charm  to  existence,  and 
when  one  passes  away  forever,  the  loss  is  irreparable. 

Judge  CtJBTis  was  a  firm  believer  in  Christianity — ^a  wor- 
shipper of  the  God  of  our  fathers.  He  was  a  student  of 
modem  learning,  but  he  had  the  wisdom  to  interpret  it  in 
harmony  with  divine  revelation  and  the  divine  commands. 
He  died  in  the  faith  taught  him  in  his  youth — that  which  he 
and  the  wife  he  so  dearly  loved'  had  taught  their  children. 
He  died  peacefully,  in  the  home  of  his  fathers,  amid  the  ever- 
lasting hills  of  New  England ;  and  as  he  looked  for  the  last 
time  upon  the  earth  it  wore  its  richest  summer  attire — ^was 
dad  in  its  most  gorgeous  apparel,  and  was  crewned  with  a 
wreath  of  flowers.  Hq  died  in  the  arms  of  her  who  mourns 
and  will  ever  mourn  his  loss,  surrounded  by  children  in  whose 
loving  memory  he  will  ever  be  cherished  and  honored.  We 
could  not  have  wished  for  him  a  more  useful — a  happier  life, 
although  we  mourn  that  it  could  not  have  b^en  prolonged. 
He  will  never  more  come  to  us,  but  may  we  all  live  in  the 
well-founded  hope  that  we  shall  go  to  him^ 

John  E,  ParsonSy  JSsq.]  offered  the  following  resolution, 
which  was  carried : 

Sesolvedy  That  a  copy  of  the  resolutions  be  furnished 
to  the  family  of  the  late  Chief-Justice  Cixbtis,  and  that  a  rec- 
ord of  the  proceedings  of  this  meeting  be  presented  to  the 
General  Term  of  the  Superior  Court,  with  the  request  that  it 
be  entered  upon  the  minut^  of  that  court. 


Lewis  L.  Delafield,  "^ 
Charles  Tbaot, 
John  E.  Pabsons, 
Cephas  Bbainebd, 
JuLiEN  T.  Davies, 

The  meeting  then  adjourned. 


OanvrndUee  qf 
"  ArrangemarUa. 


fi 


INDEX. 


ACCOUNTING. 

1.  Where  an  actioa  is  brought  for 
an  accounting,  and  Indgment  is 
rendered,  dismissing  the  complaint 
on  the  ground  that  there  has  been 
an  accounting  by  the  defendant, 
which  isbinmng  and  conclusive 
on  the  plaintiff,  and  adjudges  that 
defendant  recover  for  the  amount 
found  due  him  on  such  account- 
ing, the  effect  of  a  reversal  of  such 
Judgment  is  that  upon  these  facts 
appearing  upon  the  trial,  the 
plaintiff  is  entitled  to  an  ac- 
counting, and  to  the  payment  of 
such  sum  as  on  such  accounting 
he  may  be  foimd  entitled  to. 
Bait  V.  EauMiU,  22. 

2.  If  in  such  case  defendant  stipulates 
and  appeals  to  the  court  of  appeals 
from  reversal  at  general  term,  and 
that  court  affirms  the  decision  of 
the  general  term  and  orders  judg- 
ment absolute  for  the  plaintiff  on 
the  stipulation,  with  costs,  such  or- 
der is  a  final  determination  that 
plaintiff  is  entitled  to  an  account- 
ing, and  to  the  costs  of  the  action. 
Deifeodant  is  not  entitled  to  tax 
costs ;  and  referee's  fees  paid  by  de- 
fendant upon  taking  up  the  refer- 
ee's report,  made  upon  a  reference 
ordered  in  and  by  the  order,  order- 
ing, pursuant  to  the  judgment  of 
court  of  appeals,  judgment  abso- 
lute for  plaintiff  against  the  defend- 
ant,  with  costs,  cannot  be  taxed  by 
defendant  as  a  disbursement.  De- 
fendant cannot  enter  judgment 
for  balance  found  due  him  on  such 
reference,    lb. 

8.  In  an  action  for  an  accounting, 
after  filing  the  referee's  report, 
plaintiff  moved  for  interlocutory 
judgment  and  an  order  was  entered 
which    "adjudged    and  decreed 


that  it  be  referred  to  the  same  ref- 
eree to  take  and  state  an  account,** 
&c.,  and  proceeded  to  specify  in 
detail  the  manner  in  wnich  the 
accounting  should  be  hiid.  Beld, 
that  the  court  below  did  not  ex- 
ceed its  power  by  '  *  ordering  more 
than  a  simple  judgment  tS&t  de- 
fendant account."  It  seeins,  that 
so  far  as  the  rights  of  plaintiff  are 
concerned,  the  above  form  of 
Judgment  \b  not  an  adjudication 
that  the  reference  is  to  proceed 
because  the  defendant  is  liable  to 
account.  Whether  the  said  Judg- 
ment might  have  been  entered  by 
the  clerk,  quare,  JlcU/iaway  v. 
BusaeU,  108. 

4.  Upon  the  facts,  held,  that  the  in- 
terlocutory Judgment  should  \^ 
affirmed,  and  the  accounting  di- 
rected bv  it  should  proceed.    lb, 

Attignee  for  benefit  of  erediton  toho 
received  ttssets  mitet  account  to  cred- 
itors, though  his  aasigtior  has  since 
been  di&eJiarged  in  bankruptcy  from 
Vie  debts  secured.  See  JSmith  v.  tigJie, 
270. 

Accounting  may  be  had  as  between 
partners,  Uwugh  complaint  faMs  to 
show  existence  of  debts  due  to  or  from 
the  firm.  See  Kuehnemundt  v. 
Haar,  188. 

ACTIONS. 

1.  Actions  are  local  wheA  their 
cause  is  in  its  nature  local,  and 
transitory  when  the  transactions 
on  which  tbev  are  founded  i&|ght 
have  taken  place  anywhere.  The 
distinction  m  no  way  depends  on 
the  character  of  the  action  as  being 
one  of  common  law  or  equitable 
Jurisdiction.  A.  <fc  P.  I'et.  Co.  v. 
B,  A  0.  B.  B.  Co.,  377. 

2.  When  the  court,  acting  on  the 

[001] 


602 


INDEX. 


person,  compels  a  thing  to  be 
done  (which  could  be  done  any- 
where), though  the  doing  of  the 
thing  might  produce  effects  and 
issults  in  a  state,  <&c. ,  other  tliat 
in  which  the  court  had  jurisdic- 
tion, or  though  the  inquiry  as  to 
whether  the  doing  of  the  thing 
should  be  compelled  or  not  in* 
Yolves  a  question  as  to  the  title  to 
lands  situate  in  another  jurisdic- 
tion, the  solution  of  which  may 
even  constitute  the  essential  point 
on  which  the  case  depends,  the 
action  is  not  local.  Ih. 
8.  So  also  where  the  court,  acting 
on  the  person,  enjoins  the  doing  of 
certain  acts  in  the  btate  in  which 
it  has  jurisdiction,  although  such 
injunction  may  prevent  the  do 
inff  of  certain  acts  in  another  State 
(which  could  not  be  directly  en- 
joined against  by  it),  which  would 
otherwise  have  taken  place  as  re- 
sulting from  the  act  enjoined 
against,  the  action  is  not  local,  lb, 

ADMISSIONS. 

See  Death,  Action  for  Causing  ; 
Evidence  ;  Insurance  (Life). 

ADVERSE  POSSESSION. 

1.  Adverse  possession  can  com- 
mence ana  run  in  favor  of  a 
grantor,  as  to  either  the  whole  or 
a  part  of  the  granted  premises. 
This,  though  he  has  never  given 
the  grantee  possession.  But  the 
evidence  to  establish  It  should 
show  a  clear,  unequivocal  and  no- 
torious disclaimer  of  the  grantee's 
title.  In  this  case,  Jield,  such  de- 
daimer.    S/ierman  v.  Kane,  810. 

2.  Corporation  has  power  to  acquire 
title  by  adverse  possession  in  pro- 
tection of  an  undoubted  power  to 
hold  the  lands  in  Question,    lb. 

8.  Warranty  deed  does  not  estop 
grai^or  from  beginning  an  ad- 
verse possession,  and  acquiring 
thereby  a  title  which  will  not  ac- 
crue to  the  benefit  of  the  grantee. 
This  is  the  rule  equally  when  pos- 
session is  not  given,  as  when  it 
has  been  given  and  thero  has  been 
a  re-entry,    lb. 

i.  Adverse  possession  necessarily 
implies  that  a  title  has  been  com- 
petently acquired  througli  one  or 


another  of  the  methods  of  trans- 
ferring title  recognized  by  law, 
and  which,  if  relied  on  by  a  war- 
rantor, who  had  not  gained  title 
by  adverse  possession,  would  in- 
ure to  the  benefit  of  the  covenan- 
tee. Bat  where  title  by  adverse 
possession  is  relied  on,  the  policy 
of  law  forbids  an  examination  of 
any  particular  clahn,  from  its  con- 
clusive presumptions  that  there 
has  been  some  unquestionable 
daim.    lb. 

AGENCY. 

1.  In  a  purchase  of  agent's  interest 
in  an  agency  for  a  term  of  years, 
provided  principal's  consent,  if 
necessary,  should  be  obtained,  a 
condition  precedent  to  recovery 
of  purchase-money  is  that  tbei^ 
should  be  a  valid  subsisting  con- 
tract, whereby  the  vendor  is  con- 
stituted agent  for  the  term.  Feltan 
V.  McClape,  53. 

2.  An  instmment  purporting  to  be 
a  contract  between  a  corporation 
and  third  pailies,  whereby  the 
corporation  agrees  to  and"^  does 
employ  the  third  parties  as  its 
agents  for  a  specified  period  ;  but 
not  signed  by  the  president  of  the 
corporation,*  nor  attested  by  its 
secretary,  nor  so;iled  with  its  cor- 
porate seal,  and  repudiated  by  the 
company  ;  the  instrument  in  the 
case  at  bar  being  signed  **  J.  D. 
Culp,  for  the  Consolidated  To- 
bacco Company  of  California,  by 
authoritv  as  per  telegram  hereto 
attached.  This  to  be  ratified  and 
properly  indorsed  by  officers  of 
said  company,"  and  the  telegram 
being  '*  To  J.  D.  Culp  :  YoU  are 
authorized  to  close  contracts  for 
sale  of  our  goods  on  terms  desired, 
but  official  documents  can  follow 
if  needed.  I.  N.  Stow,  President 
Consolidated  Tobjicco  Co.,  Cal. ;" 
does  not  constitute  a  valid,  sub- 
sisting contract,    lb. 

3.  Consent  of  the  principal  to  a 
transfer  of  the  agent's  interest  un- 
der a  claimed  contract,  but  pro- 
viding that  the  consent  was  not  to 
assume  any  recognition  by  Xhn 
company  of  the  existence  of  any 
such  contract,  or  a  similar  provis> 
ion,  is  not  suflicient  in  above  case. 
lb. 
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4  A  broker  employed  by  hid  princi- 
pals to  purchase  for  them,  as  such 
broker,  from  a  specitied  person, 
a  certain  commodity,  with  no  au- 
thority to  purchase  in  his  own 
name,  and  who,  by  reason  of  his 
failure  to  disclose  his  principals, 
is  personally  charged  with  and 
pa^'S  a  judgment  forthepurchase- 

gnoe  thereof,  has  no  rights  a^inst 
is  principals,  arising  out  ot  said 
transaction,  except  those  gained 
upon  principles  of  equity,  giving 
him  such  claim  as  the  vendor 
may  have  against  said  principals. 
Knapp  V.  Bimoii,  225. 

5.  Consequently,  a  i-elease  of  all 
claims  arising  out  of  said  sale, 
given  by  the  vendor  to  one  of  said 
principals  (Act  of  1888,  for  relief 
of  partners  and  joint  debtors), 
prior  to  the  commencement  of  the 
vendor's  action  against  said  brok- 
er, furnishes  to  the  party  so  re- 
leased a  good  defense  to  a  subse- 
quent action  brought  by  the  brok- 
ec  against  his  pnncipals,  to  re- 
cover the  amount  paid  by  him  as 
above  stated.    lb. 

6.  Such  action  by  the  broker  against 
his  principals,  should  be  brought 
within  six  vears  fro|n  the  time  the 
vendor's  claim  accrued,  lb. 
Insurance  company  bound  by  age^ifs 
approval  of  manner  of  lading.  See 
Alien  V.  JSt.  Louie Im,  Co,,  175. 

See  Factors  and  Bbokers. 

ALIMONY. 
See  Divorce. 

AMENDMENTS. 

1.  Upon  the  trial,  plaintiff  moved  to 
amend  his  complaint  to  include 
interest  on  the  demand,  and  the 
referee  reserved  his  decision,  no 
objection  being  made  to  his  so 
domg.  Held,  that  an  allowance 
of  the  amendment,  made  in  the 
findings  of  the  referee,  was  in 
time.    Bean  v.  Edge,  455. 

3.  Where  the  complaint  sets  forth  a 
promissory  note  not  purporting 
to  be  made  by  defendants,  and 
various  circumstances  bv  reason 
which  it  is  sought  to  charge  de- 
fendants with  the  payment  of  the 
note,  but  does  not  allege  a  promise 


by  defendants  or  either  of  them  to 
pay  it;  the  trial  court  has  no  pow- 
er to  allow  an  amendment  of  the 
complaint  by  inserting  an  allega- 
tion of  a  promise  to  pay ;  con- 
sequently the  General  Term  can 
neither  deem  it  to  have  been 
made,  nor  make  it  itself,  so  as  to 
make  the  verdict  eecundum  alle- 
gata, Storrs  V.  Fimt,  498. 
li^ndum,  amendment  of  under  eeo- 
tion  723,  Oode  Giv,  Proe.,  by  in- 
serting grounds  of  See  Atl.  dt  Pac, 
TeL  Go.  V.  BalUdO.  R.  U.  Co.,  877. 
Answer y  amendment  of  under  section 
72S,  Code  Civ.  Proe.  SeeHennequin 
V.  Clem,  880. 
Eight  of  court  to  allow  amendment 
on  trial,  wlien  not  limited  by  stipula- 
tion that  **no  oUt£r,  further  or 
amended  answer  be  served^"  dbc.  lb, 

APPEAL. 

1,  An  order  denying  a  motion  for 
judgment  for  sunoi  claimed  to  be 
admitted  by  answer,  sufficiently 
involves  the  merits  of  the  action, 
andalt'ects  a  substuntial  ri^ht  to 
be  the  subject  of  review  by  the 
general  term.  Marsh  v.  West,  dc., 

.   Co.,  8. 

2.  After  an  appeal  from  a  final 
judgment  entered  upon  an  interloc- 
utory one  (no  appeal  having  pre- 
viously been  taken  from  the  inter- 
locutory judgment)  had  been  dis- 
missed, an  appeal  was,  on  Uecem- 
ber  4,  1879,  Uiken  from  the  iiittr- 
locutory  judgement  which  had  been 
entered  March  14,  1879.  On 
motion  this  appeal  was  dismissed. 
Cameron  v.  Equitable  Ass.  Co.,  84. 

8.  An  appeal  is  not  discontinued  as 
to  the  respondent,  by  the  service 
of  a  notice  of  withdrawal,  accom- 
panied by  a  tender  of  costs  to 
date  ;  the  order  of  the  court  is 
necessary  to  accomplish  this.  The 
respondent  in  such  cuse  may  ob- 
tain an  order  that  the  appeal  be 
declared  abandoned  ;  or  he  may 
proceed  under  (yeneral  Itule  41, 
and  liulc  4  of  this  court,  if  no 
printed  case  has  been  served,  and 
after  the  appeiil  has  l)een  placed  on 
the  calendar,  move  for  a  dismissal 
thereof.     WeinTnanv.  Dilger,  101. 

4.  Exceptions  contained  in  a  case 
mode  and  settled  may  be  heard  on 
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appeal  to  general  term  from  an 
interlocutory  judgment.  Maiha- 
ioayy.  BuMeU,  103. 
6.  The  defendant  appealed  from,  an 
order  referring  the  issues  in  the 
action  for  trial,  and  thereafter  im- 
plied for  leave  to  serve  an  amend- 
ed answer,  which  was  granted 
upon  condition  that  the  order  of 
reference  stand,  and  that  the  issues 
made  by  the  amended  answer  be 
tried  thereunder.  Thereupon  de- 
fendant duly  entered  an  order  in 
compliance  with  said  conditions, 
served  an  amended  answer,  and 

Proceeded  with  the  reference. 
TM,  that  he  thereby  waived  his 
light  of  appeal  from  the  order  of 
rSerencc.  Egbert  y.  (yOonner,  194. 

6.  Upon  an  appeal  from  an  order 
denvinff  a  motion  to  open  a  de- 
fault, the  general  term  may,  on 
reversal,  direct  the  entry  of  such 
order  opening  the  default  as  the 
special  term  should  have  granted. 
Knauer  v.  Globe  Ins.  Co.,  870. 

7.  In  an  action  for  an  accounting, 
judgment  was  rendered  at  special 
term,  adjudging  that  the  com- 
plaint be  dismissed  on  the  ground 
that  an  accounting  had  already 
been  had  which  was  binding  and 
conclusive  on  the  plaintiff,  and 
adjudging  that  defendant  recover 
the  btuance  found  due  him  on  said 
accounting.  Plaintiff  appealed  to 
fl;eneral  term,  which  reversed  the 
^dgment  and  ordered  a  new  trial. 
DeiSndant  stipulated  and  appealed 
to  the  court  of  appeals,  which 
affirmed  the  decision  of  the  gene- 
ral term,  and  ordered  judgment 
absolute  for  the  plaintiff  on  the 
stipulation,  with  costs.  Held, 
such  order  is  a  final  determination 
that  plaintiff  is  entitled  to  an  ac- 
counting, and  to  the  costs  of  the 
action,  and  that  defendant  cannot 
enter  judgment  for  amount  found 
due  on  the  reference  ordered  by 
sudi  order,  nor  can  he  tax  costs 
and  disbursement,  e.  g.,  referee's 
fees  on  taking  up  such  report. 
Rust  V.  Hatiselt,  38. 

An  appeal  from  order  confirming  re- 
port of  referee  in  referent  otJier  than 
of  issues,  brings  up  notJUng  for  re' 
view,  if  no  exeepHonsliam  beenJUed, 
Bee  Rust  v.  Ilauselt,  22. 

Duti/  qf  respondent  to  prepare  and  file 


proper  Judgment  roU.    iieeKnapp 
Y.  Rodie^  200. 

Que9tion  of  fact,  how  brought  up  for 

ABBEST  Ain>  BAIL. 

If  tbe  plaintiff's  attorney  consent  to 
a  postponement  of  the  justification 
of  defendant's  sureties  on  anrest, 
though  for  an  indefinite  time,  tbe 
sheriff  is  not  liable  nE  bail  under 
g  201,  Co.  Proc. ,  and  has  no  righC 
to  re-arrest  the  defendant,  until  an 
actual  default  has  been  made  by 
the  sureties.  In  case  of  such  re- 
arrest before  default,  proof  of 
§rior  notice  by  the  sheriff  to  the 
efendant  that  he  would  expect 
the  undertaking  to  be  approved  of 
at  once  by  the  judge,  on  justificar 
tion,  or  by  the  plaintiff's  attorney, 
affords  no  defense  to  an  action  for 
false  imprisonment,  nor  does  ig- 
norance of  the  existence  of  the 
stipulation  postponing  justifica- 
tion constitute  a  defense.  Arteage^ 
V.  Conner,  91. 


ASSIGNMENT    FOR   BENEFIT 
OF  CREDITORS. 

1.  Where  an  assignee  for  benefit  of 
creditors  has  received  assets,  it  is 
no  defense  to  an  action  for  an  ac- 
counting, brought  >igainst  him  by 
the  creditors,  to  allege  that,  since 
the  execution  of  said  a.ssignment, 
the  assignor  petitioned  for  and  was 
granted  a  discharge  in  bankruptcy 
from  the  debts  thereby  secured. 
The  beneficiaries  under  the  trust 
created  by  the  assignment,  i.  «., 
the  creditors,  have  a  vested  inter- 
est in  the  assigned  propertv,  and 
Its  proceeds,  to  the  extent  of  their 
respective  claims.  Smithy.  TUgks^ 
270. 

2.  The  cause  of  action  for  such  tama 
as  may  have  been  withdrawn  in  ex- 
cess by  any  of  the  partners  is  in 
the  firm,  and  passes  as  an  asset  by 
the  assignment  for  benefit  of 
creditors.  Kuehnemundt  v.  Hoar, 
188. 

ATTACHMENT. 
Liability  of  party  for  eontermon  qf 
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modi  taken  under  attachmerU,  See 
Bean  v.  JEdge,  455;  Day  v.  Bach, 
460. 
Attachment,  how  ^pleaded  aa  haeU  of 
drfenseforrwri^ymeTU.  ^o^Marii 
V.  West,  <fc5.  Co.,  8. 

ATTORNEY  AND  CLIENT. 

Value  of  attomeffB  aeroieee  may  he 
considered  by  jury  in  determining 
uiliether  he  accepted  a  certain  sum  as 
eompeneation  for  said  eermeee,  or 
for  another  purpose.  See  Bob- 
Um  v.  PuUze,  184. 


BANKRUPTCY. 

This  action  was  brought  for  dissolii- 
tion  of  the  copartnership  between 
plaintiffs  and  defendant,  and  for 
an  accounting;  also  for  damag^ 
for  inducing  plaintiffs  by  false  re- 
presentations to  enter  into  said  co* 
partnership;  upon  the  issue  of 
fraud  a  yerdict  was  rendered  for 
plaintiffs,  and  the  referee  be- 
fore whom  the  accounting  was 
had,  reported  that  the  amount 
thereof  should  be  paid  out  of  the 
individual  interest  of  the  defend 
ant  in  the  partnership  assets  which 
-had  been  collected  and  paid  into 
court.  Prior  to  the  connrmation 
of  the  referee's  report,  the  defend- 
ant was  adjudged  a  bankrupt,  and 
two  years  after  entry  of  final  Judg- 
ment upon  the  report  and  payment 
to  plamtiffs  thereunder,  defend- 
ant's assignee  petitioned  that  the 
judgment  be  set  aside  and  that  he 
be  substituted  in  place  of  defend- 
ant, and  be  allowed  to  come  in 
and  defend.  It  appeared  that 
plaintiffs  were  ignorant  of  the  pro- 
ceedings in  bankruptcy  till  after 
entry  of  final  Judgment  and  pay- 
ment of  the  funds  thereunder 
Held,  that  the  prayer  of  the  peti- 
tion was  properly  denied;  that  the 
relief  asked  for  must  be  souj^ht  in 
an  Independent  action.  iSck  v. 
Werder,  889. 

Bfffeet  of  discTiarge  in  bankruptcy  on 
rights  of  creditors  u^der  prior  ass^n- 
ment  for  beneJU  of  creditors.  See 
8m£th  V,  Tighe,  270. 

AppUeation  to  open  inquest  and  serve 
supplemental    ansteer,   setting    up 


discharge  in  bankruptcy,  when  de- 
nied for  lacfies.  See  Henderson  v. 
Samtge,  221. 

See  Pleaduvg. 

BARRATRY. 
See  Instthancb  (Mabine.) 

BILL  OF  PARTICULARS. 

Plaintiff  having  sued  defendant,  an 
attorney,  for  the  conversion  of  a 
certain  draft  and  the  moneys  col- 
lected therco'ii,  claiming  title 
thereto  by  assignment  from  one 
D.,  defendant  in  his  answer  al- 
leged that  the  draft  was  received 
by  him  under  an  agreement  with 
D.,  by  which  he  was  to  collect  ti^e 
sum  due  thereon  and  credit  D. 
with  the  net  amount  collected,  on 
accoimt  of  moneys  which  he  Al- 
leged were  due  lo  him  from  D. 
for  professional  services  and  other- 
wise, and  on  account  of  divers 
contracts,  &c.,  assumed  by  him 
for  D.  In  another  subdivision  of 
his  answer,  he  further  alleged  that 
said  agreement  having  been  car- 
ried out,  D.  had  executed  and  de- 
livered to  him  a  general  release  of 
and  from  all  claims.  Held,  that 
plaintiff  was  entitled  to  a  bQl  of 
particulars  of  defendant's  first 
defense,  notwithstanding  the  fact 
that  another  of  the  defenses  relied 
on  was  a  general  release.  IHossy 
V.  Bust,  874. 


BILLS,  NOTES  AND  CHECKS. 

R  held  three  notes  made  by  one 
Williams  to  the  order  of  L.,  and 
indorsed  L.  per  Henry  While. 
Henry  White  had  been  in  the  em- 
ploy of  L.,  and  it  was  claimed  that 
he  had  authority  from  L.  to  in- 
dorse these  notes.  After  White 
had  been  discharged  by  L.,  R 
came  with  these  notes  toL.,  who 
denied  his  liability.  The  matter 
was  compromised  by  a  renewal  of 
the  notes  ;  two  of  the  renewal 
notes  L.  indorsed  unconditionally; 
the  third  he  indorsed  without  re- 
course. When  this  third  note 
came  duo  it  was  not  protested,  but 
was  taken  up  hy  WiUIams,  he  giv- 
ing, in  lieu  of  it,  his  note  to  the 
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order  of  R.  at  three  months.  Held, 
L.  was  not  liable  upon,  or  by 
reason  of  said  third  note.  Roberts 
V.  LesUe,  76. 

WJiat  euffleient  eormderathn  for 
firm  indorsement  of  note  given  for 
individual  debt  of  partner.  See 
Eiist  V.  Hauselt,  22. 

lAabUity  of  indorser  vihohas  not  re- 
eeit)ed  notice  of  presentment  and  non- 
payment, Jww  raoived;  eondiiional 
acquiescence  by  indorser  in  cfu»rge  of 
such  check  to  his  bank  account,  effect 
of.     See  Van  Dyck  v.  Jones,  588. 

Indorser  has  one  day  after  receipt  of 
notice  protest  to  serve  prior  indorser. 
Parol  eoidence  inadmissible  to  vary 
indorsement.  See  Higgins  v.  Bar- 
rowcliff,  640, 

What  proof  necessSary  for  recovery  on 
note  given  for  acco^mmodation  or 
taken  by  fraud.  See  Nickerson  v. 
Buger,  571. 

BOOKS,   PAPEttS,    AND    REC- 
ORDS. 

See  Eyidbncb. 


BOUNDARIES. 

1.  The  effect  of  bounding  property 
conveyed,  by,  upon,  or  aloDg 
(or  other  equivalent  phrase),  a 
highway,  waterecourse,  or  public 
street,  is,  that  title  to  the  center^f 
the  highway,  watercourse,  *or 
street  will  pass,  unless  by  the 
terms  of  the  grant,  as  interpreted 
and  illustrated  by  surrounding 
circumstances,  or  necessary  impli- 
cation, an  intent  to  exclude  the 
highway  or  street  or  bed  of  the 
stream  is  made  to  appear.  Stevens 
V.  Mayor,  274. 

2.  In  such  case,  when  the  land  con- 
veyed is  described  as  a  certain  lot 
desigpited  on  a  certain  map  bv  a 
certain  number  {e.  g.,  143).  and  is 
there  bounded  on  each  side  by 
streets  laid  out  on  said  map,  and 
then  gives  dimensions  which  ex- 
clude the  streets,  intent  to  exclude 
street  is  not  shown,    lb. 

3.  A  coloring,  on  the  map,  from 
which  it  would  seem  that  the 
whole  street  on  the  north,  but  no 
part  of  the  street  on  I  he  south, 
was  included  within  lot  143,  as 


laid  down  on  the  map,  is  not  suf- 
ficient, even  when  tnlcen  in  con- 
nection with  the  reference  to  the 
map  contained,  and  the  dimen- 
sions given,  in  the  deed,  to  siiow 
an  intent  to  exclude  the  street  on 
the  south,  and,  Uierefore,  title 
passes  to  the  center  of  that  street. 

4.  When  no  right  to  possession  in 
the  land  appropriated  for  the  pur- 
poses of  a  street  thereafter  to  be 
opened  passed  to  the  contiguous 
owner  until  it  was  closed,  and  the 
only  purposeand  object  for  which 
the  original  grantor  could  wish  to 
retain  any  interest  in  the  land  so 
appropriated,  was  llmt  the  street 
could  thereby  be  actually  opened 
without  paying  anything  to  the 
adjoining  owners  for  the  land, 
which  object  and  purpose  wholly 
ceased  upon  the  street  being  def- 
initely abandoned  as  a  highway, 
there  is  nothing  in  the  situation  of 
the  parties  showing  an  intent  to 
exclude  the  street  from  the  opera- 
tion of  the  grant.    lb. 

5.  Where  there  is  no  agreement  be- 
tween the  parties  as  to  the  bound- 
ary line,  thei'e,  although  a  division 
line  has  been  actually  in  existence 
and  the  parties  have  severally  occu- 
pied according,  yet,  if  such  exist- 
ence and  occupation  has  been  for 
]es8*than  twentv  years,  the  fact  of 
their  acquiescence  in  the  line  as  a 
boundary  line  must  be  found  to 
establish  it  as  a  boundary  line 
by  practical  location.    lb. 

6.  A  line  cannot  l)e  practiciilly  lo- 
cated by  an  intention  in  the  minds 
of  parties  to  locate  it  in  a  ccrUiin 
place,  when,  in  fact,  they  locate  it 
somewhere  else.    lb. 


BREACH  OF  PEACE. 
See  Police. 

BROKERS. 
See  Factobs  and  Brokers. 

CHATTEL  MORTGAGE. 

An  unfiled  chattel  mortgage  on 
property  subsequently  brought  by 
the  mortgagor  into  a  firm  of  which 


IOT)EX. 


607 


he  becomes  a  member,  as  his  pro- 
I)ortion  of  the  capital,  is  not  in- 
valid as  to  the  other  partners  by 
reason  of  its  non-filing.  The  prop- 
erty comes  into  the  concern  im- 
pressed with  the  lien  of  the  mort- 
gage.   Bust  V.  Ilau$eit,  2&. 

CLAIM    AND    DELIVERY    OF 
PERSONAL  PROPERTY. 

The  clerk  has  no  anthority  to  enter 
an  absolute  jadgment  for  interest 
in  an  action  for  the  recovery  of 
personal  property,  where  the  plaint- 
iff is  entitlea  to  a  judgment  in  the 
alternative  for  the  recovery  of  the 
possession  of  the  property,  or  in 
default  of  delivery  for  the  value 
thereof,  the  jury  having  awarded 
no  damifges  for  detention  of  the 
property.  The  interest  allowed  by 
section  1,235,  Code  Civil  Proced- 
ure, must  be  added  to  the  sum 
which  plaintiff  recovers  in  case 
•possession  cannot  be  had,  and  is 
'subject  to  all  the  conditions  ap 

Slicable   to   said  principal   sum. 
iunseUy.  Flood,  134. 

CODE  OF  CIVIL  PROCEDURE. 

(NKW  CODE.) 

14,  sub.  3 219 

194 46 

iiC3 361,  387,  400 

264 889 

482 406 

469 317 

500,  sub.  2 2 

511 10 

»§  516,  517 21 

632 835 

603 424 

604. 421,  424 

610 .• 409 

721,subd.9 15 

723... 336,410,  520 

§§829,880 182 

§970 579 

8999 867 

§1000 802,367,  870 

§1002 7 

1003 301 

1023 103 

_  1185 302 

^1284 802 

§1235 186 


1288 208 

\%  1386.  1849, 1360, 1868 109 

1854 203 

8268 861 

J§3848,  3347 362 

CODE  OF  PROCEDURE. 

(old  code.) 

588 861 

( 69, 113,  (1848),  114,  (1848),  127, 

128,129 408 

184 408,  407 

135 408 

136 52 

149,  subd.2 2 

§186to203 91 

309 61 

§427 387 

COMMON  CARRIERS'. 

See  Master  Ain>  Servant; 
Negliqsnce. 


CONSTITUTIONAL  LAW. 

1.  The  word  *'  property,"  as  used 
in  the  constitutional  inhibition 
against  taking  private  property, 
implies  the  tree  use,  enjoyment 
and  disposal  of  all  of  one's  acquisi- 
tions without  control  or  direction. 
From  the  above  definition  of  prop- 

•  erty  it  follows  that  the  polluting 
the  air  of  one's  dwelling  with 
noisome  smells  which  render  the 
enjoyment  of  life  and  property 
uncomfortable,   is  the  taking  of 

Eroperty .  Th is,  although  the  smell 
e    not    unwholesome.     Caro    v. 
Metr.,  dx.  E.  R.  Co.,  138. 

2.  It  seems,  that  unless  the  legisla- 
ture have  the  grounds  of  the  ap- 
plication, showing  the  necessity 
and  the  public  use  of  the  private 
property  or  lands  to  be  taken,  laid 
before  it  and  incorporated  in  the 
act,  such  act  is  uuconstitutioniii 
and  void,— e.  ^.,  acts  of  18:J0,  ch. 
246,  and  1884,  ch.  150.  Cavktou  v. 
Darey,  484. 


CONTEMPT. 
Where  an  order  dismissing  a  motion 
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to  puntfih  for  contempt  in  not 
obeying  injunction  is  reversed  by 
generalterm,  the  proper  directions 
to  be  given  are  as  follows: — 
Where  there  is  evidence  tending 
to  show  a  violation  of  the  injunc- 
tion, but  the  general  term  is  not  in 
possession  of  all  the  facts,  and  the 
proof  before  the  court  is  not  as 
full  or  explicit  as  it  evidently  could 
be  made,  the  proper  course  to 
pursue  is  for  the  general  term  to 
order  that  an  attachment  issue 
'  affainst  the  accused  parties,  balk- 
ble  in  a  sum  sufficient  to  secure  his 
attendance  hereafter,  that  inter- 
rogatories be  filed  and  served 
touching  the  alleged  contempts; 
that  the  accused  party  be  required 
to  make  written  answers  thereto, 
and  that  it  be  referred  to  a  referee 
to  examine  him  on  oath,  upon  the 
said  interrogatories,  and  to  take 
such  further  proofs  as  either  party 
may  produce  before  him  touching 
the  alleged  contempts,  and  to  as- 
certain what  injury,  if  any,  the 
plaintiff  sustained  in  consequence 
thereof,  and  the  extent  thereof, 
and  that  he  report  such  answers 
and  proofs  to  the  court,  with  his 
opinion  thereon,  and  that,  upon 
the  coming  in  of  said  report,  either 
party  may,  on  eight  days'  notice, 
move  at  special  term  for  the 
propter  order  and  adjudication 
thereon,  and  that  for  these  pur- 
poses the  case  be  remitted  to  tlie 
special  term.  A.  &  P.  Td,  Co.  v. 
B,  &  0.  R  R.  Co.,  Wll. 
When  order  directing  security  for  ali- 
mony aiid  an  attachmeni  in  ease  of 
failure  to  fie,  is  improper.  See 
Gane  v.  Gone,  218. 

CONTRACTS. 

1.  In  case  of  an  agreement  for  con- 
tingent compensation,  measured 
by  a  proportionate  part  of  the 
fruits  resulting  from  the  services 
to  be  compensated  for,  the  em- 
ployer is  personally  liable  when  he 
actually  receives  the  fruits,  or 
when  one  other  than  the  employer, 
acting  under  a  power  of  attorney 
from  the  employer,  given  with  the 
consent  of  the  employee,  actually 
receives  such  fruits.  This,  al- 
though such  person  retains  in  his 


hands  the  proportionate  part  of 
the  fruits  which  was  payable  to 
the  employee  for  his  compaisa- 
tion,  and  does  not  pay  it  over  to 
the  emplover  or  employee.  JXek- 
enson  v.  DevUn,  232. 
3.  A  contract  was  made  in. April, 

1870,  by  a  corporate  body,  a  sem- 
inary,' to  take  effect  July  1,  1870, 
for  the  services  of  a  professor, 
without  specifying  the  time  of  its 
duration.    On  July  P.  ^873   (the 

grofessor,  in  the  prec^iing  June, 
aving  been  informed  by  a  com- 
mittee appointed  at  a  meeting  of 
the  boara  of  tru&i6es,  at  which  a 
quorum  was  not  present,  (hat  the 
board  did  not  fed  justified  in  em- 
ploying him  for  the  next  year), 
the  chair  of  the  professor  was  va- 
cated by  resolution  ^f  the  board 
of  trustees,  of  whicn  the  profes- 
sor had  notice  July  13.  In  the 
month  of  June,  of  each  year, 
there  was  an  annual  meeting  of 
the  board  of  trustees,  at  which,  as 
plaintiff  well  knew,  provision  was 
made  for  carrying  on  the  work  of 
the  scholastic  year  next  ensuing, 
and  at  which  it  was  customary,  as 
plaintiff  also  well  knew,  to  select 
the  professors  who  were  to  per- 
form duty  during  the  coming  year, 
and  to  fix  their  salaries;  and  it 
further  appeared  that  it  was  not 
until  after  the  completion  of  these 
arrangements  that  the  salaries  thus 
fixed  as  so-called  annual  salaiiea 
commenced  to  run  from  July  1  of 
each  year.  Held,  that  it  might  be 
a  question  whether  the  first  con- 
tract was  not  one  for  a  definite 
term,  to  wit,  the  next  ensuing 
scholastic  year,  and  wheU&er  the 
continuance  of  the  professorship 
at  the  annual  meetings  in  June, 

1871,  and  June,  1872,  were  not 
new  independent  contracts  for  a 
definite  term,  to  wit,  the  scholas- 
tic year  next  ensuing  each  of  said 
annual  meetings;  if  so,  whether 
any  action  was  necessary  on  the 
the  part  of  the  trustees  to  deter- 
mine the  contract  of  <Hnpk)ymeDt» 
and  if  anv  action  was  necessary, 
whether  the  action  had  in  June 
and  July,  1873,  did  not  of  them- 
selves have  such^ect.  7)fnff  v, 
Tkeol,  JSetn.,  250. 

3.  In  case  of  a  contract  where  oce 
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is  to  baild  a  certain  wall  at  the 
the  joint  expense  of  both,  and  ccr 
tain  other  things  are  to  be  done  at 
the  expense  of  the  other,  when 
the  part}'  who  was  not  required  so 
to  do,  built  a  wall,  but  not  the  one 
called  for  by  the  contract,  he  can- 
not call  on  the  other  for  contribu- 
tions. The  fact  that  he  has  built 
a  wall,  for  the  expense  of  which 
he  cannot  coll  for  contributions, 
does  not  relieve  him  from  his  obli- 
gation I  i  pay  for  the  other  things 
which  were  to  be  done  at  his  ex- 
pense,    tkoit  V.  Sanford,  544. 

4.  In  case  of  a.  written  contract, 
transferring  certain  property  upon 
an  agreement  to  apply  the  same 
to  the  payment  of  certain  enumer- 
ated claims.  Held,  that  a  promise 
to  pay  any  claims  not  included  in 
the  instrument  was — 1st.  If  made 
before  the  exeoution  of  the  instru- 
ment, merged  in  it.  2.  If  made 
afterwards,  without  consideration, 
there  being  no  consideration  for 
the  possession,  other  than  the 
transfer  made  by  the  agreement. 
Storrs  V.  FlirU,  498. 

Notation,  doctrine  of,  iUuUr<xted  and 
applied.    lb. 

What  does  not  eonatittUe  valid  con- 
tract of  agency y  by  corporation. — 


.Mc 


See  FtUon  v.  McClave,  58. 

CONTRIBUTORY    NEGLI- 
GENCE. 

Bee  Negliobkcb. 

CONVERSION. 

1.  The  sheriff,  under  a  distress  war 
rant  authorizing  him  to  *' distrain 
the  goods,  &c.,  of  the  tenant," 
having  taken  the  property  of  a 
third  person,  the  party  who  is- 
sued the  process  (the  defendant 
herein), 'caused  the  goods  to  be  ap- 

5 raised  under  the  statute  (of  New 
ersey),  and  subsequently  received 
the  proceeds  of  the  sale  thereof. 
HM,  that  the  defendant  therebj^ 
became  liable  for  the  conversion  of 
the  said  chattels.  Bean  v.  Mgc 
455.    , 

2.  Where  an  attachment  re^larlj^ 
granted  upon  competent  cvidcncf; 
IS  vacated  upon  appeal,  for  error 
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alone,  and  not  upon  the  ground  of 
irre^larity  or  for  want  of  juris- 
diction,— in  the  absence  of  proof 
of  malice  upon  the  part  of  the 
party  obtaining  the  process,  action 
will  not  lie  against  him  for  con- 
version of  the  goods  taken  there- 
under. Day  V.  Bach,  460. 
Allegation  of  ownerMp  %B  mffldewt  to 
support  contersion,  tJumgh  the 
plaintiff  sets  forth  title  as  mortgagee, 
and  failed  to  allege  default  by  tnort- 

fagor.    See  Malcolm  v.   (/Beilly, 
2^ 


CONVEYANCES. 

Acceptance  of  commissioners^  award 

fof  land  included  in  assessment,  only 

part  of  whicfi  is  required,  operates 

as  a  conveyance  to  the  edy  of  New 

York.   See  Sherman  v.  Kane,  310. 

See  Debdb. 


CORPORATIONS. 

WJien  corporation  may  acquire  title 
by  adverse  possessum.  See  Sher- 
man V.  Kane,  810. 

What  not  vaUd  contract  of  agency,  by 
corporation.  See  FeUon  v.  Mc- 
Clave,  53. 

Corporation  may  be  punished  for  vio- 
lation of  injunction.  See  Atl,  4b 
Pae.  Tel,  Co.  v.  BaU.  di  0.  B.  B, 
Co.,  377. 

Foreign  corporation,  how  brouglU  into 
court,    lb. 

Board  of  trustees  of  New  York  City 
common  schools  are  quasi  corporor- 
tions,  and  msmbers  camwt  be  lidd 
personally  liable  for  negligence  of 
employees  of  board,  on  tJieory  that 
relation  of  master  and  servant  ex- 
ists betu>een  them.  See  Donovan  y. 
McAlpin^  111. 


COSTS  AND  ALLOWANCES. 

i.  Costs,  as  used  in  the  judgment  of 
the  court  of  appeals  when  orderin^^ 
judgment  absolute  for  pluintiff, 
carries  to  the  plaintiff  the  general 
costs  of  the  action  from  the  begin- 
ning to  the  end,  except  such  as, 
subsequent  to  the  decision  of  tho 
court  of  appeals,  are  specially  adr 
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Judged  to  the  defendant.    Bust  y. 
Mauselt,  88. 

2.  In  this  case  the  costs  which  were 
specially  adjudged  to  the  defend- 
ant (which  were  less  than  the 
general  costs  in  the  action  which 
were  awarded  plaintiff)  were  offset 
agaiast  the  general  costs,  and 
judgment  ordered  for  the  plaintiff 
for  the  excess,    lb. 

8.  Where  the  court  of  appeals  re- 
verses a  judgment  of  the  eeneral 
term  in  favor  of  the  defenouEint  on 
his  demurrer  to  the  complaint, 
and  orders  judgment  for  the  plaint- 
iff on  the  demurrer,  with  leave  to 
the  defendant  to  answer,  on  pa^"- 
ment  of  costs,  within  a  certain 
time,  an  extra  allowance  cannot 
be  granted  within  that  time,  so 
that  the  same  shall  become  a  part 
of  the  costs  to  be  paid  as  a  condi- 
tion precedent  to  answering.  Mc- 
Donald v.  MaUory,  58. 

4  The  court,  upon  adjudging  that  a 
fund  in  the  hands  of  an  adminis- 
trator-defendant which  he  claims 
belongs  to  his  decedent,  in  fact 
belongs  to  the  plaintiff,  and  that 
neither  the  administrator  nor  his 
decedent  has  any  interest  therein, 
cannot  direct  the  pa3Tnent  of  the 
defendant's  costs  out  of  such  fund. 
8hee/uin  v.  llaerstd,  04 

:5.  It  is  within  the  discretion  of  the 
court,  and  is  a  proper  exercise 
thereof,  to  deny,  as  prematurely 
made,  a  motion  to  charge  the  per- 
;8on  benclicially  interested  in  the 
recovery  in  an  action  (2  R.    8. 
»619),  with  the  payment  of  a  judg- 
.ment   for   costs  entered  therein, 
*when  an  appeal  from  said  judg- 
ment is  pending  at.  the  time  said 
'motion  is  made,  though  no  security 
upon  appeal  has  been  filed,  and 
no  stay  of  proceedings  granted. 
The  denial    of  the  motion  upon 
said    ground     may    be    deemed 
equivalent  to  a  stay.    Slauson  v. 
Watkins,  172. 
.  0.  A  guardian  ad  litem  Is  responsible 
for  costs  under  the  Code  of  Civil 
Procedure,  but  he  is  not  required 
to  file  security  therefor.    Steinberg 
v.  ManJi,  Ry  Co.,  210. 

7.  Where  the  owner  of  a  claim  as- 
signs the  same  to  a  third  party, 
upon  consideration  that  the  said 
assignee  8haUi»egin  and  prosecute 


an  action  thereon,  at  his  own  ex- 
pense, and  when  the  said  claim  is 
collected  pay  to  the  assignor  one 
half  of  tbo  amount  received  over 
and  above  all  costs,  said  assignor 
is  beneficially  interested  in  the  re- 
covery, under  2  H.  8.  019,  §  44, 
and  is  liable  for  the  costs  of  the 
action  so  brought  This,  though 
he  did  not  retain  or  appoint  the 
attorney,  or  furnish  funds  for  the 
prosecution  of  said  action,  or  in 
any  way  interfere  therewith,  or 
direct  the  progress  thereof.  Mer- 
eeron  v.  F^wUr,  851. 

8.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  a  defendant  in 
an  action  brought  in  this  court 
cannot  demand  securitv  for  costs 
upon  the  ground  that  the  plaintiff 
is  a  non-resident,  when  the  plaint- 
iff resides  within  this  State. 
Lewis  V.  FarreU,  358. 

9.  Where  the  defendant  ncj^lecta  for 
nearly  a  year  to  make  his  motion 
for  security,  knowing  that  the 
plaintiff  resides  without  the  city 
and  county  of  New  York,  the 
action  in  the  meantime  having 
come  to  issue  and  been  for  many 
months  upon  the  calendar,  his 
delay  consiitutcs  such  laches  as 
will  justify  the  court,  so  far  as  the 
motion  is  addressed  to  its  discre- 
tion, in  denying  it  upon  that 
ground  alone,    io. 

Judgment  absolute  for  plainiiff,  uith 
costs,  by  court  of  appeals,  in  action 
for  accounting,  effect  of  on  defend- 
anVs  subsequent  righi  to  tax  costs 
and  dislmrsements,  e.  g.,  rtferee'v 
fees.     See  Bust  v.  Ilauselt,  88. 

€&de  Oiffit  Procedure  not  applicable  to 
order  for  security  for  costs  made  be- 
fore its  passage.  See  }VUey  v. 
Arnoux,  575. 

COUNTERCLAIM. 

When  withdrawal  of  not  permitted. 
See  Whitman  v.  Uortan,  581. 

COURTS. 

TIte  statutes  relating  to  (Jis  jurisdiction 
of  N,  v.  Superior  Court,  resetted 
and  considered.  See  Lewis  v.  Ihr- 
reU,^5S, 

See  Jurisdiction. 
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COVENANTS. 

1.  The  mortgagoT  of  certain  prem- 
ises conveyed  the  same  by  a  deed 
containing  the  following  clause: 
"  Which  said  mortgage  the  party 
hereto  of  the  first  pan  hereby  as- 
sumes and  agities  to  pay  as  part  of 
the  consideration  hereinbefore  ex- 
pressed." Heild^  that  this  was  the 
covenant  of  the  party  of  the  sec- 
ond part.     FairchUd  v.  Lyneh^  1. 

2.  Where  lands  are  taken  subject  to 
a  covenant  made  between  a  former 
owner  thereof  and  the  owner  of 
adjacent  property,  which  cove 
nant  forbids  the  use  of  the  premises 
for  "any  kind  of  manufactory, 
trade  or  business  whatsoever,"  a 
change  in  the  character  of  the 
neighborhood,  e.  g.,  such  as  that 
produced  by  the  erection  of  an 
elevated  railway,  which  impairs 
the  use  of  the  premises  in  question 
for  the  purposes  contemplated  by 
the  covenant,  but  does  not  affect 
the  remainder  of  the  property 
bound  thereby,  does  not  modify 
or  impair  the  obligation  imposed 
by  the  covenant  upon  the  owner 
of  said  premises.  ColvAnibia  OoU.  y. 
ThtUeher,  805. 

'5.  The  language  of  said  covenant 
precludes  the  carrying  on  of  every 
kind  of  business,  even  though  it 
may  be  relatively  unobjectionable; 
«.  g.,  the  business  of  a  real  estate 
agent,     lb. 

4.  A  covenant  against  use  of  prem- 
ises for  business  purposes,  &c., 
will  not  be  relaxed  in  favor  of  one 
front  of  the  premises,  upon  the 
ground  that  the  street  which  that 
side  of  the  lot  faces  partakes  of  a 
business  character.    Ih. 

Liability  €f  grantee,  on  covenant  to  pay 
mmtgojge  extinguislied  by  purchase 
of  bond  and  mortgage  by  grantor 
and  mortgagor.  See  FairchildY, 
Lyncfi,  1. 

DAMAGES. 

A  verdict  for  $15,695.16,  held  not 
excessive,  in  view  of  olaintiff's 
personal  injuries.  See  SchuUz  v. 
Third  Ate,  R,  R.  Co,,  211. 

See  SuLcn>EB  Ain>  Libbl. 


DEATH,  ACTION  FOR  CAUS- 
ING. 

B,  »eems,  that  admissions  of  the  de- 
ceased as  to  the  manner  in  which 
the  accident  occurred  are  compe- 
tent evidence  against  his  represen- 
tative in  an  action  brought  for 
causing  the  death  of  the  deceased. 
Lax  V.  Fbriy-aecond  St,,  <fec.  R.  R, 
C^.,446. 

DEBTOR  AND  CREDITOR. 

A  loan  was  made  by  R  to  L.,  at  his 
request,  upon  promissory  notes  of 
third  parties.  Before  they  matured 
they  were  surrendered  by  R.  to 
W.,  and  in  place  of  them  K,  took 
from  W.  a  chattel  mortgage  on 
hiB  property  (which  he  afterwards 
foreclosed),  and  a  policy  of  insur- 
ance on  his  life,  in  addition  to  a 
previous  policy  on  his  (W.'s)  life, 
held  by  him  (R).  The  loan  was 
originally  procured  by  W.,  acting 
as  the  agent  of  L.,  who,  it  was 
claimed,  as  such  agent,  indorsed 
the  notes  to  R  ;  but  at  the  time  of 
the  surrender  of  the  notes,  W.'s 
agency  and  his  authority,  what- 
ever it  may  have  previously  been, 
had  come  to  an  end.  The  surren- 
dered notes  never  came  to  defend- 
ant's hands.  Held,  that  L.  was 
discharged  from  liability,  whether 
he  hf^-  regarded  as  a  loanee  or  as  an 
indorser.     Roberts  v.  Ledie,  76. 

DEED. 

When  warranty  deed  wiU  not  estop 
grantor  from  obtaining  title  by  ad- 
verse possession.  See  S/ierman  v. 
Kane,  310. 

See  BotTKBARiEs ;  CovENAirra. 

DEFAULT. 

Poioer  of  OenercU  Term  to  direct  en- 
try of  order  opening.  SeeKnauery, 
Globe  Ins,  Co,,  370. 

DEFENSES. 

See  Pleading. 

DEFINITIONS. 

**  Property,"  meaning  of,  as  used  in 
constitution^   inhibition   against 
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taking  private  property,  Jbc  See 
Gfm>  V.  MeiT.t  d».  R  JR.  Co.,  138. 
'* Inboard "  and  *'ou(Jboafrd"  as  used 
in  marine  insuranoe.  See  AUen 
V.  81,  Louis  Int.  Co.,  175. 


DELIVERY. 

When  dditery  %miece»a/ry  to  oom^ 
pUte  mie.  See  Oraif  ▼.  Maffor, 
484. 

DMICRETION. 

When  motion  to  charge  real  par^  in 

interest  mth  eo$tit  mU  be  domed. 

Slaueon  t.  Waikine^  173. 
Election  of  caueee  of  action  on  trial, 

wlien  compelled.     See  Eoberte  y. 

Leaie,  76. 
Oounter-daim,  when  teithdrafeal  €f 

not    allowed.     See   Whitman    v. 

Hortan,  581. 
Amendment  of  pleading ^  <£«.»  under 

section  728,  Ck)d)  CvaU  Procedure. 

See  Aa.  A  Pac.  Tel.  Go.  v.  Bait,  d 

0.  R.  R.  Co.,  977;  HennequinY. 

Clews,  380. 

DIVORCE. 

Where  the  final  decree  in  an  ac- 
tion for  divorce  directs  the  pay 
ment  of  a  certain  sum  as  ali- 
moD3',  l)ut  makes  no  provision  in 
regard  to  security  therefor,  an  or- 
der directing  the  defendant  to  pav 
the  alimony,  and  further  provid- 
ing ' '  that  he  give  security  for  the 
future  payment  of  said  $600. and  in 
default  (nereof  that  an  attachment 
issue  punishing  defendant  as  for 
contempt,"  is  not  proper  and 
should  be  reversed.  Ctane  v.  Qane, 
218. 

Calendar  practice  in  action  for  di- 
vorce. &eeComptonY.Compton,!i7d. 

EJECTMENT. . 

It  is  sufficient  to  maintain  an  action 
of  ejectment  against  the  lessee 
claimlL-g  under  a  void  lease,  that 
the  plaintiff  was  in  actual  posses- 
sion at  the  time  of  entiy  under 
the  lease  ;  and  if  in  such  an  action 
the  lessor  be  allowed  to  interpose 
an  answer,  it  cannot  defena,  if 
the  relation  of  landlord  and  ten- 
ant is  not  shown  to  exist  between 
it  and  the  defendant.  Carlelon  v. 
Darcj/,  484. 


ELEVATED  RAILROADS. 
See  Frakchibb  ;  iNJUNcnosrs. 

EQUITY. 

Equitaiie  actions,  when  local  and 
when  transitory.  See  Atl.  db  Pac. 
Tel.  Co  V.  BaU.  d  0.  R  R.  Co., 
877. 

Broker  charged  pereonaUy  with  pur- 
chase price,  rigJUs  of,  against  prin- 
cipal.   See  Knapp  v.  Simon,  225. 

FaUor  may  bring  aetion  to  fore- 
dose  lien  for  general  balance,  and 
reeoffer  judgment  for  deficiency.  See 
Wlutman  v.  ITorton,  501. 

Construetiee  fraud  in  equity;  what 
constitutes.  See  Stevens  v.  Mayor, 
274. 

Action  for  deceit,  based  on  actual 
fraud,  when  cannot  be  sustained  as 
equitable  acUon  to  charge  defendant 
as  trustee,  with  constructive  fraud. 
Bee  lb. 

Order  on  fund  due  from  dty  of  Kew 
York  operates  as  equitable  assign- 
ment   See  Cray  v.  Mayor,  494. 

ESTOPPEL. 

A  mere  payment  of  taxes  and  assess- 
ments upon  land,  by  one  claiming 
title  thereto,  will  not  preclude  the 
true  owner  fromassertmg  his  title, 
such  payment  being  made  without 
his  knowledge.  Stevens  v.  Mca/or, 
274. 

EVIDENCE. 

1.  Upon  the  trial,  the  action  being 
for  the  value  of  goods  sold,  the 
sample  by  which  the  sale  was  made 
was  not  produced  in  court,  and 
the  evidence  as  to  it  was  very 
vague.  The  plaintiff  offered  to  read 
from  the  deposition  of  platntiff*s 
agent  the  answer  to  the  question  : 
"From  what  sample  of  wine  did 
you  take  your  eidcT  from  said 
Lax?"  which  answer  was  excluded. 
Held,  error,  for  which  a  new  trial 
must  be  granted.  Sonoma  Valley 
Wine  Co.  v.  Lax,  187. 

2.  When  the  testimony  of  a  deceased 
parly  to  a  former  action,  given  in 
said  action,  is  rc-ul  upon  the  trial 
of  a  subsequent  action  by  a  party 
\hereio(CodeCivilPrtMvdure,^Si:Oi 
the  case  docs  not  fall  wuhin  the 
saving  clause  to  section  8*2!)  of  Code 
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of  Civil  Procedure.  The  said  party 
to  the  subsequent  action  is  pre- 
cluded from  testifying  as  to  the 
matters  contained  in  said  testi- 
mony, BO  far  as  specified  in  said 
« section  82a   FdtU  v.  Maifer,  182. 

3.  In  an  action  brought  by  a  client 
against  her  attorney,  to  recover 
moneys  alleged  to  be  wrongfully 
detained  by  iiim,  the  main  fact  at 
issue  was  whether  a  certain  sum  of 
money  was  paid  by  her  to  the  attor- 
ney in  satisfaction  of  his  charges 
for  services, &c.  ,*or  whether  the  said 
sum  was  delivered  to  him  upon 
the  understanding  that  part  there- 
of was  to  be  received  in  fuU  satis- 
faction of  his  said  charges,  and 
the  remainder  to  be  used  in  set- 
tling certain  claims  which  were 
(as  alleged  bvthe  client)  falsely 
stated  by  said  attorney  to  exist. 
BM,  error  to  refuse  to  charge 
that  the  jury  might  consider  the 
value  of  the  attorney's  services, 
and  the  disbursements  incurred  by 
him  for  said  client,  as  having  a 
bearing  upon  the  probabilities  of 
the  case.   liMins  v.  Pultzs,  184. 

4.  Presumptions  and  admissions  can- 
not be  relied  on  (when  they  do 
not  operate  as  an  estoppel)  to  the 
exclusion  of  decisive  evidence  as 
to  the  matters  to  which  they  re- 
late.    Sherman  v.  Kane,  810. 

5.  It  seems,  that  admissions  of  the  de- 
ceased as  to  tile  manner  in  which 
the  accident  occurred  are  compe- 
tent evidence  against  his  represen- 
tative in  an  action  brought  for 
causing  the  death  of  the  deceased. 
Lax  V.  Forty-secand  Street  R.ILO0,, 
448. 

6.  Records  kept  at  the  police  station 
and  hospital,  showing  injuries  re- 
ceived by  plaintiff  from  an  acci- 
dent, are  not  admissible  in  evi- 
dence against  him  in  an  action  for 
such  injuries,  it  not.appearing  that 
the  entries  tliercin  were  mode  by 
persons  having  knowledge  of  the 
facts,  or  from  statements  of  the 
plaintiff.  Hoffman  v.  N,  T,  (7.  dh 
KRRR,  CJ>..536. 

7.  Where  plaintiff's  books  of  account 
have  been  used  in  evidence  by  both 
parties  for  several  days,  and  an  ex- 
pert has,  by  stipulation,  made  sum- 
maries of  the  entries  therein, which 
irere  regarded  as  evidence  for  the 


defendant,  it  is  too  late  for  defend- 
ant to  object  to  the  admission  of 
said  books,  on  the  ground  that  tlie* 
proper  preliminary  proof  to  justify 
their  reception  as  original  evi- 
dence, has  not  been  given.  Whit- 
man V.  Horton,  531. 

8.  Books  of  account  in  which  the 
book-keeper  has  made  entries  upon 
information  from  other  persons  or 
from  other  books,  cannot  l)e  ad- 
mitted in  evidence  merely  upon  his 
testimony  as  to  their  general  accu- 
racy, lb. 

9.  When  the  person  who  conducted 
the  business  and  made  the  entries 
in  that  portion  of  plaintiff's  books 
which  relates  to  the  question  in 
controversy,  testifies  tlnit  such  en- 
tries arc  in  his  handwriting,  and 
are  correct ;  it  also  fmpearing  that 
during  the  period  of  the  transac- 
tions mvolved,  accounts  were  ren- 
dered to  defendant  from  time  to 
time,  and  by  him  compared  with 
said  books,  and  settlement  and 
correction  of  any  differences  made, 
and  that  a  final  account  had  been 
rendered  to  defendant  upon  wliich 
he  had  made  a  payment,  and  which 
was  treated  by  an  paities  as  an  ac- 
count stated,  the  referee's  finding 
agreeing  therewith,  and  with  the 
expert's  summary — the  admission 
of  such  books  in  evidence  without 
the  technical  preliminary  proof  as 
to  their  correctness,  &c.,  does  not 
constitute  such  error  as  to  justify 
interference  with  the  judgment. 
lb. 

10.  The  fact  that  a  party  declines  to 
comply  with  a  notice  to  produce, 
does  not  make  the  subsequent 
admission  of  a  paper  offered  by 
such  party,  substantially  differing 
in  its  terms  from  tlie  one  called 
for.  although  bearing  on  the  same 
subject  matter,  error  calling  for  re- 
versal.   Scot^.  Sanford,  544. 

Admissions  of  mfe  as  to  hut^nd^s 
habits,  made  in  verified  petition,  are 
emdenee  against  her  in  action  on 
policy  in^suring  his  life.  See  Fur- 
ness  V.  Met  Life  Ins.  Co. ,  467. 

Exhibition  of  mutilated  liinb  to  jury; 
wJien  not  error.  See  Jordan  v. 
Bo^een,  355. 

Pa/rol  evidence  not  admissible  to  vary 
endorsement.  See  Uiggins  v.  Bar- 
rotocUffe,  540. 
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AdmUdora  qfhtubandeu  topurehaae, 
etc.,  foitk  wife's  funds,  odmMJtiie 
against  heirs.  See  Luchey  v.  OdeiU, 
547. 

Vattie  of  chatUl,  what  evidence  iff. 
See  Armitaffev.  Mac^,  550. 

Contribtit^>ry  negligence,  tesHnum^  sus- 
ceptible of  eomfrtictionfar  or  against 
it  not  sufficient  to  rebut  a  pre- 
sumption of  its  existence;  wTiere 
snich  diversity  exists  in  testimony  of 
of  single  teitness,  complaint  should 
dismissed.    Desmmd  ▼.  RofCy  569. 

See  Pbesuhftions. 

EXCEPTIONS. 

May  he  heard  on  appeal  from  inter- 
locutory order.  See  Hathaway  v. 
Russell,  103. 

Referee* s  report,  exceptions  to^  fUed 
nunc  pro  tunc.  See  Rust  v.  Uau- 
seU,  23. 

Hearing  of  exceptions  at  General  Term, 
See  Garner  v.  Mangam,  365. 

See  Judge's  Charge. 

EXECUTION. 

Sheriff  not  released  from  obligation 
to  make  return  to  execution,  by 
fact  that  prior  to  return  day,  he 
is  served  with  warrant  of  attach- 
ment against  plaintiff,  panted  to 
dtfendaivt  as  plamtiff  m  another 
action;  attachment  may  issue  if  he 
neglect  so  to  do.  See  Parker  v. 
Bradley,  244. 

EXECUTORS     AND    ADMINIS- 
TRATORS. 

Costs  cannot  he  directed  to  he  paid 
to  administrator- defendant,  out  of 
fund  in  suit,  adjudged  to  he  prop- 
erty of  claimant  See  Shed/ian  v. 
Huerstel,  64. 

See  SXTRROGATB. 

EXTINGUISHMENT. 

See  MORTGAGB. 

FACTORS  AND  BROKERS. 

A  factor  may  bring  an  equitable  ac- 
tion to  foreclose  his  lien  upon 
goods  of  the  consignor  in  his  pos- 
session for  ^neral  balance  of  ac- 
count, and  is  entitled  therein  to 
judgment  for  deficiency  after  the 


sale  of  the  consigned  goods.  Whit* 
man  v.  Horton,  531. 

Broker  faUtng  to  disclose  principal  and 
charged  personally  with  pu7vhin>6 
price,  rights  of,  against  prindpnl. 
See  Knapp  v.  Simon.  225.  * 

Principal  and  broker;  whenjidun/iry 
relation  exists  between;  when  com- 
missions not  recoverable,  services  ren- 
dered hy  broker  being  of  no  value, 
out  mode  of  transacting  business 
having  been  left  to  him.  See  Hoff- 
man y.  Livingston,  552. 

FALSE  IMPRISONMENT. 

Action  against  sheriff  for  arrest  made 
under  color  of  liability  as  bail,  de- 
fense in.  See  Arteaga  ▼.  Conner, 
91. 

FORMER  RECOVERY. 

« 

Plaintiff,  having  been  wrongfully 
discharged  from  defendants  em- 
ployment, brought  action  to  re- 
cover certain  insU^Uments  of  her 
wages,  being  all  that  nhe  would 
have  been  entitled  to  under  the 
contract  at  the  time  the  action  was 
brought.  The  complaint  was  in 
form  for  wages,  but  it  appeared 
upon  the  face  thereof  that  no  ser- 
vices were  rendered  after  plaint- 
iff's discharge.  Judgment  was 
taken  by  default,  and  was  paid  in 
full  by  defendant.  Held,  that  the 
above  "recovery  exhausted  plain- 
tiff's remedy  for  damages  for 
breach  of  contract,  and  is  a  bar  to 
a  subsequent  action  therefor. 
Brodar  v.  Lord,  205. 

FRANCHISE. 

A  legislative  authority  to  constmct 
an  elevated  railroad  and  to  operate 
it  by  atmospheric  power,  com- 
pressed air  or  other  power,  does 
not  authorize  it  to  pollute  the  air 
of  abutting  dwelling-houses  with 
noisome  smells  or  noxious  pis, 
which  greatly  diminish  the  enjoy- 
ment of  the  occupation  of  such 
houses.  Such  authority  neither 
directly  nor  by  implication  author- 
izes the  infliction  of  such  a  griev- 
ance. The  infliction  of  sucli 
grievance  doe^  not  appear  to  l>e 
necessary  or  i'jC'I<iM)  -  to  the  exercUw 
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of  the  corporate  authority  and 
power.  Caro  v,  Metr^y  de,  B,  R, 
Co.,  188. 

FRAUD. 

1.  A  common  law  action,  for  deceit, 
based  'On  actual  fraud,  in  which 
the  allegations  of  fraud  go  to  the 
very  foundation  of  the  action,  and 
are  not  simply  attached  as  inci- 
dents to  the  cause  of  action,  can- 
not be  sustained  as  an  equitable 
action,  brought  to  char^  defend- 
ant as  trustee  for  plaintiff,  on  the 
ground  of  c»m8tructive  fraud. 
iSketeiu  V.  Mayor,  274. 

2.  The  fact  that  there  is  difference 
in  the  special  information  of  the 
parties  on  the  subject,  will  not 
constitute  an  element  tendins  to 
establish  .constructive  fraud  in 
equity,  unless  there  are  relations 
of  confidence  between  the  parties 
or  their  agents.    Ih, 

8.  Haste  or  surprise,  if  there  is  no 
management  or  influence  to  mis- 
lead tbe  complaining  party,  and 
no  pressure  brought  to  bear  on 
him  to  cause  him  to  act  without 
due  deliberation,  and  the  cause  is 
such  as  that  an  action  cannot  be 
maintiiincd,  based  solely  on  mis- 
take, will  not  constitute  an  ele- 
ment tending  to  establish  con- 
structive fraud.    lh» 

4.  Inadequacy  of  consideration, 
standing  alone,  does  not,  imder 
the  circumstances  appearing  in 
this  case,  raise  a  constructive 
fraud.    lb, 

GIFT. 

Oifl,  what  necessary  to  eonsiihUe;  when 
question  for  Vie  jury.  See  Armit- 
age  v.  Mace,  550. 

GRANTOR  AND  GRANTEE. 

When  adverse  possesion  will  run  in 
favor  of  grantor.  8ee  JShermanY. 
Kane,  810. 

GUARDIAN  AND  WARD. 

Chiardian  ad  litem  responsible  for 
costs,  but  not  required  to  file  security 
therefor.  Steinberger  v.  Manh,  By. 
Co.,  216. 


Property  purchased  by  husband  in  his 
own  name,  with  wife^s funds,  under 
agreement  with  Iter  that  title  s/iotUd 
be  taken  in  joint  names — wife  may 
purchase  on  foreclosure  sale,  though 
husband  lias  died  leaving  children 
of  which  she  is  guardian  in  socage. 
Bee  Lucky  v.  OdeU,  547. 

HIGHWAYS. 

The  principle  which  makes  a  person 
interfering  with  the  safety  of  the 
public  highway,  as  such,  and  for 
private  ends,  an  insurer  of  the 
safety  of  all  -persons  traveling 
over  the  same,  who  may  be  in- 
jured in  consequence  of  said  in- 
terference, witliout  fault  on  their 
part,  cannot  be  extended  to  the ' 
case  of  a  contractor  engaged  in 
taking  down  a  building,  there 
being  no  excavation  or  obstruction 
in  the  street  by  reason  of  said 
work;  and  a  person  injured  by 
material  falling  from  said  building 
cannot  recover  damages  upon  the 
ground  of  such  absolute  liability 
on  the  part  of  said  contractor. 
Eccles  v.  Darragh,  186. 

INJUNCTION. 

1.  When  an  j.ct  under  which  a  cor- 
poration is  organized  authorizes 
the  taking,  by  such  corporation, 
of  private  property  for  public  use, 
and  provides  for  the  making  by 
such  corporation  of  compensation 
for  the  property  taken  by  it,  and 
is  therefore  constitutional,  yet 
where  the  taking  consists  in  the 
daily  and  continuous  interference 
with  a  naked  incorporeal  right 
incident  to  tangible  property,  to 
the  diminution  of  its  fiee  enjoy- 
ment, c;.  g.,  the  polluting  the  air 
of  one*s  dwelliuL^  with  noisome 
smells,  which,  although  not  un- 
wholesome, yet  render  the  enjoy- 
ment of  life  and  property  uncom- 
fortable— and  no  compensation  is 
made  for  such  interference,  and 
the  corporation's  want  of  ability 
to  make  reparation  is  proved  or 
admitted,  an  injunction  may  go 
against  the  doing  or  suffering  to 
be  d(me  that  which  causes  such 
interference.  Caro  v.  Metr,,  <fcc. 
i?.  jB.  Co.,  138. 
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3.  Omission  to  state  groumls  of  in- 
iimction  is  Dot  a  jurisdiclional 
defect.  It  is  only  an  irregularity, 
for  which  the  injunction  may  be 
set  aside,  and  if  no  substantial 
right  of  the  defendant  has  been 
violated,  it  may  be  disreicarded  or 
supplied  under  section ''723  Code 
Civil  Procedure.  A.  di  R  Td. 
Co.  V.  B.  dO.S.  R  Co.,  877. 

8.  Wh^re  one  puts  improvements 
and  erections  on  the  land  of  an- 
other under  a  point  arrangement, 
one  of  the  details  of  which  is,  that 
the  one  on  whose  land  the  im- 
provements and  erections  are 
placed  may,  at  his  option,  termi- 
nate the  joint  agreement  and  be- 
come the  sole  owner  and  possessor 
of  the  improvementa  and  erections, 
upon  milking  compensation  there- 
for, and  it  appears  that  the  owner 
of  the  land  is  about  to  take  pos- 
session and  exclusive  control  with- 
out making  compensation,  and  it 
also  appears  that  the  taking  of 
such  possession  and  exclusive 
control  without  making  compen- 
sation at  the  same  time  would 
produce  irreparable  injury  to  the 
other  party,  a  case  is  presented 
for  the  equitaWe  relief  of  injunc- 
tion to  be  exercised  by  the  court 
having  jurisdiction  of  the  subject 
matter.     Ih. 

4.  An  injunction  will  often  be 
eranted  to  restrain  a  paily  from 
deciding  for  himself  a  question 
involving  controverted  rights,  and 
to  compel  him  to  resort  to  the 
courts,  and  this  without  regard  to 
the  absolute  merits  of  the  contro- 
versy,   lb. 

5.  A  corporation  may  be  punished 
for  disobedience  of  injunction; 
also  all  persons  bound  to  obey  it 
who  have  aided,  abetted  or  coun- 
tenanced others  in  violating  iL 
lb. 

6.  That  the  injunction  is  too  broad, 
and  restrains  the  doing  of  acts 
which  the  court  has  no  jurisdic- 
tion to  restrain,  as  well  as  acts 
over  which  the  court  has  jurisdic- 
tion, is  no  excuse  for  the  violation 
of  the  injunction  by  the  doing  of 
the  acts  over  which  there  is  juris- 
diction,   lb. 

Violation  of  ir^uncUon,  practice  in 


proceedingi  to  commit  for  contempt, 
Bee  lb. 
When  courts  cannot  restrain  doin^j  of 
acts  t/ireaiened  to  be  done  in  other 
States,    See  lb. 

INQUEST. 

An  application  to  open  an  inquest 
ana  serve  a  supplemental  answer, 
setting  up  a  discharge  in  bank- 
ruptcy, will  not  be  granted  when 
it  appears  that  the  discharge  was 
obtained  pending  the  action,  and 
that  defendant  made  no  motion 
to  amend  his  answer  (though  the 
inquest  was  not  taken  till  a  year 
after  the  discharge),  and  thai  no 
motion  to  open  the  inouest  was 
made  till  several  years  after  judg- 
ment, no  excuse  for  defendanta 
laches  appearing.  Henderson  v. 
JSavoffSt  221. 

INSUIUNCE. 

(Fire.) 

Where  no  objection  was  madeto  the 
form  or  sufficiency  of  the  proofs 
of  loss  furnished  by  the  insured, 
or  to  the  particularity  of  their  de- 
tails, and  none  were  suggested  at 
the  trial  which  could  not  have 
bden  readily  obviated  to  the  extent 
of  the  duty  to  furnish  created  by 
the  policy,  if  it  had  liecn  suggested 
th.it  greater  mimitcness  of  details 
was  desired;  and  the  company 
acted  on  the  proof:?  famished,  and 
employed  an  adjuster  to  adjust  the 
am')unt  of  damages,  and  the  ad- 
juster acted  with  the  knowledge 
and  co-operation  of  the  assured, 
and  concluded  that  the  loss  ex- 
ceeded the  whole  sum  insured  by 
all  the  policies  insuring  the  prop- 
erty; a  defense  that  the  proofs  of 
loss  were  defective  is  not  tenable. 
Smith  V.  Mash.  F.  Ins.  Co.,  548. 

(Life.) 

1.  A  policy  of  insurance  paj'able  to 
the  wife  upon  the  death  of  her 
husband,  or  upon  a  certain  date, 
should  he  then  be  living,  is  not  as- 
signable by  the  wife.  A  guaranty 
by  the  wife  of  the  "  sufficiency  and 
validity  of  the  assignment "  does 
not  give  validity  thereto;  nor  does 
the  assignee  acquire  any  interest  in 
the  policy  by  subsequent  payment 


»■_.  J. 


INDEX. 


617 


of  premiumB  in  eood  faith.  His 
rights  are  limitedT  to  the  recovery 
of  the  amount  so  paid  by  him.  JJe 
Jo/ige  V.  Qddnniih,  131. 

2.  The  presumption  that  such  a  pol- 
icy was  issued  for  the  purposes 
declared  in  the  act  of  1840,  is  not 
destroyed  by  proof  of  a  former  as- 
signment by  the  wife  for  the  hus- 
band's benefit.-  Whether  such 
evidence  is  admissible  for  that 
purpose,  qucere.     lb, 

8.  Where  the  husband,  as  the  agent 
of  his  wife,  and  in  her  name,  ob- 
tains a  policy  of  insurance  upon 
his  life,  warranting  the  truth  of 
his  statement  in  the  application 
that  he  is  of  correct  and  temperate 
habits,  and  making  the  same  a 
part  of  the  policy,  a  statement  of 
the  wife  in  a  verified  petition 
thereafter  made  by  her  in  an  ac- 
tion for  separation,  that  ever  since 
their  marriage  he  had  been  ad- 
dicted to  the  excessive  use  of  in- 
toxicating li(}uors,  is  admissible  in 
evidence  a^nst  her,  in  an  action 
on  the  said  policy,  and  if  such 
admission  is  not  explained  or  con- 
tradicted, a  verdict  for  defendant 
should  be  directed.  JPhimiss  v. 
Mat.  Life  Ins.  Co.,  467. 

4.  What  answer  to  questions  in 
application  will  constitute  a  dec- 
laration of  correct  and  temperate 
habits,  and  what  is  sufficient  evi- 
dence of  sueli  habits  in  deceased, 
as  against  an  admission  such  as  the 
above,  considered  by  the  court. 
lb. 

(Marine.) 

1.  The  mere  fact  of  effecting  marine 
insurance,  independently  of  the 
particular  terms  used,  impliedly 
warrants  that  the  vessel  at  the 
commencement  of  the  voyage  is 
seaworthy.  The  extent  of  tlie 
warranty  is  that  the  material  of 
which  the  vessel  is  made,  its  con- 
struction, the  qualifications  of  the 
captain,  the  number  and  descrip- 
tion of  the  crew,  tiie  tackle,  sails, 
and  rigging,  stores,  equipment  and 
outfit  ^nerally,  are  such  as  to  ren- 
der it  in  every  respect  fit  for,  and 
able  to  encounter  with  safety  the 
ordinary  perils  of  the  proposed 
voyage  or  service.  It  extends  to 
qualities  and  defects  of  the  vessel 


unknown,  and  that  could  not  have 
been  known,  no  less  than  those 
known,  to  the  assured,  and  is  a 
condition  precedent  to  the  policy 
attaching,  and  the  burden  is  on 
the  assured  to  prove  seaworthi- 
ness, whether  the  loss  or  injury 
proceeded  from  a  want  of  it  in  any 
particular  or  not.  Jioyere  v.  Sun 
MuL  Ins.  Co.,  65. 

2.  The  burden  of  proof  as  to  waiver 
or  modification  of  warranty  as  to 
seaworthiness,  rests  on  assured. 
Measures  taken  by  the  assurer, 
such  as  having  a  survey  made  to 
satisfy  himseli  as  to  'lie  seaworthi- 
ness of  the  vessel,  will  not  of  them- 
selves operate  as  waiver  or  modi- 
fication, and  the  fact  that  the 
vessel  had  been  bnilt  for  sound 
and  inland  navl  ation,  that  the 
assurer  knew  such  f:ict,  and  that 
by  the  policy  she  was  (iescribed  as 
"the  Steamboat  ^otdty^**  do  not, 
as  matter  of  law,  restrict  the  im- 
plied waminly  of  general  sea- 
worthiness to  a  limited  warranty 
of  seaworthiness  for  sound  and  in- 
land navigation,    lb, 

8.  Where  the  cargo  of  a  vessel  Is  in- 
sured, •*  free  from  particular  aver- 
age," it  is  not  ijccti^saiy  that  there 
shall  be  an  aciual,  total,  physical 
loss  of  the  thing  insured;  it  is 
enough  if  there  be  a  constructive 
total  loss,  t.  e. ,  such  a  destruction 
of  all  value  as  amounts,  in  consid« 
eration  of  law,  to  a  total  loss  to  the 
owner.  But  in  such  case  there 
must  be  an  abandonment  of  the 
goods  by  the  insured,  to  enable 
him  to  recover  as  for  a  total  loss; 
and  notice  of  such  abandonment 
must  be  given,  while  the  whole  is 
in  peril,  and  in  a  reasonable  time; 
ana  if  the  insurers  do  not  accept 
the  abandonment,  the  owners  must 
hold  the  property  in  behalf  and 
for  the  interest  of  the  insurer.  If 
they  hold  and  use  or  treat  the 
property  as  their  own.  it  will 
amount  to  a  waiver  of  the  aban- 
donment.   Chctdsey  v.  Onion,  118. 

4.  Plaintiff  on  insuring  signed  the 
open  policy  in  defendant  s  posses- 
sion, and  was  given  the  usual  cer- 
tificate stating  that  he  was  insured 
"inboard"  cargo,  &c.  The  pol- 
icy provided  that  the  company 
should  not  be  liable,   unless  by 
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special  agreement  indorsed  there- 
on, for  diunage  to  goods  on  deck ; 
but  also  provided  that  it  should 
l)c  lawful  for  said  boats  to  load  in 
such  manner  as  is  customary  in 
such  navigation,  without  regard, 
&c.  While  on  the  voyage  a  por- 
tion of  tbe  cargo,  laden  on  deck, 
was  washed  overboard  and  greatly 
injured.  No  special  agreement 
permitting  lading  on  deck  was 
proven,  but  it  appeared  that  the 
boat  was  laden  according  to  cus- 
tom in  canal  navigation,  and  that 
the  authorized  agent  of  the  com- 
pany examined  hfr  when  about  to 
SI  art,  and  approved  the  mode  of 
lading.  Htld,  that  the  certificate 
and  policy  should  be  construed 
together  and  against  defendant, 
the  insurer;  that  "  inboard "  is 
used  in  contra-distinction  to  "oul- 
bo»rd  "  and  means  not  projecting 
over  the  rail  of  the  vessel;  that 
upon  the  whole  case  the  conclu- 
sion is  that  the  policy  attached  to 
the  goods  which  were  injured; 
that  m  any  event  the  defendant 
was  bound  by  the  aj)proval  of  its 
agent.  Allen  v.  8t.  Louis  Ins.  Gq.  , 
176. 

5.  In  an  action  upon  a  marine  pol- 
icy, insuring  the  cargo  of  a  vessel, 
the  insured,  in  the  iirst  instance, 
need  only  give  general  testimony 
as  to  the  seaworthiness  of  the  ves- 
sel, but  at  the  close  of  the  case, 
the  fact  of  seaworthiness  must 
affirmatively  appear  in  those  par- 
ticulars as  to  which  an  attack  has 
been  made.  Borland  v.  Merc, 
Mut  Ins.  Co. ,  433. 

6.  Where  it  appears  that  cargo  was 
BO  laden  upon  the  deck,  as  to  be 
likely  to  interfere  with  the  move 
ments  of  the  crew  in  navigating 
the  vessel,  there  is  a  presumption 
of  imseaworthiness,  which,  if  not 
overcome  (by  showing  affirma- 
tively that  the  deck  cargo  was  not 
likely  to  interfere  with  the  due 
management  of  the  vessel),  will 
prevent  the  insured  from  recover- 
ing, though  such  lading  be  an  act 
of  barratry  by  the  master,  and  the 
policy  contain  a  clause  insuring 
against  the  master's  barratry^  sea- 
worthiness must  exist  as  a  condi 
tion  precedent  to  the  policy  at- 
taching,   lb. 


7.  Under  chapter  243  of  the  Laws 
1857,  a  foreign  vessel  which  leaves 
the  port  of  New  York  without  a 
licensed  pilot,  is  presumed  to  be 
unseaworthy,  and  this  presump- 
tion is  not  answered  by  proof  that 
she  was  safely  navigated  out  of 
the  port,    lb, 

8.  It  seems,  that  to  constitute  barra- 
try of  the  master,  it  is  enough  that 
the  barratrous  act  was  done  will- 
fully, and  with  a  knowledge  that 
it  was  wrong,  irrespcciive  of  any 
fraudulent  intent  on  his  part,    lb, 

9.  A  clause  in  a  marine  policy,  pro- 
viding that  the  insurer  is  '*r.ot 
liable  for  leakage  on  molasses  or 
other  liquids,  unless  occasioned 
by  stranding  vr  collision  with  an- 
other vessel,"  comprises  leakage 
from  sea  perils  insured  against,  as 
well  as  ordinary  leakage,  from 
whatever  receptacle  it  may  occur. 
Such  a  clause  is  not  lo  be  deemed 
an  exception  from  general  liabil- 
ity, and  where  part  of  the  loss 
was  from  leakage,  the  insured 
must  prove  the  amount  and  cause 
thereof,  to  enable  him  to  recover. 
lb. 

INTEREST. 

Action  for  recovering  personal  prop' 
erty,  interest  on  verdiel,  Iioto  t«- 
duded  in  judgfnent.  Sec  MunseU 
y.  Flood,  134. 

Order  onfund  due  from  the  eity  of 
New  York,  interent  on,  when  ac- 
crues.    Gray  v.  Mayor,  494. 

JUDGE'S  CHARGE. 

1.  Where  the  court  erroneously 
charges  the  jury,  as  matter  of 
law,  that  a  certain  maiei'ial  fact  is 
as  contende<l  bv  plaintiif.  such 
error  is  not  cured,  by  a  subsequent 
charge,  made  upon  rcciuest  of  de- 
fendant's counsel,  to  the  effect 
that  the  burden  of  proof  is  on 
plaintiff  to  show  the  fact  tot)e  as 
claimed  hy  him,  and  that  on  tho 
evidence  in  the  case,  it  is  a  (ques- 
tion fur  the  jury  whether  it  is  so 
or  not,  and  if  they  believe  such  to 
bo  the  fact,  they 'will  find,  etc.. — 
the  original  charge  in  that  regard 
not  having  been  withdrawn.  Can- 
field  V.  Bait  <SM),  R  R  Co.,  238. 
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d.  Where  an  action  has  been  brought 
by  a  minor,  who  becomes  of  ago 
before  the  trial,  a  general  excep- 
tion to  the  proposition  in  the 
ludge's  charge,  that  the  plaintiff, 
if  entitled  to  recover,  is  entitled 
to  compensation  for  the  time 
during  which  he  had  been  unable 
to  labor,  presents  no  ground  for 
reversal.   Jordan  v.  Bwoen^  355. 

8.  A  chance  expression  of  opinion  as 
to  the  credibility  of  a  material  wit- 
ness, made  by  the  Judge  in  his 
charge,  and  which  he  subsequently 
qualifies  by  a  statement  to  the 
effect  that  the  Jury  are  not  bound 
thereby,  does  not  necessarily  fur- 
nish  good  ground  for  exception. 
Hoffman  v.  K  T.  C.  A  H.  K  B, 
Go,,  528. 

JUDGMENT. 

1.  A  Jud^ent  will  not  be  sustained 
on  an  issue  which  is  not  pleaded. 
Storrs  V.  Flint,  498. 

2.  An  order  was  entered  which 
"adjudged  and  decreed  that  it 
be  referred  to  the  same  referee  to 
take  and  state  an  account,"  etc., 
and  proceeded  to  specify  in  detail 
the  manner  in  which  the  account- 
ing should  be  had.  ffetd,  that  the 
court  did  not  exceed  its  powers  by 
"ordering  more  than  a  single 
Judgment  that  defendant  ac- 
count." Hathaway  v.  EusseU,  103. 

8.  It  Beems,  that  so  far  as  the  rights 
of  plaintiff  are  concerned,  the 
above  form  of  judgment  is  not  an 
adjudication  that  the  reference  is 
to  proceed  because  the  defendant 
is  liable  to  account,    lb. 

4  Whether  the  said  judgment  might 
have  been  entered  by  the  clerk, 
gtiaere,    lb. 

5.  Defendant  had  lost  his  right  to  re- 
view the  interlocutory  judflpient 
by  not  properly  appealmg.  Motion 
to  open  filial  Judgment  and  allow 
an  answer,  on  the  ground  that 
such  right  of  review  had  been  lost 
through  mistake  is  denied.  Cam- 
eron V;  Equitable  Life  Abs.  8oc., 
84. 

Appeal  from  interlocutory  Judgment, 
tfdcen  after  dismiaml  ofappecUfrom 
final  judgment,  wJien  iciU  not  He. 
Bee  Cameron  v.  Equitable  Aee.  Co., 
84. 


Order  for  judgment  in  rrferee^s  report, 
foJutt  sufficient,  under  sedition  1023, 
Code  Civil  Procedure.  See  Hatha- 
toay  V.  RueseU,  103. 

JBieeepiions  may  be  heard  on  appeal 
from  interlocutory  judgment.  See 
lb. 

Clerk  cannot  enter  abeolute  judgment 
for  interest  in  action  for  recovery 
personal  property,  w/ten  plaintiff  ts 
entitled  to  al^mative  judgment.  See 
Munsea  v.  Flood,  134. 

JURISDICTION. 

1.  State  officers  have  no  jurisdiction 
over  an  action  against  a  firm,  upon 
a  firm  liability,  when  one  or  more 
of  the  members  is  a  public  minis- 
ter. Non-service  of  summons  on 
the  members  who  are  public  min- 
isters, although  intentional,  will 
not  give  juriikliclion  over  the  ac- 
tion. Want  of  jurisdiction  in  such 
cases  is  to  be  availed  of  by  peti- 
tion of  the  public  minister  for  an 
order  dismissing  the  complaint. 
Matter  of  Tracy,  48. 

2.  Courts  of  one  state  or  country 
have  no  jurisdiction  over  an  action, 
the  cause  whereof  is  in  its  nature 
local  in  another  stiite  or  country. 
A.  <S>  P.  Tel.  Co.  V.  B.  &  0.  B.  B. 
Co.,  377. 

3.  Section  427  of  Code  of  Procedure 
and  section  263  of  Code  of  Civil 
Procedure,  providing  for  actions 
against  foreign  corporations,  do 
not  give  jurisdiction  over  an  ac- 
tion, the  cause  whereof  is  in  its 
nature  local  in  another  state  or 
country,    lb. 

4  An  action  was  brought  by  a  do- 
mestic coi*poration  against  two  de- 
fendants,— one  a  domestic  corpo- 
ration and  one  a  foreign  corpora- 
tion, having  an  office  and  agency, 
and  doing  business  in  this  state, — 
for  an, accounting  by  the  foreign 
corporation,  under  a  contract  al- 
leged to  exist  between  it  and  the 
{)laintiff,  to  restrain  it  from  an  al- 
eged  unlawful  interference  of  cer- 
tain rights  claimed  by  the  plaintiff 
under  the  alleged  contract,  which 
interference  consisted  in  part  of 
threatened  acts,  which  could  only 
be  done  in  another  state,  nnd  in 
part  of  a  combination  with  the 
other  defendant,  undcitaken  to  bo 
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coD8ummated  in  this  state,  with 
the  view  of  ousting  the  plaintiff 
from  its  claimed  rights  and  vesting 
them  in  such  other  corporation, 
and  of  acts  done  here  directing,  or 
which  would  result  in.  the  doing 
of  the  threatened  acts  in  the  other 
state.  Held,  the  courts  of  this 
state  had  no  jurisdiction  to  re- 
strain the  doing  df  the  acts  threat- 
ened to  be  done  in  the  other  state; 
nor,  if  they  have  been  done,  to 
compel  the  undoing  of  them  and 
the  restoration  of  things  to  their 
former  condition.  The  courts  of 
this  state,  however,  have  jurisdic- 
tion over  the  action  so  far  as  to 
compel  an  accounting,  and  to  re- 
strain the  doin^  of  the  acts  threat- 
ened to  be  done  in  this  state. 
Ih. 

5.  Personal  service  on  president  of 
foreign  corporation  in  the  city  of 
New  York,  of  the  summons  gives 
jurisdiction,  and  in  such  case  it  is 
not  necessary  either  that  an  at- 
tachment should  have  been  levied 
on  the  property  of  the  corpora- 
tion, or  that  the  corporation 
should  have  property  in  the  State, 
or     that    the    cause   of    action 

should  have  arisen  in  the  8tat«. 
lb. 

6.  It  9eems^  that  in  proceedings  for 
the  taking  of  private  property 
under  acts  of  1839.  ch.  246,  and 
1834,  ch.  250,  the  supreme  court 
acts  as  a  court  of  limited  jurisdic- 
tion, and,  to  show  title  there- 
under, all  the  steps  prescribed  by 
the  statute   must  be   proved   to 


LACHES. 

TFAan  fnoUon  for  security  for  eoits 
domed  on  ground  of  laehes.  See 
Lewis  V.  Fts/rrtU,  85a 

ApjMoaMon  to  open  inquest  and  set  ^p 
discharge  in  bankruptcy  denied  for 
laches.  See  Henderson  v.  SavoM, 
221, 


have  been  taken.  Carleton  v. 
Darcy,  484. 

Omission  to  state  grounds  of  injunc- 
tion not  a  jurisdictional  defect.  See 
AU.  dfe  Pac.  Tel.  Co.  v.  BaU.  db  0. 
K  R  Co.,  377. 

Appearance  and  argument  do  not 
confer  jurisdiction.  See  NewhaU 
V.  Appieton,  6. 

ff  question  of  jurisdiction  is  waited, 
U  should  appear  on  appeal  by  re- 
citals in  order  or  in  stipulation. 
See  2b. 

Bankruptcy  court,  jurisdiction  of 
how  pleaded.  See  Hennequin  v. 
Clews,  330. 

SurroacUe,  when  jurisdiction  of  must 
be  mown,  and  how.  See  Westervelt 
Y.  WesterveU,  298. 


LANDLORD  AND  TENANT. 

Although  a  tenancy  begins  in  the 
middle  of  a  quarter,  yet  if  by 
agreement  the  rent  is  pn3'able  on 
the  quarter  days,  or  payments  are 
in  fact  so  made,  then,  the  year  for 
lis  continuance  will,  acconling  to 
the  circumstances,  date  from" the 
previous  or  succeeding  quarter 
year;  and  notice  of  determination 
of  contract  should  be  for  the  end 
of  .a  year  commencing  at  the  pre- 
vious or  succeeding  quarter  day, 
according  to  circumstances.  What 
constitutes  reasonable  notice,  con- 
sidered by  the  court.  I^ng  v. 
Theological  Sem.,  250. 

Lessor  wiU  not  be  allowed  to  come  in 
and"  defend  action  of  (jccttnent 
against  lessee,  unless  relation  ef 
landlord  and  tenant  exists  between, 
them.    See  Carleton  v.  Darcy,  484. 

LEASE. 

ExecuUon  of  lease  by  dty  of  iVho 
Tork.  See  Carleton  v.  Darcy,  404. 

LIMITATION  OF  ACTIONS 

Action  against  principal  by  breher 
charged  with  payment  of  purdkaee 
priee,  when  must  be  brought  See 
Knapp  0.  Simon,  225. 

MARRIED  WOMAN. 
Bee  Insdbakce  (Life). 

MASTER  AND  SERVANT. 

1.  It  was  shown  upon  the  trial  that 
plaintiff  was  thrown  from  the  de- 
fendant's car  tnr  the  conductor  in 
charge  thereof  while  it  was  in 
motion.  The  court  charged  that 
if  the  conductor  ''acted  neither' 
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maliciously  nor  with  the  view  to 
elTect  'some  purpose  of  liis  own, 
but  within  the  general  scope  of 
his  employlneut,  while  .engag[ed 
in  defendant's  business,  and  with 
a  view  to  the  furtherance  of  that 
business  and  the  defendant's  inter- 
est, believing:,  upon  the  appear- 
ance before  bim,  and  upon  which 
he  had  to  exercise  his  judgment, 
that  his  duty  to  defendant  required 
him  to  act,  then  the  defenoant  is 
responsible  for  the  manner  in 
which  he  acted,  and  for  the  conse- 
quences of  his  act,  thouffh  he  may 
nave  acted  in  excess  of  his  author- 
it  v."  Heid,  correct.  JSchuUts  v. 
T/urdAve.  R,  R.  Co.,  211. 

d.  In  case  of  contract  of  hiring  for 
an  undescribed  period,  although 
the  contract  may  take  effect  im- 
mediately on  its  being  made,  yet, 
if  the  nature  of  the  service  to  be 
performed  under  it  is  such  that 
the  performance  of  it  regularly 
commences  at  a  certain  period  of 
the  year  and  ends  at  a  certain 
period,  no  services  being  per- 
formed between  the  last  named 
period  and  the  recurring  first 
named  period  in  the  next  year 
(which  circumstances  are  well 
known  to  both  parties)  the  date  of 
the  commencement  of  the  year  for 
the  running  of  the  contract  as  one 
from  year  to  vear  under  the  gen- 
eral rule  will  be  the  first  named 
period,  the  time  intervening  be- 
tween the  making  of  the  contract 
and  such  first  named  period  forms 
no  part  of  such  year.  Notice  of 
termination  of  the  contract  may 
be  for  the  end  of  a  year  commenc- 
ing at  the  period  when  the  per 
formance  of  the  service  regularly 
commences.  What  will  constitute 
reasonable  notice,  considered  by 
the  court.  Tynff  v.  Theoloffical 
8em,,  250. 

8.  Whether  the  wrongful  act  of  the 
servant  of  a  railroad  company  not 
inconsistent  with  the  nature  of  his 
employment,  was  done  in  pursu- 
ance of  his  employment  and  in 
the  interest  of  his  employers,  or 
wickedly  and  maliciously  OHt  of 
his  own  spite,  is  always  a  question 
for  the  jury;  and  when  Qxe  Jury 
find  such  act  to  have  been  done  in 
pursuance  of  the  servant's  employ- 


ment, and  to  serve  the  interests  of 
the  employer,  the  employer  is  lia- 
ble. Hoffman  v.  N.  7.  C,  <fc  ff, 
R  R.  Co.,  520. 

4.  The  above  principles  applied  to  a 
state  of  facts,  showing  that  plaint- 
iff, a  lad  eight  years  of  age,  being 
a  trespasser  on  one  of  the  defenrl- 
ant's  trains,  then  moving  at  the 
rate  of  ten  miles  an  hour,- was 
kicked  therefrom  by  one  of  the 
defendant's  servants,  thereby  suf- 
fering severe  injuries;  the  court 
holding  that  there  was  no  distinc- 
tion in  the  authorities  between 
the  commission  of  such  an  act  by 
the  conductor  and  by  other  ser- 
vants of  the  company.    lb. 

Judgment  by  default  in  action,  in 
form  for  instoMments  of  wagen  to 
date,  after  wrongful  dtsmitsal  of 
seroant,  constitutes  bar  to  further 
recovery  on  contract  of  hiring.  Beo 
Brodar  v.  Lord.  205. 

Relation  of  master  and  tervant  does 
not  exist  between  individual  member 
of  qu€tsi  corporation,  and  corpora- 
tion empHayees,  Donowm  v.  M> 
Alpin,  111. 

MAXIMS. 

Secundum  allegata  tt  prdbata.  4S, 

519. 
Damnum  absque  ir^uria,  4dG. 

MIB-TRLUi. 
See  Trial. 

^ORTGAGK 

Where  the  grantee  covenants  to  pay 
a  certain  mortgage,  as  part  of  the 
consideration  of  the  deed,  &c., 
and  his  grantor,  who  is  also  the 
mortgagor  and  obligor,  thereafter 
purchases  the  said  bond  and  mort- 

fage,  the  grantee  is  not  liable  on 
is  said  covenant ;  this,  though 
the  bond  and  mortgage  be  subse- 
quently transferred  to  third  par- 
ties, and  foreclosure  proceedings 
instituted,  in  which  the  mortgagor 
is  charged  with  and  pa3'8  a  defi- 
ciency. FhtrcMld  v.  LyncJi,  1. 
Covenant  of  party  of  tJie  first  part  to 
aesume  and  pay  mortgage,  am&trued 
to  be  covenant  of  party  of  second 
part.    See  lb. 
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MOTIONS  AND  ORDERS, 

1.  CaptioD  does  not  necessarily  make 
an  order  a  special  term  one.  If 
it  is  signed  by  the  judge  "with  his 
full  name*  with  no  directions  to 
enter  it,  and  it  is  not  entered,  it  is 
a  judge's  order,  and  not  b  special 
term  order,  although  it  has  a  cap- 
tion. A.  <&  P.  Tel  Co,  V.  B,  d: 
0.  R  It  Go.  377. 

2.  Upon  a  motion  to  set  aside  an 
order  for  irregularity,  the  order  to 
show  Ciiuse  must,  vmder  rule  87, 
specify  the  irregularity,  even  if  it 
appear  in  the  affidavit.  Gamer  v. 
Manganiy  365. 

Order  denying  Trwtion  for  judgmoU 
for  sum  admitted  by  answer,  ap- 
pealable. Bee  Marsh  v.  West,  £c. 
Cb.,9. 

Entry  on  cUi'k's  minutes^  when  deem- 
ed an  order  denying  motion  for  new 
trial.    i)artv.  OiJUee,  560. 

NEGLIGENCE. 

1.  While  the  plaintiff,  a  passenger 
in  one  of  defendant's  ships,  was 
lying  in  her  berth,  the  tier  of 
berths  above  suddenly  gave  way, 

'  and  tilted  ^  down  towards  her, 
causing  great  noise  and  contusion; 
immediately  after,  and  before  she 
had  recovered  self-possession,  the 
steward  of  the  ship  pulled  her 
from  the  berth  and  tried  to  set  her 
upon  her  feet;  before  she  was 
free  from  his  control  and  firmly 
on  foot,  the  ship  made  a  lurch 
which  sent  her  along  the  floor, 
against  the  door  on  the  other  side, 
and  back  to  the  floor,  thereby 
causing  her  severe  injury.  The 
negligence  pletided  was  the  defect- 
ive construction  of  the  berths. 
Held,  that  it  was  the  duty  of  de- 
fendant, as  a  common  carrier  of 
passengers,  to  use  the  utmost  care 
and  foresight  in  the  maintenance 
and  construction  of  said  bertJis; 
that  the  falling  of  said  tier  was 
presumptive  evidence  of  negli- 
gence on  defendant's  part;  that 
from  the  time  of  the  falling  there- 
of to  the  time  of  the  injury  of 
plaintiff,  there  was  a  continuous 
and  connected  series  of  occur- 
rences induced  or  caused  by  the 
falling,  and   the  plaint iif    never 


having  been  placed  in  a  position 
where  she  must  herself  bear  the 
risk  of  the  motion  of  the  vessel, 
having  been  deprived  of  her  bodi- 
ly power  to  protect  herself  by  the 
act  of  defendant's  agent,  the  de- 
fendant is  liable  for  the  injuries  so 
suffered  by  her.  Smith  v,  British 
P.  Co.,  87. 

3.  Where  there  is  a  conflict  of  testi- 
mony as  to  wliether  the  car  upon 
a  street  railroad  was  stopped  at 
the  request  of  the  deceaseci.  and 
again  negligently  started  while  he 
was  in  tlie  act  of  alighting,  the 
case  should  go  to  the  jury,  not- 
withstanding that  it  appears  the 
passenger  was  imnecessarily  upon 
the  front  platform,  and  attempted 
to  alight  therefrom.  L/ixv.  Forty- 
Second  R  R  Co.,  448. 

8.  A  plaintiff's  own  negligence,  or 
want  of  ordinary  care  and  caution 
is  not  contributory,  unless  but  for 
such  negligence  or  want  of  oitii- 
nary  care  and  caution,  the  colli- 
sion resultinff  in  injury  to  the 
plaintiff  would  not  have  happened. 
HecUyy.  Dry  Bock,  etc.  R  R  Co., 
473. 

4.  Where  a  defendant,  after  becom- 
ing aware  of  plaintiff's  danger  by 
observing  the  condition  and  peril 
of  plaintiff,  could,  by  the  exercise 
of  reasonable  care  and  prudence, 
have  avoided  the  collision,  the 
negligence,  etc.,  of  the  plaintiff  is 
not  contributory  :  in  such  case,  it 
cannot  be  said*  that  the  collision 
would  not  have  happened  but  for 
the  negligence,  etc.,  of  plaintiff. 
lb, 

5.  The  fact  that  one  has  placed  him- 
self in  a  place  of  dtiuger.  can  never 
be  an  excuse  for  another  carelessly 
or  recklessly  injuring  hiuL    2b. 

6.  In  an  action  for  injuries  to  the 
person,  caused  by  the  negligence 
of  defendant,  it  is  not  error  to 
allow  the  plaintiff  to  exhibit  to 
the  jury  the  injured  limb;  e.  g., 
an  arm  which  has  been  crushed 
by  machinery.    Jordan  v.  Boven, 

'  356. 

Liability  of  master  for  negligence  of 

servant.    See  ShuUz  v.  Third  Are. 

R.  R  Co.,  211;  Hoffman  v.  N.  Y. 

C.  d  H.  R.  R.  R.  Co.,  537. 
Members  of  gutm  corporatism,  when 

cannot  be  held  liable  for  neglect  of 

corporation  employees,  on  ground 
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tJtat  rdation  of  master  and  aer- 
tant  exists  between  them.  See  DoTUh 
tan  V.  McAlpin,  111. 

NEW  TRIAL. 

Section  1,002,  Code  of  Civil  Proce- 
dure, requires  that  in  a  case  not 
specified  in  the  three  preceding 
sections,  the  motion  for  a  new 
trial  must  be  heard  and  deter- 
mined at  special  term,  in  the  first 
instance.  A  motion  on  the 
ground  of  surprise  and  newly 
discovered  evidence,  must,  under 
said  section,  be  made  at  special 
term,  and  the  appearance  of  the 
parties  before  the  trial  jud^e,  and 
the  argument  of  the  motion  on 
the  merits  alone,  are  not  acts 
which  confer  upon  him  jurisdic- 
tion to  heai'  such  a  motion.  New- 
lutU  V.  AppUfton,  6. 

Entry  on  clerics  minutea,  ixihen 
detmed  order  denying  motion  for 
new  trial,    Davrt  v.  GiUie$,  5d0. 


NEW  YORK  CITY. 

1.  The  several  boards  of  trustees  of 
the  common  schools  of  the  city  of 
New  York,  for  the .  respective 
wards  thereof,  are,  under  the 
statute  (Imws  1873,  c.  112,  §  6), 
olttciul  bodies  in  the  nature  of 
corporations.  The  trustees  can- 
not be  hold  liable  in  an  action 
against  them  personally,  for  the 
negUgence  of  workmen  employed 
by  the  board,  upon  the  theory 
that  the  relation  of  master  ana 
servaut  exists  between  the  trustees 
personally  and  the  said  workmen ; 
the  boanl  of  trustees,  as  a  corpo- 
rate body  is,  in  such  case,  the 
master.  Donovan  v.  MeAlpin,  111. 

2.  An  award  by  commissioners  for 
land  not  required  for  the  street, 
but  which  is  a  part  of  a  lot,  a  por- 
tion of  which  was  required,  and 
which  the  commissioners  deem  it 
expedient  to  include  in  their  esti- 
mate and  assessment,  and  the  ac- 
ceptance cf  such  award  operate  as 
a  convey  mice  of  the  land  to,  and 
vest  the  tftle  in,  the  corporation 
of  the  city  of  New  York.    Slier- 

.  man  v.  Kane,  310. 

3.  A  lease  of  lands  (the  title  to  which 


the  city  of  New  York  claims  un- 
der chapter  246  of  Laws  of  1889, 
and  chapter  150  of  Laws  of  1834), 
purporting  to  be  made  by  the 
'*  mayor,  aldermen,  &c.,  acting 
by  the  commissioners  of  the  sink- 
ing fund,"  as  lessor,  and  which  is 
sijjned  by  the  comptroller  with 
his  name  and  oiticial  title,  is  im- 
properly executed  and  void. 
Carleton  v.  Darey,  484. 
L  An  order  drawn  by  one  upon  a 
fund  due  him  from  the  city  of 
New  York,  operates  as  an  equita- 
ble assignment  of  the  sum  therein 
named,  and  tlie  drawee  is  the  real 
party  in  interest  as  to  the  city, 
although  tlie  contract  under  whicli 
the  fund  was  earned  provides  that 
none  of  the  moneys  payable  there- 
under shall  be  assigned  without 
the  assent  of  the  commissioner  of 
public  works,  which  consent  is 
not  obtained;  and  though,  after 
the  order  is  presented,  and  before 
payment  thereof,  the  drawer  for- 
bids the  city  to  pay  it.  Interest 
accrues  upon  such  an  order  from 
the  time  it  becomes  due  and  paya- 
ble.    Gray  v.  Mayor,  494. 

NOTICE. 

What  eonsiitutes  reaw^ndUe  notice  to 
quitf  and  of  termination  of  contract 
for  services.  ^  See  l^yng  v.  Tlieo, 
Sent.,  250. 

ReasoiiaMe  notice,  when  quc^ion  of 
law  for  court.    See  I  b. 

NOTICE  TO  PRODUCE. 
See  EviDBNCB. 

ORDERS. 
See  Motions  and  Oudbbs. 


PARTITION. 

Right  of  receiver  in  supplementary 
proceedings  to  maintain  action  f/r 
partition.     Sec  MiUer  v.  Levy,  209. 

PARTNERSHIP. 

1.  Surrender  of  chattel  mortgage  on 
individual  property,  brought  by 
the  mortgagor  into  the  firm,  sub- 
ject to  the  incumbrance,  consti- 
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tutes  a  valuable  consideration  for 
the  firm's  indorsement  of  notes 
given,  on  the  surrender  of  the 
mortgage  by  the  mortgagor,  for 
his  individual  debt  secured  there- 
by, liutft  V.  llauneU,  22. 
2.  Where  one  partner,  without  the 
assent  or  knowledge  of  his  copart- 
ner, gives  to  H.  his  own  notes, 
with  the  tirni  name  indorsed  there- 
on by  him,  in  payment  for  his  in- 
dividual debt,  which  is  secured  by 
a  chattel  mortgage  made  by  him 
on  his  individual  property,  which 

Eroperty,  subject  to  the  mortgage, 
c  hud  brought  into  the  copart- 
nership as  his  proportion  of  the 
capital,  H.  at  the  samie  time  sur- 
rendering his  chattel   mortgage, 
and  thereafter  there  is  a  transac- 
tion between  the  lirm  and  li.  as  to 
some  wire  gauze,  and  thereafter  the 
firm  makes  an  assi^nc^ent  to  U.  for 
the  benefit  of  creditors,  and  in  tlie 
schedule    of    liabilities   annexed 
thereto,  states  its  indebtedness  to 
H.  to  be  $8,000;  and  upon  the  evi- 
dence it  appeared  that  there  could 
not  be  so  large  a  cloim  in  favor  of 
H.,  except  upon  the  basis  that  the 
firm  acknowledged  its  liability  on 
the  said  indorsements;  and  it  also 
appeared  that  upon  that  basis  the 
claim  in  favor  of  H.   would  be 
much  larger,  unless  the  firm  had 
received   a  credit  in   respect  of 
the   wire  gauze ;    and    H.   testi- 
fies as  follows  :—'*Q.  InEx.l,"be- 
ing  the  schedule  of  indebtedness, 
"the  firm  indebtedness  to  you  is 
stated  at  t^,000;  state  how  that 
amount  was  arrived  at  ?  A.  They 
owed  me  |6,000,  and   after  de- 
ducting   the   wire    gauze,    they 
agreed  that  the  balance  should  be 
$8,00^.      I  accepted  the  assign- 
ment upon  the  schedule  of  liabiU 
ities   handed  me  by  Rancke   & 
Rust,  which  included  my  debt  at 
$8,000."    HM,  a  ratification  of 
the  act  of  the  partner  who  ^ve 
the  firm  indorsement  for  his  mdi- 
yidual  debt,  and  an  adoption  by 
the  firm  of   the   original   claim 
against  the  individual  partner  as 
a  firm  obli^tion.    lb, 
8.  In  an  action  for  an  accotmtifa^, 
by  one  of  the  partners,  against  his 
copartner  nnd  assignee,  the  result 
of  above  holding  as  to  ratification, 
is  that,  as  between  the  parties  to 


the  aetion  the  assignee  is  entitled 
to  charge  againi«t  the  assets  of  the 
firm  said  sum  of  $8,000,  and  ia 
under  no  obligation  to  account  for 
the  proceeds  or  value  of  the  gauze 
as  part  of  the  assigned  estate.  Ih. 

4.  It  seems,  that  an  accounting  may 
be  had  for  the  purpose  of  £i]iist- 
ing  the  accounts  of  a  copartner- 
ship, as  between  the  partners, 
thoush  the  complaint  fails  to  show 
whether  there  are  outstanding 
claims  due  to  or  from  the  firm,  or 
whether  there  is  pruperty  owned 
by  the  firm.  M^uehnemMtvdt  v. 
Haar,  188. 

5.  in  an  action  for  such  an  account- 
ing, where  the  complaint  shows 
that  an  assignment  for  the  benefit 
af  creditors  has  been  made  by  the 
film,  the  complaint  will  be  held 
insufficient  on  demurrer.  The 
cause  of  action  for  such  sums  as 
may  have  been  withdrawn  in  ex- 
cess by  any  of  the  partners  is  in 
the  firm,  and  passes  as  an  asset 
by  the  assignment.    lb. 

6.  A.  and  B.  entered  into  an  agree- 
ment by  which  A.  was  to  lend  to 
B.  $60,000,  (upon  certain  real  es- 
tate) to  be  used  by  B.  in  building 
houses  thereon.  For  this  B.  was 
to  pay  A.  interest  and  one-half  of 
the  profits  of  the  houses,  when 
sold,  which  it  was  stipulated 
should  not  be  less  than  $12,500; 
the  whole  loan,  interest,  and  profits 
to  be  secured  by  bond  and  mort- 
gage on  the  premises,  A.  to  take 
new  second  mortgages  for  his  loan 
and  profits,  whenever  B.  should 
be  ready  to  obtain  a  prior  loan  on 
the  premises,  to  be  paid  off  when 
the  houses  were  sold.  Held,  a 
partnership  was  not  established, 
even  as  to  third  parties.  Curry 
v.  Fowler,  195. 

Assignee  in  bankruptcy  of  partner, 
tohen  petiiion  of  ,  to  be  aUowed  to 
come  in,  0ftx,  after  judgment  m 
aclwnfoT  dieiohtUon  ana  for  dam- 
ogee,  denied.  See  Keck  v.  Werder, 
840. 

Chattel  mortgage  on  property  md^ge^ 
mtenUy  broughi  by  mortgagors  into 
jirm,  as  capital,  not  inwuid  as  to 
other  partners  for  non-fling. 
See  Bust  v.  HattweU,  23. 

SuccessarsJiip  in  buisinesj*.  and  coAse- 
gxient  rUjht  to  useof  old  firm  natne, 
trade-marks  and  Uibeh,  ichat  suffi- 
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dent  emdenceaf.    See  Ecuard  v, 
CcuweH,  659. 

PARTY  WALL." 

CoMMietion  of  eontraetfor  parfff 
wUL    See  Soott  v.  Saitfard,  541 

PAYIifENT. 

See  Pleadiko. 

PLEADING. 

1.  Defendant  is  not  precluded  by 
subdivision  2,  section  140.  of  the 
Code  of  Procedure  {Code  Oiv.  Pro. 
g  600,  subd.  2),  from  resting  upon 
a  defense  in  the  nature  of  matter 
of  ayoidance,  which  is  not  set  up 
in  the  answer,  when  the  facts 
upon  which  the  defense  is  based 
are  stated  in  the  complaint.  J^r- 
ehUdY.  Lyjuih,  1. 

2.  An  answer  admitting  a  certain 
sum  to  be  due  by  defendant,  but 
alleging  as  a  reason  for  non-pay« 
mont  Uiat  a  third  party  has  at- 
tached the  indebtedness  in  an 
action  against  plaintiff,  that  said 
action  ''has  since  been  pending/' 
and  that  the  defendant  has  never 
been  released  from  its  obligations 
by  reason  of  such  levy,  is  insufii- 
cicnt,  and  does  not  constitute  %. 
bar  to  the  recovery  of  the  amoun., 
on  motion,  under  section  ^M, 
Code*  of  Civil  Procedure.  71.e 
answer  should  state  that  the  vaid 
attachment  and  levy  are  st'Ji  in 
force.    Marsh  v.  Tfwf,  dtc.  ()>„  8. 

8.  When  the  answer  contains  only 
new  matter  constituting  a  d^ifense 
by  way  of  avoidance,  a  repV  put 
in  without  the  direction  nf  the 
court  is  irregular,  and  shculd  be 
stricken  out.  Sections  51  £  and 
617  of  the  Code  of  Civil  I'roced- 
ure  should  be  construed  t<^$ether. 
Dillon  V.  Sixth  Ave,  R  R  Co.,  21. 

4.  Where,  by  the  complaint  in  an 
action  against  the  sheriff,  for 
wrongfuUy  taking  and  converting 
certain  chattels,  it  appears  that 
plaintiff  claimed  title  to  the  prop- 
erty as  mortgagee  under  a  chattel 
mortgage,  in  ^e  form  of  a  bill  of 
sale,  with  condition  that  on  pay- 
ment of  a  certain  sum  on  demand 
it  should  be  void,  mortgagor  to 
remain  in  possession untiidefault, 
&c. ;  an  allegation  that  the  plaintiff 


was  the  owner  of  the  chattels  in 

auestion  is  sufficient  to  sustain 
le  action,  without  any  averment 
of  default  on  Uie  part  of  the  mort- 
gagor. Malcolm  v.  (TRciUj/,  222. 
6.  A  complaint,  which  jsets  out  the 
original  agreement  for  compensa- 
tion, the  performance  of  scrvicf 
under  it,  and  that  tlie  fruits  re- 
sulting from  the  services  had  boon 
received  by  one  whom  the  defend- 
ant, with  the  knowledge  and  c  m- 
sent  of  the  plaintiff,  has  authorized 
to.  receive  the  same,  and  that 
neither  such  person  nor  dercndani 
has  paid  to  plaintiff  Uu  propor- 
tionate part  of  such  f  nuts  payable 
to  him— states  a  good  cause  of  ac- 
tion. Further  allegations  as  to 
the  disposition  made  by  such  j)er- 
son  of  the  fund  leceivcd  hj  him. 
as  to  a  demarid  made  on  him  by 
the  plaintiff  (ov  a  part  of  the  fund 
and  a  rcfu.«al  by  him  to  pay,  on 
the  gro>^nd  of  a  direction  given  to 
him  hy  dciendant  not  to  pay,  as 
to  a  uc'cff.cation  given  to  such  per- 
son hy  iiefcndant  not  to  i}ay,  and 
as  lo  defendant's  claiming  the 
wbole  fund,  and  denying  the 
r^at  of  the  plaintiff  to  any  por- 
ti  jn  thereof,  may  all  be  treated  as 
SfUrplusage,  and  under  a  general 
denial  plaintiff  is  not  put  to  proof 
of  them.  Under  a  general  denial, 
an  affirmative  defense  cannot  be 
interposed.  Dietenson  v.  DevUn, 
282. 

6.  An  agreement  between  employer 
and  employee,  that  the  employee's 
personal  liability  should  be  dis- 
charged by  the  transfer  by  the 
employer  to  the  employee  of  the 
employer's  right  to  the  fund  in 
the  third  person's  hands,  to  the 
extent  of  the  employee's  propor- 
tionate part  thereof,  is  an  affirma- 
tive defense,  and  must  be  pleaded. 
Payment  by  such  third  person  to 
the  employee  is  an  affirmative 
defense  and  must  be  pleaded.    I  b, 

7.  An  answer  alleged  that  defend- 
ants, on  petition  of  certain  of  their 
creditors,  were  duly  adjudged 
bankrupts  under  the  laws  of  the 
United  States,  and  such  proceed- 
ings were  thereafter  had  that  a 
trustee  was  duly  elected  and  ap- 
pointed, having  certain  persons 
for  his  committee;  the  supple- 
mental   answer  aUcged   that   in 
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pursuance  of  the  bankruptcy  pro- 
ceedings, mentioned  in  tlie  orig- 
inal answer,  the  district  court  of 
the  United  States,  for  the  Southern 
District,  sitting  as  a  court  of  ban]£> 
ruptcy,  had  (since  the  service  of 
the  original  answer)  granted  to 
the  defendants  certificates  of  dis- 
charge under  the  seal  of  said 
court  HeUdj  a  sufficient  averment 
of  Jurisdiction.  Eennequin  y. 
Glew,  830. 

8.  An  answer  is  insufficient  which 
omits  to  aver  that  the  claim  or 
Indebtedness  sued  on  was  one 
provable  in  bankruptcy,  and 
which  would  be  extinguished  by 
a  discharge  in  bankruptcy,  and 
was  not  one  wliich  was  exempt 
from  the  operation  of  the  bank- 
ruptcy statutes.    lb. 

0.  Although  an  answer  is  defective 
in  these  particulars,  yet,  if  it  has 
been  tacitly  treated  as  sufficient 
for  a  long  time — say  four  vcarb — 
and  proceedings  and  aajiid  [ca- 
tions, with  the  answer  b(;f ore  the 
court,  have  been  had  and  made, 
affecting  the  merits  of  the  defense 
of  a  discharKe,  the  objection  bo- 
comes  a  purely  teclmical  one,  and 
should  be  relieved  against  under 
section  728  Code  of  Civil  Proced- 
ure,   lb. 

jFaUe  repre$erUatian9,  how  aUegad; 
failure  to  aJUege  properly^  wJien 
waived.  See  Furlotig  v.  Cfair,  578. 

POLICE. 

A  pdlice  officer,  or  other  laiowu  ccn> 
scrvator  of  the  peace,  may  law- 
fully interpose  to  prevent  a  breach 
of  the  peace,  and  so  long  as  there 
remaius  any  danger  of  it,  the  duty 
of  interference  continues.  He  has 
the  right  to  riimonstrate  against 
noise  and  disturbance  in  the  street, 
and  if  an  assault  upon  him  bo  at- 
tempted for  so  doing,  he  muy  ar- 
rest the  offender.  What  consti- 
tutes a  breach  of  the  peace,  also 
the  general  rights  and  duties  of 
police  officers  in  making  arrests — 
considered  hy  the  court.  Meln- 
tyre  v.  Baduns,  123. 


POSSESSION. 

Posmuion  miffiderU  to  fnaintain  ^eei- 
ment.   See'C^ietenv.  2>ar(^,  484. 


PRACTICK 

1.  By  force  of  rule  80,  itself,  the  re- 
port upon  a  reference  other  tlian 
of  issues,  becomes  abfiolutc  and 
confirmed,  unless  exceptions  there- 
to are  filed  and  served  within  eight 
days  after  service  of  notice  of  fil- 
ing the  report.  No  order  of  con- 
firmatioii.  either  upon  motion  or 
ex  parte,  is  necessary.  So  held  as 
to  a  reference  to  take  and  state  an 
account.  If,  notwitiistauding  no 
exceptions  are  filed,  a  motion  is 
made  to  confirm,  which  after  op- 
position is  granlejl,  an  appeal  from 
the  order  of  confirmation  entered 
tliercon  brings  up  nothing  for  re- 
view. Although,  after  a  motion 
to  confirm  has  been  heard  and 
granted,  exceptions  are  filed  nuiic 
pro  tune,  yet  no  benefit  can  result 
therefrom  on  appetd  from  the  or- 
der of  confirmation.  To  obtain 
any  benefit  therefrom  there  roust 
be  a  rehearing  of  the  motion  upon 
the  exceptions.  If  such  rehearing 
is  had  after  an  appejil  from  the 
original  order,  it  would  involve  an 
abandonment  of  the  appeal.  The 
court  has  power  to  permit  the  fil- 
ing of  exceptions  nunc  p?v  tunc, 
and  to  that  end  may  make  such 
disposition  of  an  appeal  from  an 
orcfer  confirming  a  report  to  which 
no  exceptions  were  filed,  as  may 
be  necessary  to  prevent  a  failure 
of  justice.    JRysty.  JIauselt,  22. 

I.  When  a  complaint  contains  two 
causes  of  action,  resting  upon  sub- 
stantiallv  the  same  facts,  in  one  of 
which  the  defendant  is  sought  to 
be  made  liable  in  one  character, 
and  in  the  other  in  another  char- 
acter, a  case  is*  presented  where  a 
motion,  made  at  the  trial  to  com- 
pel an  election,  should  be  granted. 
As  the  granting  or  denying  the  mo- 
tion rests,  to  a  large  extent,  in  the 
discretion  of  the  trial  judi^e,  a  new 
trial  will  not  be  granted  for  a  par- 
ticular exercise  of  that  discrption, 
unless  it  clearly  appears  that  the  ap- 

Eellant  was  materially  prejudiced 
y  it.  When  defend^t  will  be 
deemed  so  prejudiced,  considered 
by  the  court.  UobertM  v.  Ledie,  76. 
8.  When  judgment  of  affirmance  is 
rendered  bv  the  general  term,  it  is 
the  duty  of  the  respondent  to  pre- 
pare and  file  a  proper  Judgment- 
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roll,  based  upon  the  said  decision, 
and  the  appellant  has  a  right  to 
insist  upon  the  performance  of 
that  duty.  This  is  so,  though  the 
apjpcllant  has  failed  to  HIc  the 
printed  case  and  exceptions  as 
settled  under  rule  85,  the  point 
not  having  been  raised  at  the  ar- 
gument of  the  appeal,  and  the 
proposed  case,  proposed  amend 
ments  and  settlement  of  the  Judge 
having  been    filed.     Knapp   v. 

4  Where  leave  had  been  obtained 
to  serve  a  supplemental  answer 
and  it  had  been  served  and  ac- 
cepted, but  no  formal  order  vras 
entered,  which  was  not  discovered 
until  years  after,  when  the  cause 
was  about  to  be  tried,  whereupon 
a  stipulation  was  entered  into, 
whereby  it  was  stipulated  "that 
an  order  be  entered,  and  that  no 

*  other  or  further  or  amended  an- 
swer I)e  ol  lowed  to  be  served,  and 
no  other  debiy  shall  ensue  by  rea- 
son thereof."  EM,  that  the  above 
indicated  portion  of  the  stipulation 
was  intenued  as  a  provision  against 
a  further  delay  of  the  trial,  and 
not  as  a  limitation  of  the  power 
of  the  trial  judge  to  grant  an 
amendment,  as  he  is  expressly  au- 
thorized by  the  Code  to  allow  on 
the  trial,  in  furtherance  of  Justice. 
This,  though  an  order  embodying 
the  terms  of  the  stipulation  has 
been  entered.  Hennequin  v.  OleiM, 

sao. 

5.  Upon  a  motion  to  set  aside  an 
order  for  irregularity,  the  order  to 
show  cause  must,  under  rule  87, 
specify  the  irregularity,  even  if  it 
appear  in  the  affidavit.  Oamer  v. 
Mangam,  3G5. 

6.  Want  of  Jurisdiction  of  person  of 

Eublic  minister,  is  to  be  availed  of 
y  petition  of  the  public  minister 
for  an  order  dismissing  the  com- 
plaint.   MaUer  of  Tracy,  48. 

Interloeutory  judgmerU  mat  an  ac- 
count be  Iiad  and  referring  action  to 
referee,  etc.,  whether  Mmcmaif  be 
entered  by  clerk,  8ee  Hathaway  v. 
Eus8eU,  108. 

When  appeaifyom  interlocutory  Judg- 
ment mugt  be  taken.  See  Cktmeron 
V.  E^,  Ass,  Co,,  84 

Exceptions  may  be  heard  on  appeal 
from  interlocutory  judgment  See 
Hathaway  y.  Sussell,  103. 


WUhdrawal  nf  appeal,  practice  upon, 

^i&dWeinman  v.  DUger,  101. 
Appeal  from  order  refei'encc,   when 

right   of  waived.     See  Egbert  v. 

(yConmr,  104. 
New  trial,. motion  for,  where  should 

be  made.  Bee  NewhM  v.  Appleton, 

6. 
Bep^f,  when  may  be  stricken  out  as 

unauthoriied.    See  Dillon  v.  Sixth 

Ave,  Jl  R  Oo,^  21. 

See   AccouNTiNa ;  Amekdbcents  ; 
Bankiiuptct;  Bill  op  Partic- 
ulars; Claim  akd  DELivsRv; 
Contempt;  Costs;  Counter- 
.  claim;  DivoRca;  Stat  of 
PROCEEDmos ;  Trial. 

•       PRESUMPTIONS. 

Origin  of  title  by  adoerse  possession, 

presumption  as  to.    See  Sherman 

V.  Kane,  810.- 
Unseaworthiness,  presumption  as  to, 

See  Borland  v.  Mer,  If.  Ins,  Co., 

488. 
Potiey  of*  insurance  payable  to  wife, 

presumption   that' same   is  issued 

under  Act  184Q.    See  De  Jbnge  v. 

Goldsmith,  181. 
Compromise  terdiet,  presumption  as 

to  rendition   of.     See    Meyer   v. 

Press  Pub,  Co,,  127, 

See  NsGLiaEi^CE. 

PRINaPAL  AND  AGENT. 
See  AoENCT. 

PROCESS. 

Liability  for  eonwrsion  of  goods  taken 
under  process.  See  Bean  v.  Edg^, 
465 ;  J>ay  v.  Bach,  460. 

PROPERTY. 

Meaning  of  word  "property,"  as  used 
in  constitutional  inhibition  against 
taking  private  property.  See  Caro 
V.  mtr.  dtc.  R  R  Co.,  138. 

Taking  ofpriuUe  property  for  public 
use.  See  Carleton  v.  Darcy,  484. 

RAILROADS. 

The  provisions  of  the  act  of  April  2, 
1850,  in  relation  to  the  liability  of 
railroad  companies  for  iniuries  to 
passengers  wnile  on  the  platform, 
etc.,  does  not  apply  to  street  rail- 
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road  oompaniet.  Lam  t.  nrty- 
9e»md86reaB.  R  O?.,  448. 
Legisiatioe  authar&y  to  wiut/mA  tU- 
tcUed  railroad  and  openie  Uhf  at- 
mospheric power  t  eompretmd  atr,  or 
other  potDor,  does  not  auihorim  it  to 
poUmte  the  air  with  smelt  or  gas. 
^Caroy.Me^.,<Ae.RROa.,ldS. 

See  Hastxb  and  Ssblyajxt  ; 

REAL  ESTATS. 
See  Adtbiuib  Posbbssion  ;  Boxmi>- 

ARIES  ;    OOKVETAITCBB;    COTB- 

HANTS ;    Dbed;    Eject- 
ment ;  Gbantosand 
Grantee. 


RECEIVER. 

1.  The  plaintilT,  a  receiver  in  pro- 
ceedings supplementary  to  execu- 
tion, to  whom  the  judgmentrdebt- 
or  had  conveyed  iiis  interest  in 
certain  real  estate,  devised  by  the 
will  of  his  father  to  executors,  in 
trust  for  spedfled  purposes,  com- 
menced this  action  for  partition 
of  the  premises  in  question,  and 
was  appomted  receiver  of  the 
rents,  ccc.,  therein.  It  appearing 
that  the  said  executors,  the  de- 
fendants herein,  were  wholly  re- 
sponsible ;  that  they  had  duly  ac- 
counted before  the  surrogate;  that 
two  years  had  elapsed  since  the 
commencement  of  this  action  and 
a  hearing  thereof  had  not  been 
had;  ana  that  increased  expense 
would  lie  caused  by  such  addi- 
tional administration  of  the  trust 
estate^tbe  order  appointing  plain- 
tiff receiver  was  reversed.  MiUer 
V.  Levy,  207. 

2.  li  seems,  that  a  receiver  in  supple- 
mentary proceedings,  to  whom  the 
ludgment-debtor  has  conveyed  his 
interest  in  real  property,  cannot,  as 
such,  maintain  action  for  partition 
thereof,    lb, 

3.  It  is  not  necessaiy  that  the  re- 
ceiver pendenU  ^  of  a  corpora^ 
tion  should  be  substituted  as  de> 
fendant  in  an  independent  action 

.  brought  against  the  corporation 
prior  to  his  appointment,  in  order 
to  enable  the  plaintiff  therein  to 
proceed  to  Judgment  Knawr  v. 
Qlolbe  Mat,  L  Jns.  Co.,  87a 

4.  In  this  case  the  court  held  that 


the  deftmlt  diocdd  be  opened  as 
matter  of  favor,  the  reoef ver  hav- 
ing been  gnilty  of  no  laches,  lb, 

REFERENOB. 

A  conclusion  of  law  in  a  referee's 
report  in  an  action  for  an  account- 
ing, "that  defendant  should  be 
oraered  and  adjudged  to  account." 
Is  a  sufficient  order  for  Judgment 
by  the  referee,  as  required  by  sec- 
tion 1022,  Code  of  Civil  Pfoced- 
nro.    Hathaway  v.  BueseU,  108. 

Judgment  absolute  for  pkuntiff,  vith 
costs,  by  court  of  appeals,  in  action 
for  aceourUing,  ^ect  of  on  defend- 
ants right  to  tax  rtfews  fees  and 
enter  judgment  for  balance  found 
due  Mm  on  rtference  under  such 
order  of  court  of  appeaU,  Bee 
Ru^  V.  HauseU,  88. 

Allowance  qf  amendment  ef  pleading, 
made  in  <A«  findings  ef  the 
referee,  when  deemed  in  time. 
Qee  Bean  r.  Edge,  4SS. 

SeePRAcncB. 


REPLY. 

When  may  be  stricken  out  as  ttnau- 
thorited.  Bw  JHUon  y.  Sixth  Ave. 
B.  R  Co.,  21. 

RES  ADJUDICATA. 

What  eonetitutes  res  at^udieata,  and 
how  a  party  may  avail  Mmedf 
(hereof.  See  WesterveltY.  Wester- 
vea,  29o. 

REVERSAL. 

Where  an  action  is  bronght  for  an 
accounting,  and  Judgment  is  ren- 
dered dismissing  the  complahit  on 
the  ground  that  there  has  been  an 
accounting  by  the  defendant, 
which  is  binding  and  conclusive 
on  the  plaintiff,  and  adjudges  tbat 
defendant  recover  for  tne  amount 
found  due  him  on  snch  account- 
ing, the  effect  of  a  reveraal  of  snch 
Judgment  is  that  upon  these  facts 
appearing  upon  the  trial,  the 
plaintiff  was  entitled  to  an  ac- 
counting, and  to  the  payment  of 
snch  sum  as  on  audi  accounting 
he  might  be  found  entitled  to. 
BuH  V.  EimmU,  22. 
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REVISED      STATUTES     AND 
SESSION   LAWS. 

Lam  1818 159 

Lam  1828,  ch.  187 860 

Lam  1884.  ch.  150 401 

Lam  1838 230 

Lam  1839,  ch.  246 401 

XaaMl840 131 

Law$  1840 36» 

Xa««1844 860 

Lorn  1847 860 

Lam  1849,  ch.a07 402 

Law9  1849,  cb.  4^,  $  427.  403,  4a'> 

Laws  1853,  p.  915.  §  28 407 

Xai0«1854,  ch.  400 559 

Zauw  1855.  ch.  279 407 

LawB  1857,  ch.  242,  §  29 443 

Xau»1857,  ch.  569,  §  22 125 

jLaio«1802,  ch.  867 407 

Laws  1870,  ch.  894.. .. , 803 

Xat««  1873,  ch.  112 HI 

Lam  1872,  ch.  498 651 

%K  8.  619 172 

3  i?.  &  619,  §  44. 853 

2A  6\620  61 860 

2R8.Mi,^nets6q 95 

2  R.  8.  459,  §§  15-30.  402 

ZEdmands  Stat.  686 452 


RULES  OP  COURT. 

OeMrdl  rule  80 28 

General  rule  85 200 

Oeneral  ruled! 865,  870 

GeneralruU^ 101 

BuleASuper,  a 102 

SALE. 

1.  B.,  the  lessee  of  certain  premises, 
Bub-let  the  same  for  the  uncicpired 
term,  together  with  certain  of  his 
chattels  thereon,  by  a  lease  pro- 
viding as  follows:  that  on  per- 
formance of  covenants  and  pay- 
went  of  rent  (a  large  pait  of  wnich 
was  paid  in  advance  by  indorsed 
notes),  B.  would,  at  the  expiration 
of  the  term,  convey  said  chattels 
to  the  sub-tenant ;  wat  if  a  loss  by 
fire  occurred,  B.  was  to  receive 
out  of  the  insur'^Qce  money  (the 
sttb^tenant  agreeing  to  keep  the 
chattels  insured),  such  proportion 
as  the  rent  then  due  mlglit  bear  to 
the  whole  rent,  the  balance  to  co 
to  the  sub-tenant;  tliat  upon  ae- 
lault,  re-entry  eonld  be  made,  and 
the  chattels  sold,  and  the  rent  due 
taken  from  the  proceeds,  the  bal- 


ance to  go  to  the  sub-tenant. 
EM,  titmt  under  the  above  agree- 
ment, B.  did  not  part  with  title  to 
the  chattels ;  als  .  that  a  sale 
thereof  by  B.  during  the  tenancy, 
nnaccompanied  by  manual  deliv- 
ery, raised  no  presumption  of 
fraud.    Bean  v.  Ekiffe,  455. 

2.  Where  the  price  of  certain  specific 
chattels  is  fixed,  and  paid,  e,  //., 
by  orders  upon  a  fund  due  the 
vendee  from  the  city  of  New 
York,  and  delivery  is  to  be  mside 
at  a  place  deisignated  by  the  ven- 
dee, nothing  elie  rcnuiining  to  be 
doncby  the  vendor,  the  title  passes 
absolutely  without  delivery.  0-ray 
V.  MtiyoT,  494 

Sale  of  Off efifs  interest  in  agency  for 
term  of  yean,  existence  of  taUd  con- 
tract making  wndor  agent  for  Vie 
term,  necessary  to  reowry  of  pur- 
chase money,  SSee  FtiUon  v.  Mc- 
Clave,  S^ 

AcHon  hy  txndor  againsi  ofsignee  of 
vefidee  to  replevy  goods  sold :  effect  of 
compromise  therein:  when  not  bar 
to  recovery  of  purchase  price  from 
vendee.  Ben  lltlcoU  v.  Brouner, 
566. 

SCHOOL  TRUOTEES. 
See  New  Tobk  City. 


SECURITY  FOR  COSTS. 
See  Costs. 


SHERIFF. 

The  sheriff  is  not  relieved  from  his 
obligation  to  make  return  of  his 
proceedings  upon  an  execution 
against  the  property  of  defendant, 
by  the  fact  that  prior  to  the  return 
day  thereof  he  was  served  with  a 
warrant  of  attachment  against  the 
plaintiff,  gnmted  upon  the  appli- 
cation of  defendant  as  plaintiff  in 
another  action.  If  he  neglects  to 
return  the  execution,  he  is  liable 
to  be  proceeded  against  by  attach- 
ment, and  it  is  no  defense  that  he 
has  not  been  ruled  or  notified  to 
make  a  return.  Return  can  be 
made  according  to  the  facts,  and 
if  a  sufficient  excuse  in  law  for 
not  paying  the  money  is  presented, 
under  the  principles  of  Wehle  v. 
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Onner  (69  JT.  V.  646),  and  Dun- 
lop  «.  Paterson  Fire  Ins.  Co.  (74 
N.  Y,  146),  the  court  will  not 
compel  the  sheriff  to  pay  over. 
Parker  v.  Bradley,  244. 
LiabUity  of  sheriff  ae  bail,  and  right 
to  re-^trreti  defendarU,  See  Ar- 
teaga  v.  Conner,  91. 

SLANDER  AND  LIBEL. 

The  rule  as  to  damages  in  actions 
for  lihel  stated  by  the  court,  and 
a  verdict  of  $1,876.03,  held  not 
excessive,  as  actual  damages  to 
plaintiff  in  her  business  as  mid- 
wife, from  a  libelous  writing  in 
regard  to  her  said  business,  print- 
ed and  published  in  a  newspaper 
in  New  York  city,  where  a  retrac* 
tion  of  the  charge  made  was  pub- 
lished in  the  same  newspaper  two 
days  thereafter,  no  evidence  of 
damage  being  before  the  jury.  In 
such  case,  the  question  of  malice,  in 
ita  bearing  upon  the  right  to  exem- 
plary dama^,  should  not  be  taken 
from ,  the  jury.  Meyer  v.  Frees 
Pub,  ^(Jo„  127. 

SPECIFIC  PERFORMANCE. 

The  plaintiff,  as  a  subscriber  with 
others,  at  the  request  of  defend- 
ant, advanced  a  sum  of  money  to 
the  latter  by  payment  to  his  agent, 
to  be  used  lor  a  specific  purpose, 
viz.  :  in  the  purchase  of  a  certain 
amount  of  stock  and  bonds  of  the 
Silver  Islet  Mining  Company,  for 
said  subscribers,  the  plaintiff  to 
receive  a  specified  amount  thereof. 
UMym  an  action  to  compel  the  spe- 
cific performance  of  an  alleged  con- 
tract to  sell  and  deliver  to  plaintiff 
his  said  share  of  the  securities  in 
question,  that  upon  the  evidence, 
it  appears  that  a  trust  was  created, 
involving  an  obligation  to  use  the 
funds  for  the  purpose  for  whidi 
they  were  subscribed,  which  obli- 

fation  the  defendant  cannot  avoid 
jr  showing  that  he  chose  to  use 
his  own  funds  and  purchase  for 
himself;  that  the  transaction  is 
not  avoided  by  the  statute  of 
frauds,  and  that  the  plaintiff  is  en- 
titled to  have  from  the  stock  and 
'  bonds  In  question  the  portion 
which  fell  to  him,  according  to  his 


sabficriptioD.    Johmon  v.  Brooks, 
13. 

STATUTE  OF  FRAUDS. 
See  SPECxnc  Pebfobmancb. 

STAY  OF  PROCEEDINGS. 

Deniai,  as  ptrematu/rely  made,  of  n^ 
Hon  to  eJiarge  party  befu^fidauy  in- 
terested  with  costs,  wfien  operates  as 
siay  of  proceedings  pending  o/ppeal, 
though  no  security  be  fited.  See 
Skmeon  v.  WaUdns,  173. 

SUMMONS. 

Where  a  party  legitimatdy  and  vol- 
untariljr  comes  within  the  territo- 
rial jurisdiction  of  the  conrt,  not 
having  been  induced  to  do  so  by 
fraud,  trick  or  device,  the  fact 
that  access  to  him  is  by  audi 
means  obtained  famishes  no 
ground  for  setting  aside  the  ser- 
vice of  the  summons.  A,  A  P. 
Td,  Co,  y.  B,  &  0.  R  R.  Co,, 
Zll, 

An  exhaustiw  summary  fffoommon 
law  and  stahUor^protnsionsrekUiioe 
to  bringing  parties  into  court  See 
lb, 

SUPERIOR  COURT.  * 

See  C0DBT& 

SUPPLEMENTARY   PROCEED- 
INGS. 

After  the  defendant  has  appeared 
and  been  examined  in  pro<»edina:a 
supplementary  to  execution,  wim- 
out  objecrion,  he  is  not  in  a  posi- 
tion to  justify  himself  when  pro- 
ceeded against  for  contempt  in 
violating  the  order  restraining 
him  from  dispoeing  of  his  proper- 
ty, by  allentions  of  informalities 
in  t|ie  affloavit  upon  which  the 
proceedings  were  based,  nor  to 
claim  that  the  jurisdiction  to 
which  he  has  submitted,  is  avoid- 
ed by  such  informalities;  a  for- 
tiori, this  is  so  wlien  the  defend- 
ant is  an  officer  of  the  court  In 
this  case,  held  that  the  acts  of  de 
defendant  did  not  of  themaelvef 
cause  the  los3  to  plaintiffs  com 
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pUdned  of,  and  therefore,  that  d^' 
i'endfloit  should  not  be  fined  the 
fall  amount  of  the  Judgment,  etc., 
as  claimed  b^  the  plainti£b.  Uh- 
maier  v.  Grtswold,  11. 

See  Kbcbivbr. 

8URR0GATK 

The  action  was  brought  by  plaintiff 
.  as  administrator,  to  recoyer  cer- 
tain moneys  deposited  in  a  say- 
ings bank  in  the  name  of  defend- 
ant as  trustee,  for  plaintiff's 
intestate.  Held,  that  an  order  of 
the  surrogate,  under  chapter  894, 
Laws  1870,  deciding  that  said 
administrator,  by  yirtue  of  his 
office  as  such,  was  entitled  to  the 
custody  of  the  bank-book,  was  not 
an  adjudication  of  his  title  to  the 
funds  represented  thereby;  also 
held,  that  the  surrogate  had  no 
Jurisdiction  to  try  such  a  claim, 
and  that  the  defect  was  not 
waiyed  by  the  appearance  of  the 
parties.  WeHerveU  y.  WeiterveU, 
298. 
Jurisdiction  of  surroffcUe,  wJtanmust 
be  sfiown  and  haw.    Bee  lb. 

TAX£:S    AND    ASSESSMENTS. 

Ijffeei  ofowner^B  acceptance  of  oommU- 
noner^s  award  for  land  upon  tiUe 
thereto.  See  aJierman  y.  Kane, 
310. 

TRADEMARKS  AND  LABELS. 

** Rye  and  rock*'  cannot  be  appropri- 
aied  aa  trademark.  Van  Bid  y. 
PreeooU,  542. 

Sueoeaeorthip  in  bueinen,  and  eonee- 
quent  rigM  to  U9e  of  old  firm  name, 
trademarks  and  labets;  tehat  euffi- 
dent  evidence  of.  See  Haxard  y. 
CaeweU,  669. 

TRIAL. 

1.  In  this  case  the  Judge  upon  the 
tri|i1,  after  the  parties  had  rested, 
stated  that  if  the  plaintiff  would 
stipulate  to  make  and  print  a  case 
for  the  general  term,  and  that,  in 
case  of  his  failure  there  to  main- 
tain his  yerdict,  a  yerdict  should 
be  entered  for  defendant,  he 
would  direct  a  yerdict  for   the 


plaintiff,  and  order  the  exceptions 
to  be  heard  in  the  first  instance  at 
general  term.  The  required  stip- 
ulation being  given,  a  yerdict  was 
thereapon,  by  consent  of  counsel 
for  both  parties,  directed  for  the 
plaintiff,  and  the  exceptions  or- 
dered to  be  heard  in  the  first  in* 
stance  at  general  term.  Held,  that 
in  the  absence  of  un  exception  to 
the  direction  of  a  vei-dict,  defend- 
ant can  have  no  relief  from  the 
general  term,  other  than  a  new 
trial,  upon  the  ground  that  there 
was  a  mistrial ;  that  the  foregoing 
arrangement  was  a  confounding 
of  the  two  remedies  by  which  the 
proceedings  upon  a  jury  trial  con 
be  reviewed  in  tlie  first  instance  at 
general  term,  before  judgment. 
WeeterveU  v.  Westej-veU,  298. 

2.  In  an  action  for  injuries  to  the 
person,  caused  by  the  negligence 
of  defendant,  it  is  not  error  to 
allow  the  plaintiff  to  exhibit  to 
the  jury  the  injured  limb  ;  e.  g  , 
an  arm  which  has  been  crushed 
by  machinery.  Jordan  v.  Bowen, 
855. 

3.  It  is  not  irregularity  for  the  trial 
Jud^  at  the  same  time  that  ho 
denies  defendant's  motion  for  a 
new  trial  on  the  minutes,  to  order 
the  exceptions  to  bo  heard  in  the 
first  instance  at  general  term, 
there  being  but  one  motion,  viz. : 
for  a  new  trial  Garner  v.  Man- 
gam,  366. 

4.  It  eeems,  that  a  motion  that  the 
exceptions  be  heard  in  the  first 
instance  at  general  term,  may  be 
made  after  the  denial  of  a  prior 
motion  for  a  new  trial  on  the 
minutes  upon  exceptions,    lb. 

6.  Agreement  of  counsel  on  the  trial 
as  to  amount  of  car^o  jettisoned 
is  binding  on  the  parties.  Borland 
y.  Mere.  Mut.  Ins.  Co.,  488. 

0.  Where  the  defendant  has  set  up 
n  counter-claim,  based  on  transac- 
tions directly  involved  in  the  ac- 
counting for  which  the  action  is 
brought,  the  court  is  justified  in 
refudng  to  allow  defendant  to 
withdraw  it  at  the  close  of  the 
testimony.  Wltitman  y.  Horton, 
631. 

7.  Amendment  at  trial,  which  sub- 
stantially changes  a  claim  or  de- 
fense cannot  be  allowed.  A 
change  from  an  action  on  the  case 
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to  one  on  express  contract  is  a 
substantial  change.  Stam  v. 
Fknt,  498. 

AUowanee     of    amendment     ashed 
for  on    t?te   trial,    made  in   the 
findings  of  the  referee,  tcfuin  deemed 
in  time.    Bee  Bean  ▼.  Edge,  455. 

Bight  of  court  to  aJOavi  amendment  on 
trial,  w?ien  not  limited  by  prior  dip- 
tdatioti  that  '*7u>  other,  further  or 
amended  anstoer  be  served"  etc 
See  Henneguin  t.  Glmes,  880. 

Election  of  causes  of  a.etion  where 
eompkUnt  has  double  aspect.    See 
Roberts  v.  Leslie,  76. 
See  Judge's  Chahge  ;  Ybbdict. 

TRUSTS   AND   TRUSTEES. 

Trust  to  carry  on  business  thereto- 
fore carried  on  by  the  creator  of  the 
trusts,  pay  certain  debts  of  the  crea- 
tor, and  turn  over  the  property; 
powers  of^such  trustee  to  issue  nego- 
tiable or  commercial  paper  and  to 
make  debts  or  borrow  money.  See 
Storrs  V.  Flint,  498. 

Property  purchMed  by  husband  in 
hu  own  name,  with  ic\fe's  funds, 
under  agreement  with  her  that  title 
should  be  taken  in  joint  na/mes-^ 
wife  may  purchase  07i  foredasure 
sale,  though  hu^tand  has  died  leav- 
ing cJuldren  of  which  she  is  guard- 
in  socage.  See  Luchyy.  Oddl,  647. 
See  Specific  Peufobmahcb. 

UNITED  STATES  LAW. 

XT.    8.    Rev.    Stat.  §  687,  711, 

Bubd.  8 52 

U.  8.  Rev.  Stat.  %%  4008,  4064.  53 

Laws  U.  8.  1876,  clL  234. 272 

VERDICT. 

1.  There  is  no  presumption  that 
individual  jurors  have  compro- 
mised their  opinions  in  arriving  at 
the  amount  of  a  verdict  in  an 
action  for  libel  where  there  is  no 
evidence  aa  to  damages,  from  the 
mere  fact  that  the  verdict  is  for  a 
certain  number  of  dollars  and 
three  cents.  Meyer  v.  Press  Pub, 
Co.,  127. 

2.  The  complaint  stated  three  sepa- 
rate causes  of  action,  after  each  of 
which  were  the  words  "to  his 
damage  ten   thousand    dollars," 


and  closed  with  a  prayer  for  judg- 
ment in  the  sum  of  $20,000.  HieQ, 
that  a  verdict  of  $15,000  is  not 
irreconcilable  with  said  pleading. 
SchuUz  V.  Third  4te.  R,  R  (M., 
211. 
3.  At  the  trial,  the  -action  being  on 
the  case,  proof  of  an  express 
promise  was  admitted,  the  pidf^e 
stating  that  an  amendment  mi^t 
be  mode  if  neoessary .  No  amend- 
ment was  in  fact  made.  Verdict 
for  plaintiif.  Held,  the  verdict 
could  not  be  sustained  on  the 
eround  of  an  express  promise, 
because  it  was  not  secundum  alle- 
gata,   Starrs  v.  FUnt,  ^m. 


WAIVER. 

Implied  warranty  of  seaworthiness  in 

marine  insurance,  waiver  of.    See 

Rogers  v.  Sun  Mut.  Ins.  Co.,  05. 
Abandonment  of  vessel  by  assured, 

waiver  of.    See  Chadsey  v.  Gvion, 

118. 
Dtfectiiee  pro^  of  loss,  waixercf.    Seo 

SmOh  V.  Exdi,  Fire  Lis,  do,,  543. 
Ikf^ve  pleading,  -teaiver  of    See 

Uenne^n  v.  CUws,  830 ;  Fationg 

V.  Qavr,  578. 

WARRANTY. 
See  I^TSURAKCE  (MarineX 


WITNESS. 

1.  Where  the  plaintiif  voluntarily 
calls  the  defendant  as  a  witness, 
as  to  matters  not  merely  formal — 
upon  a  motion  for  a  dismissal  of 
the  complaint,  the  ]ud|re  is  bound 
to  consider  him  a  credible  witness 
as  to  the  facts  testified  to  by  him, 
whether  upon  the  direct  or  apon 
the  cross-examination.  Branck  v. 
Levy,  428. 

2.  It  seems,  that  in  such  case  defend- 
ant must  be  held  credible  as 
against  the  plaintiff,  even  as  io- 
matters  testified  to  by  him  when 
subsequently  called  by  the  de- 
fense,   lb, 

WJun  predudedfrom^iesl^ifinff  under 
action  820  GMb  CM  Promdure, 
BoQ  PMtSY.  Ifayer,  1^, 

See  Judge's  CoAJtov. 
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